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STATE  FINANCING  OF  MEDICAID 


Financing  Medicaid  Through  Provider  Taxes  and 
Intergovernmental  Transfers 


MONDAY,  SEPTEMBER  30,  1991 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 
Subcommittee  on  Health  and  the  Environment, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  9:45  a.m.,  in  room 
2123,  Rayburn  House  Office  Building,  Hon.  Henry  A.  Waxman 
(chairman)  presiding. 

Mr.  Waxman.  The  meeting  of  the  subcommittee  will  come  to 
order. 

Our  hearing  this  morning  is  on  a  subject  that  is  as  important  as 
it  is  arcane:  How  States  raise  money  to  pay  for  basic  health  care 
for  the  poor  under  Medicaid 

On  September  12,  the  Bush  administration  published  a  regula- 
tion which  threatens  to  deny  billions  of  Federal  dollars  to  States 
that  now  tax  hospitals  and  other  providers  to  help  pay  for  their 
Medicaid  programs.  It  is  scheduled  to  take  effect  in  just  3  months. 
If  it  does,  it  could  well  trigger  the  most  drastic  set  of  cutbacks  in 
Medicaid  since  the  Reagan-Stockman  cuts  of  the  early  1980's. 

The  regulation  itself  is  technical,  complex,  and  ambiguous.  But 
the  danger  it  poses  is  clear  and  present.  Unfortunately,  few  people 
understand  how  damaging  the  regulation  is,  in  part  because  it  is 
very  difficult  to  understand,  and  in  part,  because  the  administra- 
tion has  not  been  forthcoming  about  the  impact  of  the  regulation 
on  individual  States. 

I  had  hoped  that  we  could  hear  this  morning  from  Dr.  Gail  Wi- 
lensky,  the  head  of  the  Health  Care  Financing  Administration  and 
author  of  this  regulation. 

I  had  hoped  that  she  could  explain  to  the  subcommittee — and  to 
the  23  or  so  States  whose  budgets  now  rely  on  provider  taxes — pre- 
cisely what  this  regulation  will  mean  for  each  of  them. 

I  had  hoped  that  she  could  tell  the  subcommittee  why  the  admin- 
istration insists  on  issuing  regulations  that  are  so  clearly  contrary 
to  the  statute. 

Unfortunately,  Dr.  Wilensky  will  not  be  appearing  this  morning. 
She  told  me  last  week  that  she  was  not  yet  prepared  to  explain  her 
regulation.  She  has  agreed  to  appear  before  the  subcommittee  at 
its  next  hearing  on  this  subject  on  October  16. 
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The  subcommittee — and  the  States — look  forward  to  her  testimo- 
ny with  great  anticipation.  But  I  must  say,  I  find  it  troubling  that, 
with  just  3  months  remaining  before  these  regulations  take  effect, 
the  administration  is  still  not  prepared  to  explain  in  a  public 
forum  exactly  what  these  regulations  would  do — much  less  to 
defend  them. 

This  issue  has  been  a  matter  of  debate  between  this  subcommit- 
tee and  the  administration  since  1987.  Dr.  Wilensky  published  pro- 
posed rules  on  this  subject  in  February  1990,  more  than  a  year  and 
a  half  ago.  Last  October,  legislation  on  this  point  was  included  in 
the  Budget  Reconciliation  Act. 

This  past  spring,  HCFA  and  OMB  officials  went  on  a  widely  pub- 
licized investigation  of  nine  States  to  ferret  out  information  about 
their  Medicaid  programs.  In  short,  HCFA  has  had  ample  opportu- 
nity to  inform  itself  about  this  subject. 

Two  weeks  ago,  HCFA  published  the  regulations  that  are  the 
subject  of  today's  hearing,  even  though  I  and  others  had  told  Dr. 
Wilensky  in  no  uncertain  terms  that  they  were  illegal  and  ill-ad- 
vised. It  is  now  September  30 — a  mere  90  days  before  the  regula- 
tions are  scheduled  to  take  effect — and  Dr.  Wilensky  is  still  unable 
to  explain  exactly  what  they  do,  or  what  the  States  can  do  to  bring 
themselves  into  compliance. 

This  is  no  way  to  run  a  railroad,  much  less  a  health  care  pro- 
gram affecting  28  million  poor  women,  children,  elderly,  and  dis- 
abled. 

And  it  is  certainly  ironic  behavior  for  an  administration  that 
celebrates  itself  for  its  strong  commitment  to  Federalism. 

So  we  will  not  hear  from  Dr.  Wilensky  this  morning.  Instead,  we 
will  hear  from  some  of  the  States  that  appear  to  be  targets  of  this 
regulation.  They  will  tell  us,  as  best  as  they  are  able,  what  these 
regulations  mean  for  their  Medicaid  programs,  how  much  in  the 
way  of  Federal  Medicaid  funds  they  stand  to  lose,  and  what  they 
will  have  to  do  to  make  up  these  losses. 

Last  October,  I  represented  the  House  conferees  in  the  negotia- 
tions that  led  to  the  statutory  language  on  which  HCFA  claims 
that  these  regulations  are  based.  This  language  clearly  allows  the 
States  to  use  revenues  from  taxes  on  hospitals  and  other  providers 
to  help  pay  for  their  Medicaid  programs — with  one  narrow  excep- 
tion. In  sharp  contrast,  the  regulations  appear  to  disqualify  all  of 
the  existing  provider  tax  arrangements,  as  well  as  all  of  the  inter- 
governmental transfer  arrangements. 

The  statutory  language  represents  a  compromise.  The  House  had 
wanted  to  allow  the  States  to  use  voluntary  contributions  or  funds 
donated  by  providers  on  a  limited  basis,  and  to  allow  them  to  use 
revenues  from  provider  taxes  without  limitation.  Dr.  Wilensky,  rep- 
resenting the  administration,  insisted  upon  terminating  the  volun- 
tary contribution  option.  The  House  conceded  on  this  point,  with  a 
1-year  phaseout  to  give  the  States  time  to  adjust.  The  September  12 
regulation  would  eliminate  voluntary  contributions  as  a  funding 
option  as  of  next  January  1. 

In  exchange  for  this  concession,  the  House  secured  agreement  on 
its  language  allowing  States  to  use  revenues  from  taxes  on  provid- 
ers in  order  to  meet  their  Medicaid  matching  responsibilities,  sub- 
ject to  the  following  exception.  In  the  case  of  providers  paid  on  a 
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cost  basis,  Federal  Medicaid  funds  would  not  be  available  for  that 
element  of  a  provider's  cost  report  attributable  to  a  provider-specif- 
ic tax. 

I  can  understand  that  the  administration  is  unhappy  with  the 
compromise  it  struck.  Because  the  administration  seems  to  care 
about  one  thing,  and  one  thing  only — reducing  Federal  Medicaid 
spending.  They  understand  that  the  most  effective  way  to  lower 
Federal  costs  is  to  prevent  the  States  from  raising  the  revenues 
needed  to  meet  their  Medicaid  obligations.  And  that's  exactly  what 
these  regulations  would  do. 

The  problem,  of  course,  is  that  the  statute  says  precisely  the  op- 
posite. The  States  clearly  have  the  authority  to  use  provider  tax 
revenues  to  pay  for  the  costs  of  their  Medicaid  programs.  However, 
rather  than  doing  it  the  old-fashioned  way — coming  back  to  the 
Congress  and  asking  for  an  amendment — the  administration  has 
decided  simply  to  legislate  by  regulation.  It  is  so  much  more  effi- 
cient, and  you  don't  have  to  explain  yourself. 

The  administration  didn't  stop  with  provider  taxes.  The  Septem- 
ber 12  regulations  repeal  the  current  regulatory  authority  for 
States  to  use  intergovernmental  transfers  to  help  finance  their 
Medicaid  programs.  These  transfers  are  a  practice  of  long  standing 
in  many  States.  Their  elimination  as  a  revenue  option  never  came 
up  during  last  fall's  budget  negotiations,  and  were  certainly  not 
contemplated  by  the  House  conferees.  But  intergovernmental 
transfers  are  clearly  jeopardized  by  these  regulations. 

This  matter  would  be  one  of  those  hypertechnical,  inside-the-belt- 
way  fights  except  that  the  stakes  are  so  high.  They  are  huge  for 
the  poor  who  depend  on  Medicaid  for  access  to  basic  health  care. 
They  are  huge  for  public  and  nonprofit  hospitals  that  serve  large 
numbers  of  Medicaid  patients.  And  they  are  huge  for  the  States 
who  have  to  figure  out  some  way  to  finance  a  program  whose  costs 
are  growing  faster  than  general  revenues. 

Potentially  billions  of  Federal  Medicaid  matching  funds  are  at 
issue — funds  which  many  of  the  States  have  no  obvious  way  of 
making  up.  The  result  will  almost  certainly  be  deep  cuts  in  eligibil- 
ity, benefits,  and  services,  most  of  which  are  likely  to  fall  on  those 
who  are  weakest  politically — low-income  mothers  and  children. 

Today  I  am  joining  with  the  majority  leader  in  calling  upon  Dr. 
Wilensky  to  withdraw  these  illegal,  ill-advised,  and  ill-timed  regu- 
lations. Since  it  cannot  even  explain  what  its  regulations  would  do 
at  this  late  date,  HCFA  ought  to  go  back  to  the  drawing  board, 
take  another  look  at  what  the  statute  says,  and  write  regulations 
that  properly  implement  the  law  and  congressional  intent. 

If  HCFA  chooses  not  to  withdraw  these  regulations,  the  subcom- 
mittee will  then  hear  directly  from  Dr.  Wilensky  on  October  16  on 
the  extent  of  the  damage  the  regulations  will  do  in  each  and  every 
one  of  the  States  that  would  be  affected. 

Mr.  Waxman.  Without  objection,  I  would  like  to  insert  in  the 
record  at  this  point  my  letter  dated  September  20,  inviting  Dr.  Wi- 
lensky to  testify,  as  well  as  my  letter  of  August  15  to  Dr.  Wilensky 
stating  my  understanding  of  the  agreement  of  the  House  conferees 
and  OBRA  1990. 

[The  information  follows:] 
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2415  RAYBURN  HOUSE  OFFICE  BUILDING 
WASHINGTON,  DC  20515 
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September  20,  1991 


Gail  R.  Wilensky,  Ph.D.,  Administrator 
Health  Care  Financing  Administration 
314-G  Hubert  H.  Humphrey  Building 
3  30  Independence  Avenue,  S.W. 
Washington,  D.C.  20201 

Dear  Gail: 

On  Monday,  September  30,   1991,  beginning  at  9:45  a.m.,  the 
Subcommittee  will  hold  a  hearing  on  the  subject  of  Financing  Medicaid 
Through  Provider  Taxes  and  Intergovernmental  Transfers.     The  focus  of 
this  hearing  is  the  interim  final  rule  which  HCFA  published  on 
September  12  relating  to  the  State  share  of  Medicaid  spending.  I 
would  like  to  invite  you  to  testify. 

As  you  know,  the  regulation  is  effective  on  January  1,   1992,  a 
little  more  than  3  months  from  now.     The  Subcommittee  is  particularly 
interested  in  learning  precisely  what  the  impact  of  the  regulation 
will  be  on  each  of  the  States  that  now  uses  provider  taxes  or 
intergovernmental  transfers  to  help  finance  its  Medicaid  program. 
Specifically,  we  will  want  to  know  (1)  which  States  are  affected,  (2) 
how  the  provider  tax  or  intergovernmental  transfer  arrangements  are 
structured  in  each  State,    (3)  precisely  what  effect  the  regulation 
will  have  on  the  amount  of  Federal  Medicaid  matching  payments  to  each 
State,  and  (4)  what  effect  the  loss  of  these  Federal  matching  funds 
will  have  on  each  State's  Medicaid  beneficiaries  and  providers. 

I  am  also  interested  in  your  response  to  my  August  15,  1991, 
letter  to  you  on  this  subject.     Although  the  regulation  also  speaks  to 
the  use  of  voluntary  contributions  or  donated  funds,  this  hearing  will 
not  focus  on  that  issue. 

In  order  to  allow  the  Subcommittee  members  to  prepare  for  your 
testimony,  we  will  require  100  copies  of  your  written  statement  by  the 
close  of  business  on  Thursday,  September  26. 

I  look  forward  to  yov^r  appearance.     With  all  best  wishes,   I  am 
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August  15,  1991 


Gail  R.  Wilensky ,  Ph.D. ,  Administrator 
Health  Care  Financing  Administration 
314-G  Hubert  H.  Humphrey  Building 
330  Independence  Avenue,  S.w. 
Washington,  D.C.  20201 

RE:  Medicaid  voluntary 
contributions/provider  taxes 


Dear  Gail: 

I  have  just  reviewed  a  leaked  copy  of  the  interim  final  rule 
relating  to  voluntary  contributions  and  provider  taxes.    As  I 
indicated  to  you  during  our  phone  conversation  this  morning,  this 
rule,  which  you  signed  on  July  31,  is  completely  contrary  to  the 
agreement  that  you  and  I  personally  negotiated  last  fall  in  the 
Medicaid  subconference  of  OBRA  90. 

Since  the  rule  has  not  yet  been  published,  I  am  writing  to  follow 
up  on  my  telephone  request  that  you  withdraw  the  rule  and  revise  it  to 
reflect  the  compromise  which  which  we  negotiated  —  rather  than  the 
policy  preferences  of  OMB  or  your  agency. 

The  Agreement 

Here  is  my  best  recollection  of  the  agreement  we  reached  in  H-137 
of  the  Capitol  early  in  the  morning  of  Friday,  October  26.    As  you 
remember,  the  negotiations  began  at  12:30  a.m.  and  concluded  at  7:30 
a.m.    I  represented  the  House  conferees.    The  Senate  conferees  were 
Senators  Rockefeller,  Pryor,  and  Chafee.    At  the  request  of  the 
Senate,  and  with  the  concurrence  of  the  House  conferees,  you  and 
members  of  your  staff  were  allowed  to  remain  in  the  room  to  provide 
technical  assistance  to  the  Senate  minority. 

Coming  into  the  conference,  the  House  position  was  (1)  to  grant 
permanent  authority  to  the  States  to  use  voluntary  donations  from 
hospitals  to  finance  Medicaid  spending  under  certain  circumstances, 
and  (2)  to  prohibit  the  Secretary  from  denying  Federal  matching 
payments  to  States  for  Medicaid  spending  financed  by  taxes  on 
providers.    The  Senate  position  was  to  extend  the  moratorium  barring 
the  Secretary  from  issuing  final  regulations  to  disallow  Medicaid 
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spending  based  on  voluntary  contributions  or  provider  taxes  from 
December  31,   1990,  until  September  1,  1991. 

When  the  negotiations  reached  this  particular  issue,  the  House 
offered  to  accept  the  Senate  position  on  voluntary  contributions,  but 
to  extend  the  moratorium  until  September  30,  1995,   in  exchange  for  a 
Senate  agreement  to  accept  the  House  provision  on  provider  taxes.  The 
Senate  insisted  on  its  position  on  voluntary  contributions,  citing  an 
estimate  by  Mr.  Scully  from  the  Office  of  Management  and  Budget  that 
extending  the  moratorium  beyond  1991  would  cost  the  Federal  government 
$1.7  billion  over  the  next  five  years.    The  Senate  also  offered  to 
accept  the  House  language  on  provider  taxes  with  an  exception  to 
exclude  provider  taxes  from  the  cost  base  of  providers  for  purposes  of 
establishing  Medicaid  payment  rates. 

The  House  offered  to  accept  an  extension  of  the  moratorium  on 
repealing  the  voluntary  contributions  regulations  until  December  31, 
1991,  if  the  Senate  would  accept  the  House  language  on 
provider-specific  taxes.     The  Senate  insisted  on  its  exception  to  the 
House  language.  In  response  to  a  request  from  House  staff  for 
clarification,  you  stated  that  the  purpose  of  this  exception  was  to 
avoid  a  situation  in  which  Federal  Medicaid  funds  were  being  used  to 
pay  hospitals,  nursing  homes,  and  other  providers  that  are  reimbursed 
on  a  cost  basis  for  the  costs  attributable  to  the  provider-specific 
tax.     What  I  understood  this  to  mean  was,  for  example,  if  a  State 
imposed  a  licensure  fee  or  assessment  on  hospitals,  and  if  the  State 
paid  its  hospitals  on  a  cost  basis,  the  Federal  Medicaid  matching 
funds  would  not  be  allowed  for  that  portion  of  the  hospital's 
reimbursement  attributable  to  the  fees  or  assessments. 

On  the  basis  of  your  clarification,  the  House  agreed  to  the 
compromise.     The  statutory  language,  which  was  drafted  later  that  same 
day  with  the  help  of  your  staff,  reflects  this  understanding.  First, 
there  is  the  broad  general  rule,  taken  verbatim  from  the  House  bill, 
that  the  Secretary  has  no  authority  "to  deny  or  limit  payments  to  a 
State  for  expenditures,  for  medical  assistance  for  items  or  services, 
attributable  to  taxes  (whether  or  not  of  general  applicability) 
imposed  with  respect  to  the  provision  of  such  items  or  services." 
Then  there  is  the  exception,  based  on  your  representations,  which 
denies  Federal  Medicaid  matching  funds  for  payments  to  hospitals  and 
other  institutional  providers  "for  the  costs  attributable  to  taxes 
imposed  by  the  State  solely  with  respect  to  hospitals  or  facilities." 
The  statement  of  managers,  which  was  written  that  same  day,  confirms 
that  the  conference  agreement  "includes  the  House  bill  with  an 
amendment  to  exclude  taxes  from  a  provider's  cost  base  for  purposes  of 
Medicaid  reimbursement." 

The  July  31  Version 


The  July  31  version  of  the  interim  final  regulations  go  far  beyond 
this  compromise.     In  fact,  they  gut  it. 
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On  the  issue  of  voluntary  contributions,  the  regulations 
effectively  eliminate  these  arrangements  as  an  option  for  State 
financing  of  Medicaid.     While  I  continue  to  believe  that  the  House 
proposal  to  allow  voluntary  contributions  under  certain  circumstances 
is  preferable  policy,  there  is  no  question  that,  under  the  terms  of 
the  compromise,  HCFA  has  the  authority  to  repeal  its  1985  regulations 
allowing  these  arrangements. 

The  provider  tax  provisions  are  another  matter  entirely.  Again, 
our  agreement  was  that  States  are  authorized  to  use  revenues  from 
provider  taxes  to  finance  Medicaid  spending,  except  that  any 
reimbursements  to  institutional  providers  that  are  paid  on  a  cost 
basis  may  not  include  as  an  element  of  cost  the  expense  attributable 
to  a  provider-specific  tax.     The  July  31  rule  goes  well  beyond  this  to 
deny  Federal  Medicaid  matcning  funds  for  any  "repayment  of  a 
provider-specific  tax  that  can  be  considered  applicable  to  the 
Medicaid  program"  —  i.e.,  whenever  there  is  a  "a  linkage  between  an 
increase  in  the  payment  to  the  provider  and  the  tax  program."  This 
"linkage"  is  defined  so  broadly  that  it  is  not  clear  that  any  existing 
provider  tax  program  affecting  hospitals  or  other  facilities  could 
qualify  for  Federal  matching  funds. 

The  intent  of  the  July  31  rule  is  clearly  to  deny  Federal  Medicaid 
matching  funds  for  State  Medicaid  spending  based  on  revenues  raised 
through  provider  taxes  whenever  there  is  a  "linkage"  between  the  tax 
and  the  reimbursement  to  the  provider.    As  I  indicated  during  our 
phone  conversation,  that  was  not  the  purpose  of  the  October  2  6 
compromise,  and  that  is  not  what  the  statutory  language  or  the 
statement  of  managers  says.     Had  this  been  the  agreement,  we  would 
have  drafted  the  exception  language  to  read:   [No  Federal  Medicaid 
matching  funds  are  available]  "with  respect  to  any  amount  expended  for 
medical  assistance  for  care  or  services  furnished  by  a  provider  that 
the  Secretary  determines  is  linked  to  taxes  imposed  by  the  State 
solely  with  respect  to  providers."    Another  drafting  option  would  have 
been  to  let  the  moratorium  expire  on  December  31,   1991,   leaving  you 
free  to  do  what  you've  tried  to  do  in  this  regulation.     Obviously,  we 
did  not  take  either  approach. 

The  preamble  to  the  interim  final  rule  contains  the  following 
statement:     "We  do  not  believe  that  when  Congress  specifically 
prohibited  the  Secretary  from  denying  or  limiting  payments  to  States 
for  expenditures  attributable  to  taxes  in  [OBRA  90],   it  intended  to 
permit  States  to  claim  [Federal  matching  payments]   for  any  imposed  tax 
regardless  of  whether  or  not  the  State  incurs  an  expenditure  by  paying 
the  tax."     Whether  HCFA  and  0MB  believe  it  or  not  —  or,  to  be  more 
honest,  whether  HCFA  and  CMB  agree  with  it  or  not  —  permitting  States 
to  claim  Federal  matching  payments  for  any  imposed  tax  was  precisely 
our  intent. 

It  was  and  remains  my  view  that  revenues  raised  by  a  State  through 
taxes,  whether  specific  to  providers  or  not,  may  be  used  to  claim 
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Federal  matching  payments.     From  the  standpoint  of  Medicaid,   I  can't 
see  any  difference  between,  say,  an  occupancy  tax  on  hotel  rooms,  and 
a  tax  on  hospital  gross  receipts  (assuming  that  Medicaid,  where  it 
reimburses  hospitals  on  a  cost  basis,  does  not  pay  the  costs 
specifically  attributable  to  the  tax) .     Both  taxes  are  legitimate 
sources  of  revenues  which  States  can  use  —  just  as  they  use  revenues 
from  income,  sales,  or  property  taxes  —  to  meet  their  share  of 
Medicaid  spending. 

I  don't  need  to  tell  you  that,  based  on  the  conference  report  and 
the  statement  of  managers,  many  States  proceeded  in  good  faith  to 
implement  provider  tax  arrangements  to  help  finance  their  Medicaid 
programs.    This  interim  final  rule  not  only  repudiates  last  fall's 
statutory  language,  but  it  would  take  effect  less  than  5  months  from 
now,  right  in  the  middle  of  most  States'  1992  fiscal  years.     In  those 
States  which  rely  to  any  significant  degree  on  provider  tax  revenues 
to  finance  their  Medicaid  programs,  this  will  mean  severe  dislocation 
for  beneficiaries,  providers,  and  the  States  involved.     (As  you  know, 
the  statute  specifies  an  effective  date  of  January  1,  1991,  for  the 
provider  tax  provisions;  obviously,  we  would  not  have  chosen  this 
effective  date  had  we  intended  the  radical  policy  changes  that  the 
July  31  regulation  contemplates.     Instead,  we  assumed  that  the 
provider  tax  issue  was  resolved  on  the  terms  I've  described,  and  that, 
to  give  the  States  stable  policy  guidance,  the  new  statutory  language 
should  become  binding  the  day  after  the  expiration  of  the  moratorium 
then  in  effect  with  respect  to  provider  taxes.  Voluntary 
contributions  arrangements  would  continue  to  receive  protection  under 
the  moratorium  through  December  31,  1991.) 

Intra-  and  inter-governmental  transfers 

The  July  31  rule  appears  to  disallow  Federal  matching  funds  for 
Medicaid  spending  financed  by  any  transfers  of  public  funds  made  to 
the  State  Medicaid  agency  by  other  State  agencies,  or  by  local 
jurisdictions  such  as  county  health  departments  or  local  hospital 
districts.     As  you  know,  intra-governmental  transfers  from,  say,  State 
health  departments  to  State  Medicaid  agencies  (whether  by  direct 
transfer  of  funds  or  by  certification)  have  been  a  long-standing 
practice  in  many  States.     Similarly,   intergovernmental  transfers 
(again,  whether  by  direct  transfer  of  funds  or  by  certification)  by 
local  public  health  departments  or  hospital  districts  have  been  widely 
used  by  States  in  meeting  their  matching  obligations. 

The  notion  of  barring  these  long-standing,  widely-used  transfer 
arrangements  was  never  raised  by  you  or  any  of  your  staff  in  the  OBRA 
90  Medicaid  subconf erence  or  in  the  drafting  sessions  thereafter.  I 
can  assure  you  that  none  of  the  House  conferees  had  any  understanding 
that  our  compromise  on  the  issue  of  voluntary  contributions  or 
provider  taxes  would  be  construed  by  HCFA  as  authorization  to 
terminate  these  transfers  of  public,  non-Federal  funds.     Had  the  issue 
been  raised,  we  would  have  vigorously  opposed  any  change  in  current 
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policy  or  practice.  While  I  don't  have  much  information  on  the  extent 
:c  which  States  now  rely  on  intra-  or  intergovernmental  transfers,  ny 
guess  is  that  this  provision  cculd  well  :e  as  disruptive  — 
particularly  to  the* public  health  system  --  as  the  ban  on  provider 
taxes. 

In  conclusion,  if  the  Administration  does  not  like  the  policy 
result  in  OBRA  90,  it  should  propose  remedial  legislation  for 
consideration  by  the  Congress,  not  legislate  through  rules.     If  you 
believe  that  the  agreement  we  reached  poses  a  serious  threat  to 
important  Federal  interests,  your  suggested  legislative  alternatives 
would  receive  a  fair  hearing.     The  forum  for  such  a  reconsideration, 
however,   is  in  the  House  and  Senate  committees  of  jurisdiction,  not  in 
a  HCFA  regulation. 

With  all  best  wishes,   I  am 


fA-XMAN,  Chairman 


cc : 


. ..  e 
The 


Honorable  John  0.  Dingell 
Honorable  Lloyd  Sentsen 
Honorable  John  D.  Rockefeller  IV 
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Mr.  Waxman.  I  am  sorry  this  statement  took  so  long.  I  did  want 
to  point  all  these  issues  out  and  lay  very  clearly  on  the  record  the 
background  for  this  hearing. 

Mr.  Synar,  I  will  call  you  at  this  point  for  a  opening  statement. 

Mr.  Synar.  Thank  you,  Mr.  Chairman. 

Let  me  first  of  all  associate  myself  with  your  remarks.  In  my  es- 
timation, the  HCFA  regulations  violate  the  congressional  intent  re- 
garding how  donations  and  dedicated  tasks  are  to  be  treated  for  the 
purposes  of  the  Medicaid  match.  They  should  be,  in  my  opinion, 
withdrawn  immediately. 

Furthermore,  they  are  too  vague  and  therefore  do  not  give  States 
guidance  on  what  is  acceptable.  For  example,  in  my  State  of  Okla- 
homa, we  utilize  intergovernmental  transfers  as  part  of  the  Medic- 
aid match.  This  practice  has  never  been  questioned  by  HCFA 
before,  but  HCFA's  new  regulations  can  be  read  to  prohibit  inter- 
governmental transfers  in  the  future. 

Additionally  the  timing  of  this  proposal  is  horrible.  Most  State 
legislators  will  be  in  the  middle  of  their  fiscal  year  when  the  regu- 
lations go  into  effect  in  January  1992.  Some  are  no  longer  in  ses- 
sion. It  will  take  a  special  legislative  session  in  these  States  to  ad- 
dress the  situation  and  significant  reprogramming  of  appropria- 
tions to  resolve  the  matter. 

Regrettably  there  is  little  the  Congress  can  do  to  correct  this  sit- 
uation. When  we  gave  OMB  complete  control  of  the  budget  process 
last  year,  a  move  which  I  did  not  support,  we  lost  the  ability  to 
take  action  in  cases  such  as  this.  Because  OMB  has  included  the 
savings  of  eliminating  these  dedicated  taxes  and  donations  as  part 
of  the  budget  baseline  any  legislation  to  change  the  regulation  will 
be  scored  as  costing  money. 

Without  an  offsetting  revenue  provision  therefore  Congress  can 
do  nothing.  Now  OMB  has  estimated  the  savings  to  be  gained  from 
this  regulations  are  $3  billion  in  the  first  and  $12  billion  in  the 
second  year.  So  you  can  see  the  problem  that  we  are  faced  if  we  try 
to  undo  this  with  legislation. 

In  closing,  Mr.  Chairman,  let  me  thank  you  for  this  hearing 
today.  I  cannot  think  of  one  that  is  in  need  of  more  prompt  action. 
I  look  forward  to  working  with  you  on  this  issue. 

Mr.  Waxman.  Thank  you,  Mr.  Synar. 

Mr.  Kostmayer. 

Mr.  Kostmayer.  Mr.  Chairman,  very,  very  briefly  I  want  to  join 
the  gentleman  from  Oklahoma  in  associating  myself  with  your  re- 
marks and  say  in  Pennsylvania  these  proposal  would  be  absolutely 
devastating.  The  Pennsylvania  share  of  the  Medicaid  bill  is  about 
$2.3  billion.  The  proposals  which  HCFA  has  made  would  cost  my 
State  about  $600  million  which  would  be  devastating. 

The  programs  which  the  Commonwealth  is  now  talking  about 
eliminating  including  prescription  drugs,  AZT,  eye  glasses  for  el- 
derly people,  we  need  to  correct  this  problem,  we  need  to  correct  it 
very  quickly  or  it  is  going  to  cost  Pennsylvania  much  money  and 
lots  of  lives. 

Thank  you. 

Mr.  Waxman.  Thank  you  Mr.  Kostmayer. 
Dr.  Rowland. 
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Mr.  Rowland.  Mr.  Chairman,  thank  you  for  holding  this  hearing 
today  on  regulations  which  will  affect  health  care  throughout  the 
country. 

I  am  very  concerned  about  the  regulations  proposed  by  HCFA 
which  eliminate  the  voluntary  contributions  system  used  by  Geor- 
gia and  leave  my  State  no  clear  alternative  for  a  workable  Medic- 
aid financing  system  because  they  appear  to  eliminate  other  sys- 
tems which  were  previously  allowable  as  well. 

Voluntary  contribution  funds  in  Georgia  have  been  used  to  fi- 
nance an  eligibility  expansion  and  prenatal  care,  parenting  classes, 
and  postpartum  visits.  In  a  State  with  a  very  high  infant  mortality 
rate,  a  loss  of  approximately  $54  million  in  funds  for  these  pur- 
poses would  be  devastating. 

Governor  Zell  Miller  was  unable  to  be  here  today  to  personally 
express  his  dismay  about  these  regulations*  but  I  have  a  letter 
from  him  that  I  will  submit  for  the  record. 

Mr.  Waxman.  Without  objection. 

[The  information  follows:] 
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STATE  OF  GEORGIA 

OFFICE  OF  THE  GOVERNOR 
ATLANTA  30334-0900 


Zell  Miller 

GOVERNOR 


September  27,  1991 


Honorable  Henry  A.  Waxman 
Chairman 

Subcommittee  on  Health  and  the  Environment 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
2415  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

I  regret  that  a  longstanding  commitment  for  overseas  travel  will  prevent  me 
from  testifying  at  your  subcommittee  hearing  Monday  on  the  interim  final  regulations 
of  the  Health  Care  Financing  Administration  on  voluntary  donations  and  provider 
taxes,  but  please  know  that  the  people  of  Georgia  will  suffer  great  harm  if  the  regula- 
tions become  effective  January  1. 

Georgia  has  had  a  very  responsible  voluntary  donation  program  for  two  years. 
With  this  program,  we  have  been  able  to  significantly  increase  payments  to  the  state's 
disproportionate  share  hospitals,  two-thirds  of  which  are  rural  hospitals  which  may 
close  without  the  continued  support.  In  addition,  we  have  used  the  program  to  finance 
an  eligibility  expansion,  statewide  development  of  a  perinatal  case  management 
system,  post-partum  home  visits,  birth  and  parenting  classes,  incentive  fees  for 
physicians  who  begin  prenatal  care  in  the  first  trimester  of  pregnancy,  and  more 
than  $50  million  in  new  primary  care  service  programs.  The  proposed  regulations 
put  all  these  advancements  at  risk. 

We  understand  that  voluntary  contributions  may  not  survive;  but  the  proposed 
rules  are  so  ambiguous,  full  of  contradiction  and  in  such  apparent  conflict  with 
Congressional  intent  that  Georgia  does  not  know,  and  could  not  know,  how  to  construct 
an  acceptable  replacement  program.  One  could  even  interpret  the  regulations  to 
prohibit  intergovernmental  transfer  of  funds,  which  has  been  an  accepted  practice 
since  the  beginning  of  Medicaid. 

Indigent  women  and  children  are  being  put  at  risk  with  these  regulations. 
I  urge  Congress  to  clarify  its  intent  legislatively  or,  at  a  minimum,  extend  the 
moratorium  on  implementation  of  the  regulations  for  at  least  one  more  year. 

I  commend  you  for  recognizing  the  importance  of  this  matter.  No  greater 
challenge  to  state  support  of  the  Medicaid  program  has  ever  been  made. 

With  kindest  regards,  I  remain 


Sincerely, 
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Mr.  Rowland.  Mr.  Chairman,  the  Georgia  delegation  has  fol- 
lowed your  lead  by  trying  to  work  with  HCFA  to  produce  regula- 
tions which  would  help  States  create  workable  Medicaid  financing 
systems.  Earlier  this  month,  I  contacted  HCFA  independently  to 
reiterate  my  concerns.  Additionally,  I  have  cosponsored  legislation 
proposed  by  Representative  Cooper  although  understand  it  is  not 
supported  by  some  members  of  the  committee,  including  the  chair- 
man, as  an  alternative  way  to  address  this  problem.  This  bill  would 
allow  voluntary  contributions  to  continue. 

I  look  forward  to  hearing  testimony  today  from  States  which  will 
be  adversely  affected  by  these  regulations,  and  I  hope  that  we  can 
find  a  solution  to  the  problem. 

Thank  you. 

Mr.  Waxman.  Thank  you,  Dr.  Rowland. 
Mr.  Richardson. 

Mr.  Richardson.  Thank  you,  Mr.  Chairman. 

My  colleague,  Ben  Erdreich,  alerted  me  of  this  huge  problem  a 
few  days  and  he  gave  me  a  list  of  the  most  devastated  States. 
While  New  Mexico's  wasn't  on  it,  I  immediately  started  to  investi- 
gate and  obviously  this  is  something  of  great  concern  in  my  State. 

New  Mexico  does  not  currently  use  provider  specific  taxes  to 
help  finance  its  Medicaid  program,  but  the  rule  does  call  into  ques- 
tion several  practices  used  now  in  New  Mexico. 

New  Mexico  is  a  poor  State  that  relies  heavily  on  oil  and  gas  rev- 
enues to  finance  its  general  fund.  The  importing  of  cheap  oil  from 
the  Middle  East  and  elsewhere  in  the  late  1970's  and  early  1980's 
has  had  the  obvious  effect  of  reducing  oil  and  gas  revenues  that 
would  otherwise  have  been  generated. 

Thus,  while  New  Mexico  may  not  be  immediately  impacted  by 
HCFA's  rule,  we  have  considered  implementing  provider  specific 
taxes  as  one  mechanism  to  help  finance  the  State's  growing  Medic- 
aid program.  Over  the  last  decade  and  with  the  effects  of  the  ex- 
tended recession  and  the  resulting  expanded  welfare  rolls,  New 
Mexico's  percentage  of  single  mother  teen  births  has  increased  71 
percent  compared  to  a  nationwide  increase  of  only  10  percent. 

New  Mexico  now  ranks  47th  among  States  and  the  District  of  Co- 
lumbia in  this  category.  And  while  New  Mexico  has  reduced  its 
infant  mortality  rate  by  15  percent  in  the  1980's,  we  are  still 
ranked  49th  in  the  Nation  in  infant  mortality  and  child  deaths. 

Legislation  enacted  by  Congress  to  expand  eligibility  and  ensure 
the  quality  of  care  received  by  Medicaid  beneficiaries  has  also 
taken  its  toll  on  the  State's  Medicaid  program. 

The  situation  has  become  even  more  critical  as  New  Mexico  is 
expecting  a  $5  million  shortfall  in  State  Medicaid  revenues  in  this 
fiscal  year.  Obviously,  the  language  of  OBRA  1990,  negotiated  and 
agreed  to  by  HCFA  representatives,  and  allowing  the  limited  use  of 
provider  specific  taxes  has  encouraged  not  only  New  Mexico,  but 
other  States  to  look  at  this  particular  area  for  its  revenue  poten- 
tial. Many  States  have  already  enacted  provider  specific  taxes. 

Finally,  and  more  importantly  for  New  Mexico,  the  interim  rule 
calls  into  question  New  Mexico's  practice  of  matching  Federal 
funds  with  the  State's  gross  receipts  tax  as  well  as  the  transfer  of 
intergovernmental  funds  from  local  governments  to  the  State. 
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I  join  you,  Mr.  Chairman,  in  asking  HCFA  to  withdraw  their  in- 
terim rule  on  provider  specific  tasks. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Richardson. 

Before  we  turn  to  our  first  panel,  I  would  like,  without  objection, 
to  insert  a  few  items  in  the  record. 

First,  I  would  like  to  insert  a  copy  of  the  September  12  regula- 
tions that  is  the  subject  of  this  hearing. 

Next,  I  would  like  to  insert  the  American  Public  Welfare  Asso- 
ciation document  entitled  '  'Medicaid  Funding  Programs  That  Tax 
Medical  Providers."  I  would  like  to  thank  Jane  Horvath  and  her 
colleagues  at  APWA  for  providing  to  the  subcommittee  this  listing 
of  the  States  that  now  rely  on  provider  taxes  to  help  pay  for  their 
Medicaid  programs,  plus  a  description  of  each  of  those  programs. 

This  is  the  only  comprehensive,  up-to-date  source  of  information 
on  this  subject,  since,  despite  repeated  staff  requests  over  the  past 
several  months,  the  administration  has  still  not  furnished  the  sub- 
committee with  this  information. 

I  also  want  to  thank  Mark  Merlis  of  the  Congressional  Research 
Service  for  preparing  an  estimate  of  the  loss  in  Federal  Medicaid 
matching  funds  States  might  experience  in  1992  if  these  regula- 
tions go  into  effect. 

Again,  without  the  administration  being  available  to  explain 
what  it  thinks  these  regulations  mean  for  each  State,  we  have  to 
consider  these  estimates  tentative.  However,  if  they  are  right,  the 
States  may  lose  as  much  as  $2.6  billion  in  Federal  matching  funds 
beginning  on  January  1,  1992. 

Without  objection,  I  would  like  to  insert  in  the  record  the  Sep- 
tember 25  memo  on  this  subject  from  CRS. 

Finally,  I  would  like  to  insert  in  the  record  an  analysis  prepared 
by  Victor  Miller  of  Federal  Funds  Information  for  States  entitled 
"Federal  Actions  Increasing  Stress  on  State  and  Local  Govern- 
ments." This  analysis  shows  the  dramatic  impact  that  cutbacks  in 
grants-in-aid  and  increases  in  Medicaid  costs  have  had  on  State 
and  local  governments  over  the  past  decade.  Mr.  Miller  estimates 
the  real  net  impact  of  these  two  cost  shifts  at  about  $33  billion. 

He  questions  why  a  Federal  Government  that  is  willing  to  spend 
$350  billion  to  support  financial  institutions  is  unwilling  to  consid- 
er 1  percent  of  that  amount  to  help  State  and  local  governmental 
institutions  that  provide  health  care  services  to  the  public. 

Good  question. 

[Testimony  resumes  on  p.  50.] 
[The  documents  referred  to  follow:] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hearth  Care  Financing  Administration 

42  CFR  Part  433 

[MB-022-IFC} 

RIN0*3»-ADM 

Madlcafd  Program;  State  Shan  of 
Financial  Participation 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

action:  Interim  final  rule  with  comment 

IUMMAWT,  Under  certain  circumstances. 
States  are  currently  permitted  to  use 
voluntary  contributions  (donated  funds) 
from  providers  and  all  revenues  from 
State-imposed  taxes,  as  the  State  share 
of  the  costs  of  the  Medicaid  program. 
There  is  now  widespread  use  of  State 
donations  or  other  voluntary  provider 
payment  programs  that  unfairly  affect 
the  Federal  share  of  Federal  Financial 
Participation  (FFP).  This  practice 
circumvents  the  States'  statutory 
obligation  to  expend  funds  for  medical 
assistance.  Therefore,  effective  January 
1, 1992,  this  interim  final  rule  requires 
that  the  amount  of  funds  donated  from 
Medicaid  providers  be  offset  from 
Medicaid  expenditures  incurred  on  or 
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after  this  date  before  calculating  the 
amount  of  FFP  in  Medicaid 
expenditures.  It  also  interprets  section 
4701(b)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  which  added 
section  1903{i)(10)  to  the  Social  Security 
Act.  Section  1903(i)(10),  precludes 
Federal  Financial  Participation  (FFP)  in 
State  payments  to  hospitals,  nursing 
facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded  for 
facility  expenditures  that  are 
attributable  to  provider-specific  State 
taxes. 

DATES:  Effective  date:  This  interim  final 
rule  is  effective  on  January  1, 1992.  We 
expect  to  publish  a  final  rule  as  soon  as 
possible  after  January  1, 1992. 

Comment  date:  Comments  submitted 
in  response  to  this  interim  final  rule  will 
be  considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  November  12, 
1991. 

addresses:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  MB-022-IFC,  P.O.  Box  26678. 
Baltimore.  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington,  DC  20201,  or 
room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore. 

Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  audio, 
visual,  or  facsimile  (FAX)  copies  of 
comments.  In  commenting,  please  refer 
to  file  code  MB-022-IFC.  Written 
comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (phone: 
202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT. 

Theresa  Pratt  (301)  966-9535. 


I.  Background 

A.  Program  Description 

Federal  grants  to  the  States  for  the 
Medicaid  program  are  authorized  under 
title  XIX  of  the  Social  Security  Act  (the 
Act)  to  provide  medical  assistance  to 
certain  persons  with  low  incomes.  These 
Medicaid  programs  are  jointly  financed 
by  the  Federal  and  State  governments 


and  administered  by  the  States.  State 
Medicaid  agencies  conduct  their 
programs  according  to  a  Medicaid  state 
plan  approved  by  the  Administrator  of 
the  Health  Care  Financing 
Administration  (HCFA).  To  carry  out  the 
Medicaid  program,  the  State  agency 
pays  providers  for  medical  care  and 
services  provided  to  eligible  Medicaid 
recipients. 

The  Federal  government  pays  its 
share  of  Medicaid  program  expenses  to 
the  State  on  a  quarterly  basis  according 
to  a  formula  described  in  sections  1903 
and  1905(b)  of  the  Act. 

B.  Current  Statute 

Section  1902(a)(2)  of  the  Act  requires 
States  to  share  in  the  cost  of  medical 
assistance  expenditures,  and  permits 
both  State  and  local  governments  to 
participate  in  the  financing  of  the  non- 
Federal  portion  of  the  Medicaid 
program.  This  section  specifies  the 
minimum  percentage  of  the  State's  share 
of  the  non-Federal  costs  and  requires 
that  the  State  share  be  sufficient  to 
assure  that  the  lack  of  adequate  funds 
from  local  government  sources  will  not 
prevent  the  furnishing  of  services  equal 
in  amount,  duration,  scope,  and  quality 
throughout  the  State.  Section  1903 
requires  the  Secretary  to  pay  each  State 
an  amount  equal  to  the  Federal  medical 
assistance  percentage  of  the  total 
amount  expended  as  medical  assistance 
under  the  State's  plan.  This  amount  is 
referred  to  as  Federal  financial 
participation  (FFP). 

Of  special  interest  in  the  tax  issue  are 
sections  1902(t)  and  1903(i)(10)  of  the 
Act.  Section  1902(t)  was  added  by 
section  4701(b)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508).  It  states  that,  except  as 
provided  in  section  1903(i)  (which 
precludes  Medicaid  payment  for 
provider-specific  taxes  imposed  on 
certain  facilities),  the  Secretary  may  not 
"deny  or  limit  payments  to  a  State  for 
expenditures,  for  medical  assistance  for 
items  or  services,  attributable  to  taxes 
(whether  or  not  of  general  applicability) 
imposed  with  respect  to  the  provision  of 
such  items  or  services."  However, 
section  1903(i)  of  the  Act  also  was 
amended  by  Public  Law  101-508.  Section 
4701(b)(2)  of  Public  Law  101-508  added 
section  1903(i)(10),  effective  January  1, 
1991,  which  precludes  payment  for  "any 
amount  expended  for  medical 
assistance  for  care  or  services  furnished 
1  by  a  hospital,  nursing  facility,  or 
intermediate  care  facility  for  the 
mentally  retarded  to  reimburse  the 
hospital  or  facility  for  the  costs 
attributable  to  taxes  imposed  by  the 
State  soley  (sic]  with  respect  to 
hospitals  or  facilities." 


C.  Current  Regulations 

On  November  12, 1985,  we  published 
in  the  Federal  Register  a  final  rule  (50 
FR  46652)  that  established  regulations  at 
42  CFR  433.45  relating  to  sources  of 
State  financial  participation.  The  major 
provision  of  that  rule  was  that  public 
and  private  donations  could  be  used  as 
State's  share  of  financial  participation  in 
the  entire  Medicaid  program,  instead  of 
only  for  training  expenditures,  to  which 
they  had  been  limited  by  the  previous 
regulation  found  at  9  432.60. 

Our  intent  in  eliminating  the  prior 
restriction  was  to  permit  the  States 
additional  flexibility  in  administering 
their  programs  and  to  reduce  the 
recordkeeping  necessary  to  relate 
donated  funds  exclusively  to  training 
expenditures.  We  had  not  encountered 
any  funding  issues  concerning  the  use  of 
donations  or  other  voluntary  payments 
in  the  limited  area  of  Medicaid  training. 

The  current  $  433.45  defines  the 
conditions  under  which  public  funds  and 
private  donated  funds  may  be  used  as 
the  State's  share  in  claiming  FFP.  We 
permit  the  use  of  public  funds  as  the 
State  share  if  the  funds  are — 

•  Appropriated  directly  to  the  State  or 
local  Medicaid  agency; 

•  Transferred  from  other  public 
agencies  to  the  State  or  local  agency 
and  under  its  administrative  control;  or 

•  Certified  by  the  contributing  public 
agency  as  representing  expenditures 
eligible  for  FFP. 

We  permit  the  use  of  private 
donations  or  other  voluntary  payments 
as  the  State  share  if  the  funds — 

•  Are  transferred  to  the  Medicaid 
agency  and  under  its  administrative 
control;  and 

•  Do  not  revert  to  the  donor's  facility 
or  use  unless  the  donor  is  a  non-profit 
organization,  and  the  Medicaid  agency, 
of  its  own  volition,  decides  to  use  the 
donor's  facility. 

The  regulations  do  not  address  the 
remedy  that  would  be  used  if  a  donation 
or  other  voluntary  payment  which  did 
not  meet  the  conditions  of  the  regulation 
were  received  from  providers. 

There  are  no  regulations  limiting  the 
State's  use  of  any  tax  revenue  for  its 
share  in  the  costs  of  the  Medicaid 
program. 

D.  Program  Experience 

The  current  regulation  concerning 
donated  funds  (42  CFR  433.45)  precludes 
States  from  using  as  the  State  share  of 
Medicaid  expenditures,  donations  or 
other  voluntary  payments  that  are  made 
by  private  for-profit  hospitals  and  that 
are  to  be  returned  to  the  hospitals  in  the 
form  of  Medicaid  payments.  However, 
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several  States  have  been  using 
donations  or  other  voluntary  payments 
in  a  way  that  effectively  alters  the 
statutory  cost  sharing  formula.  We 
believe  that  States'  use  of  donations  or 
other  voluntary  payments  results  in 
effectively  increasing  the  Federal  share 
of  Medicaid  costs  without  an  increase  in 
either  State  expenditures  or  services. 
Consequently.  States  using  donated 
funds  are  obviating  their  statutory 
obligation  under  sections  1902. 1903,  and 
1905  of  the  Act  to  "expend"  funds  for 
medical  assistance.  Before  we  published 
the  proposed  rule  (discussed  below  in 
section  II.  of  this  preamble)  concerning 
donated  funds  and  taxes  in  the  Federal 
Register  on  February  9, 1990  (55  FR 
4626),  we  were  aware  of  only  a  few  such 
cases,  but  since  then,  and  particularly 
since  the  enactment  of  Public  Law  101- 
508,  we  have  seen  the  development  of 
many  additional  donation  or  other 
voluntary  payment  programs  in  the 
States,  with  major  consequences  on 
Federal  payments.  At  present  we 
believe  that  approximately  19  States  are 
using  funds  donated  from  providers  to 
finance  part  of  the  State  share  of 
Medicaid  costs.  The  effect  on  FFP  of 
these  programs  is  approximately  $2.1 
billion  in  FY  1991.  In  addition,  we  know 
that  several  other  States  are  considering 
the  use  of  donated  funds.  If  these 
programs  are  implemented,  additional 
amounts  of  FFP  would  be  involved. 

II.  Provisions  of  the  Proposed  Regulation 

As  noted  above,  HCFA  published  a 
proposed  rule  in  the  Federal  Register  on 
February  9, 1990.  It  would  have  affected 
States'  ability  to  use  as  the  State  share 
of  Medicaid  expenditures  funds  donated 
from  providers  and  derived  from  taxes 
imposed  by  States  uniquely  to  providers. 
Specifically,  the  rule  proposed  that  all 
hinds  donated  from  providers  and  the 
Medicaid  program's  share  of  revenues 
derived  from  provider-specific  taxes  or 
other  mandatory  payments  be  offset 
from  nominal  or  cash  Medicaid 
expenditures  before  calculating  the 
Federal  share  of  Medicaid  expenditures. 

The  basis  for  this  proposal  was  that  a 
number  of  States  had  used  provider 
donations  and  other  voluntary  payments 
and  revenue  from  provider-specific 
taxes  to  fund  part  or  all  of  the  State 
share  of  Medicaid  payments.  We 
believed  that  since  the  donation  or 
other  voluntary  payment  or  tax  or  other 
mandatory  payment  revenue  received 
from  providers  effectively  reduced  the 
expenditure  made  by  the  State  for 
medical  assistance  costs  and  reduced 
the  payment  received  by  providers,  the 
FFP  should  be  based  upon  the  "net 
expenditure"  made  by  the  State.  In  the 
Notice  of  Proposed  Rulemaking  (NPRM), 


we  defined  the  net  expenditure  as  the 
amount  of  the  nominal  or  cash 
expenditure  for  Medicaid  services,  less 
the  amount  received  from  the  providers 
in  the  form  of  donations  or  other 
voluntary  payments  or  the  Medicaid 
program's  share  of  tax  revenues. 

HCFA's  belief  that  FFP  should  be 
based  on  the  "net  expenditure",  and  not 
the  nominal  or  cash  expenditure  made 
by  the  State  was  illustrated  by  an 
example  in  the  NPRM.  In  the  example, 
we  assumed  that  a  State  wished  to  pay 
a  hospital  bill  of  $100.  The  Federal  share 
of  this  payment  (assuming  a  75/25 
Federal/State  match  in  the  sample 
State)  would  be  $75.  If  the  State 
received  a  $25  donation  from  the 
provider  to  be  used  as  the  State's  share 
of  the  payment  the  State,  without 
making  an  expenditure  of  its  own, 
would  use  these  donated  funds  to  draw 
down  the  $75  Federal  share  and  pay  the 
provider  $100.  The  effect  of  this 
transaction  is  that  the  provider  would 
receive  only  a  $75  net  payment  The 
$100  nominal  or  cash  expenditure  of  the 
State  would  be  reduced  by  the  amount 
of  the  provider's  donation.  The  net 
payment  of  $75  would  be  totally 
comprised  of  Federal  funds. 

The  proposed  rule  would  have 
required  the  nominal  payment  to  be 
reduced  or  offset  by  the  amount  of  the 
funds  donated  from  the  provider  before 
calculation  of  FFP.  In  the  example 
above,  reducing  the  nominal 
expenditure  of  $100  by  the  amount  of  the 
donation  would  have  resulted  in  a 
Federal  matching  payment  of  $56.25  (75 
percent  of  the  net  expenditure  of  $75). 

The  proposed  rule  would  have  used 
the  same  procedure  for  State-imposed 
provider-specific  taxes.  These  taxes, 
which  we  said  might  be  described  as 
coerced  donations,  have  the  same 
outcome  of  effectively  reducing  States' 
expenditures  for  Medicaid  payments. 
However,  the  rule  also  proposed  that  the 
amount  of  the  offset  would  be 
determined  by  the  Medicaid  program's 
share  of  the  tax  payment. 

The  proposed  rule  would  have 
required  that  revenues  derived  from 
taxes  (for  example,  sales  and  excise 
taxes)  imposed  by  a  State  on  the  State's 
Medicaid  payments  for  services  be 
deducted  from  nominal  expenses  in 
order  to  determine  the  level  of  FFP.  In 
some  cases.  States  have  imposed  taxes 
on  items  or  services  which,  when 
purchased  by  Medicaid  recipients, 
would  have  to  be  paid  by  the  State 
Medicaid  agency.  However,  while  State 
agencies  pay  the  provider  for  the  items 
or  services,  they  fail  to  pay  the  provider 
for  the  tax.  Instead,  the  State  agencies 
claim  entitlement  to  FFP  calculated  on 


the  amount  of  the  services  and  the 
imposed  tax.  Since  the  State  agency 
never  paid  the  tax  to  the  provider,  it  did 
not  make  an  expenditure.  Accordingly, 
there  is  no  basis  for  a  claim  for  FFP  on 
the  imposed  tax.  This  provision  was 
included  in  the  proposed  rule  to 
preclude  States  from  imposing  a  tax  on 
items  which,  when  purchased  by 
Medicaid  recipients,  would  have  to  be 
paid  by  the  State.  The  provisions  of 
Public  Law  101-508  specifically  amend 
the  Act  to  preclude  payment  for  any 
amount  expended  for  medical 
assistance  for  care  or  services  furnished 
by  a  hospital,  nursing  facility,  or 
intermediate  care  facility  for  the 
mentally  retarded  to  reimburse  the 
hospital  or  facility  for  the  costs 
attributable  to  taxes  imposed  by  the 
State  solely  with  respect  to  hospitals  or 
facilities.  This  being  the  case,  nothing  in 
Public  Law  101-508  was  intended  to 
permit  States  to  claim  FFP  for  any 
imposed  tax  when  the  State,  county,  or 
other  governmental  instrumentality  fails 
to  pay  the  provider  for  the  tax. 

III.  Discussion  of  Comments 

We  received  79  items  of  timely 
correspondence  from  individual 
hospitals,  hospital  associations,  various 
levels  of  State  and  local  governments, 
and  a  number  of  national  organizations. 
Only  a  few  commenters  supported  the 
rule.  The  majority  of  comments  we 
received  urged  HCFA  to  eliminate  or  to 
modify  the  proposal.  The  specific 
comments  received  and  our  responses  to 
them  are  as  follows: 

Comment-  One  commenter  requested 
clarification  of  the  effective  date  of  the 
proposed  rule. 

Response:  These  regulations  are 
effective  on  January  1, 1992.  When 
calculating  State  expenditures  that  are 
claimable  for  FFP  on  or  after  January  1. 
1992,  HCFA  will  subtract  from  nominal 
State  expenditures  the  amount  of  any 
revenue  generated  by  either  donations 
or  other  voluntary  payments  by  or  on 
behalf  of  health  care  providers  or  State- 
paid  taxes  for  medical  assistance 
expenditures. 

FFP  is  not  available  for  that  portion  of 
State,  county,  or  other  governmental 
instrumentality  repayment  applicable  to 
facilities  for  costs  attributable  to  the 
Medicaid  portion  of  a  provider-specific 
tax  or  other  mandatory  payment  that  is, 
a  tax  or  other  mandatory  payment 
imposed  by  the  State  solely  with  respect 
to  hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded.  If  any  level  of  the 
State  government  imposes  a  provider- 
specific  tax  or  any  other  mandatory 
payment  and  if  any  level  of  the  State 
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government  reimburses  these  providers 
for  die  costs  attributable  to  the  tax  or 
other  mandatory  payment  imposed,  the 
specific  amount  ineligible  for  Federal 
matching  is  limited  to  the  lesser  of  the 
provider-specific  tax  or  any  other 
mandatory  payment  related  to  the 
Medicaid  program  or  the  amount  of 
extra  reimbursement  received  for  such 
payments. 

Comment  A  number  of  commenters 
questioned  HCFA's  authority  to  issue 
the  proposed  regulation.  Many  of  these 
commenters  believed  the  proposal  was 
not  supported  by  any  authority  in  the 
Act  limiting  the  sources  of  the  State 
share  of  Medicaid  expenditures.  Others 
felt  the  proposal  was  unconstitutional 
and  interfered  with  a  State's  right  to 
levy  taxes. 

Response:  HCFA  does  not  agree  with 
these  comments.  Nothing  in  the 
proposed  rule  would  have  in  any  way 
limited  a  State's  flexibility  to  impose 
taxes  or  other  mandatory  payments,  or 
to  receive  donations  or  other  voluntary 
payments  from  Medicaid  providers. 
Rather,  the  proposal  would  have  set 
forth  the  consequences  on  FTP  of 
donations  or  other  voluntary  payments 
and  provider-specific  taxes  or  other 
mandatory  payments.  In  our  view,  this 
regulation  is  based  upon  sections  1903 
and  1905  of  the  Act  These  provisions  of 
the  Act  provide  for  FTP  in  State 
expenditures  for  medical  assistance. 
Donations  or  other  voluntary  payments, 
when  used  as  the  State  share  of  the  FTP 
payment,  permit  States  to  receive  the 
Federal  share  for  medical  assistance 
without  making  any  expenditures  of 
their  own.  Since  our  analysis  has  led  us 
to  conclude  that  funds  received  by 
States  from  provider  donations  or  other 
voluntary  payments  effectively  reduce 
the  expenditure  actually  made  by  the 
State  on  payments  to  these  providers, 
the  FTP  should  be  based  upon  the  net 
expenditure  made  by  the  State  and 
should  not  be  permitted  to  be  affected 
by  a  State's  use  of  revenues  from 
donations  or  other  voluntary  payments. 

Comment:  Several  States  and 
hospitals  expressed  the  view  that  the 
proposed  regulation  would  limit  States' 
ability  to  use  these  funds  for  program 
growth  and  expansion,  and  would  have 
a  negative  impact  on  the  accessibility 
and  quality  of  care  provided  to 
Medicaid  recipients. 

Response:  HCFA  agrees  that  the 
proposed  offset  would  impact  on  State's 
use  of  these  funds.  Nonetheless,  HCFA 
supports  States'  efforts  to  expand  and 
improve  their  programs,  and  will 
certainly  share  in  the  costs  of  these 
improvements  as  provided  in  the 
Medicaid  statute.  We  do  not  believe  that 
States  should  be  permitted  to  use 


donated  funds,  however,  in  a  way  that 
effectively  alters  the  statutory  cost 
sharing  formula.  We  believe  that  States' 
use  of  donations  or  other  voluntary 
payments  has  the  result  of  effectively 
increasing  the  Federal  share  of  Medicaid 
costs  without  an  increase  in  State 
expenditures.  Consequently,  States 
using  donated  funds  are  obviating  their 
statutory  obligation  under  sections  1902. 
1903,  and  1905  of  the  Act  to  "expend'' 
funds  for  medical  assistance.  While  1 
HCFA  supports  States'  expansion 
efforts,  it  does  not  believe  the  cost  of 
these  expansions  should  fall  on  the 
Federal  government  in  violation  of  the 
statutorily  authorized  cost-sharing 
formula. 

Comment:  One  State  Medicaid  agency 
expressed  its  view  that  the  proposal 
would  create  an  atmosphere  which 
would  encourage  States  to  manipulate 
the  system  for  funding  the  State  share. 

Response:  On  the  contrary,  HCFA 
believes  that  the  present  system,  under 
which  States  and  providers  are 
permitted  to  engage  in  a  variety  of 
donation  or  other  voluntary  payment 
programs  aimed  at  maximizing  FTP. 
leads  to  manipulation  of  the  system. 
HCFA  would  reiterate  that  the  proposal 
would  require  that  funds  donated  from 
providers  would  be  offset  from  nominal 
or  cash  expenditures  made  by  States  for 
medical  assistance  payments  before 
calculating  FTP.  This  procedure  would 
permit  FTP  to  be  based  on  the  net 
expenditures  made  by  States  and  FTP 
would  not  be  affected  by  the  States'  use 
of  donated  funds. 

Comment-  One  commenter  criticized 
the  example  included  in  the  NPRM  of 
the  effect  of  donations  or  other 
voluntary  payments  on  FTP.  This 
example  used  a  75  percent  Federal 
matching  rate.  The  commenter 
expressed  the  view  that  since  few 
States  have  such  a  high  Federal  match 
rate,  the  example  overstated  the  general 
effect  of  donated  funds. 

Response:  We  agree  with  the 
comment  to  the  extent  that  most  States 
have  matching  rates  below  the  level 
assumed  in  the  example.  As  the 
commenter  noted,  the  effect  of 
donations  or  other  voluntary  payments 
on  FTP  is  proportional  to  the  matching 
rate.  The  example  assumed  a  75  percent 
matching  rate  for  two  reasons.  First  this 
was  approximately  the  match  rate  of  the 
State  described  in  the  example.  Second, 
we  wanted  to  illustrate  the  impact  that 
donations  or  other  voluntary  payments 
have  on  FFP.  While  the  specific  cost 
impact  is.  of  course,  dependent  on  the 
specific  Federal  matching  rate,  the 
example  is  valid  in  that  it  illustrates  our 
belief  that  provider  donations  or  other 
voluntary  payments  serve  to  increase 


the  real  Federal  share  of  Medicaid 
expenditures. 

Comment  Several  commenters  asked 
if  HCFA  inadvertently  had  omitted  the 
material  in  the  current  §  433.45(a),  which 
outlines  when  public  funds  may  be  used 
as  the  State  share. 

Response:  Neither  the  proposed  rule 
nor  this  interim  final  rule  precludes 
States  from  receiving  provider  donations 
or  other  voluntary  payments.  However, 
in  both  the  proposed  rule  and  in  this 
interim  final  rule,  we  intentionally 
revised  §  433.45(a)  to  describe  how  a 
State's  net  expenditure  for  medical 
assistance  is  calculated  in  the  presence 
of  provider  donations,  tax  revenues,  or 
other  payments  made  directly  or 
indirectly  to  the  State,  County,  or  any 
other  governmental  instrumentality  from 
or  on  behalf  of  health  care  providers. 
Section  433.45(d)  will  apply  equally  to 
all  types  of  provider  donations  or 
voluntary  payments,  both  public  and 
private,  and  will  offset  any  monies 
received  from  provider  donations  or 
voluntary  payments  in  order  to 
determine  the  true  net  expenditure  for 
the  Federal  match.  With  respect  to 
provider-specific  taxes  or  other 
mandatory  provider-specific  payments, 
FTP  is  not  available  for  payment  to 
hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded  for  the  portion  of  the 
costs  applicable  to  the  Medicaid 
program. 

Comment  One  commenter  expressed 
concern  that  the  proposed  S  433.45(e)  (1) 
and  (2),  which  set  forth  the  methodology 
for  offsetting  provider-specific  taxes 
from  State  Medicaid  expenditures,  were 
difficult  to  understand  and  should  be 
clarified. 

Response:  As  a  result  of  the 
provisions  of  section  4701(b)(1)  of  Public 
Law  101-508  (discussed  above  in  the 
"Background"  portion  of  this  preamble), 
these  paragraphs  have  been  deleted  in 
their  entirety.  In  addition,  since  nothing 
in  Pub.  L  101-508  permits  States  to 
claim  FTP  for  any  imposed  tax  when  the 
State,  county,  or  other  governmental 
instrumentality  fails  to  pay  the  provider 
for  the  tax.  the  proposed  §  433.45(f)  has 
been  deleted. 

Comment  Several  commenters 
expressed  concern  that  the  proposed 
rule  was  overly  broad  and  that 
clarification  of  these  terms  is  needed: 
offset  provider,  transfer  of  funds, 
unfairly  affecting  FTP,  nominal  versus 
real,  organizations  related  to  the  State 
government,  fund,  and  instrumentality. 
Additionally,  some  commenters 
expressed  concern  that  this  rule  would 
prohibit  intergovernmental  transfers. 
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Response:  The  term  "health  care 
provider"  has  been  clarified.  We  do  not 
agree  that  other  terms  in  the  proposed 
rule  were  overly  broad  or  in  need  of 
additional  clarification.  The  proposed 
rule  published  on  February  9, 1990 
contained  either  an  explicit  definition  or 
an  illustration  of  each  of  the  terms  listed 
above.  With  respect  to 
intergovernmental  transfers,  neither  the 
proposed  rule  nor  this  interim  final  rule 
prohibit  such  transfers. 

However,  this  interim  final  rule 
redesignates  proposed  §  433.45(g)  as 
i  433.45(e)  and  revises  it  to  clarify  that, 
when  calculating  State  expenditures 
that  are  claimable  for  Federal  matching 
as  medical  assistance,  HCFA  subtracts 
from  nominal  State  expenditures 
incurred  on  or  after  January  1, 1992  the 
amount  of  any  revenue  to  the  State 
generated  by  health  care  providers  if 
that  revenue  results  from  donations  or 
other  voluntary  payments  made  by  or  on 
behalf  of  the  providers  to  the  State, 
County,  or  any  other  governmental 
instrumentality.  Additionally, 
repayment  of  a  provider-specific  tax  or 
any  other  mandatory  payment  that  can 
be  considered  applicable  to  the 
Medicaid  program  does  not  qualify  as 
an  allowable  expenditure  for  Federal 
matching  purposes. 

To  illustrate,  if  a  local  government 
accepts  and  transfers  to  the  State 
Medicaid  Agency  donations  or  other 
voluntary  payments  received  directly 
from  health  care  providers  or  indirectly 
from  organizations  that  received 
donations  or  other  voluntary  payments 
from  health  care  providers,  this  revenue 
is  ineligible  for  Federal  matching  funds. 

With  respect  to  taxes  or  other 
mandatory  payments,  this  interim  final 
rule  affects  the  availability  of  Federal 
matching  funds  for  that  portion  of 
States'  payment  of  the  costs  attributable 
to  the  Medicaid  portion  of  a  provider- 
specific  tax  or  other  mandatory 
payment  that  is,  a  tax  or  mandatory 
payment  imposed  by  the  State  solely 
with  respect  to  hospitals,  nursing 
facilities,  or  intermediate  care  facilities 
for  the  mentally  retarded.  If  any  level  of 
the  State  government  imposes  a 
provider-specific  tax  or  any  other 
mandatory  payment,  and  if  any  level  of 
the  State  government  reimburses  these 
providers  for  the  costs  attributable  to 
the  tax  or  mandatory  payment  imposed, 
the  specific  amount  ineligible  for 
Federal  matching  is  limited  to  the  lesser 
of  the  provider-specific  tax  or  any  other 
mandatory  payment  related  to  the 
Medicaid  program  or  the  amount  of 
extra  reimbursement  received  for  such 
payments. 


IV.  Provisions  of  this  Interim  Final  Rule 
with  Comment 

This  regulation  is  being  published  as 
an  interim  final  rule  with  comment  for 
two  reasons.  First,  Congress  imposed  a 
moratorium  on  issuing  a  donated  funds 
regulation  in  section  6431  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  100-647).  It 
prohibited  the  Secretary  from  "issuing 
any  final  regulation  prior  to  May  1, 1989, 
changing  the  treatment  of  voluntary 
contributions  *  *  *  utilized  by  States  to 
receive  Federal  matching  funds  under" 
Medicaid.  The  May  1st  date  has  been 
extended  several  times  since.  Most 
recently,  in  section  4701(a)  of  Public 
Law  101-508,  the  date  was  extended  to 
December  31. 1991.  We  plan  to  republish 
this  interim  final  rule  as  a  final  rule  as 
soon  as  possible  after  January  1, 1992. 

Additionally,  when  the  proposed  rule 
was  published,  most  State  financial 
programs  were  based  on  tax  funding 
mechanisms.  Since  then,  the  situation 
has  changed  dramatically;  there  is  now 
widespread  use  of  State  donation  or 
other  voluntary  payment  programs  that 
unfairly  affect  the  Federal  share  of  FFP. 
We  wish  to  obtain  additional  public 
comments  on  our  specific  efforts  to 
curtail  State  abuse  of  donation  or  other 
voluntary  payment  programs.  We 
believe  that  publishing  an  interim  final 
rule  with  comment  will  give  us 
maximum  flexibility  and  will  give 
interested  parties  another  opportunity  to 
express  their  concerns.  Although  we 
could  issue  this  as  a  final  rule,  we  want 
to  obtain  additional  comments, 
specifically  on  those  portions  relating  to 
donations  or  other  voluntary  payments, 
before  January  1, 1992. 

Section  4207(j)  of  Public  Law  101-508 
grants  the  Secretary  the  authority  to 
issue  regulations  (on  an  interim  or  other 
basis)  as  may  be  necessary  to 
implement  the  provisions  of  Public  Law 
101-508.  Therefore,  we  have  included  in 
this  regulation  a  provision  at  the  new 
S  433.45(f)  implementing  section 
4701(b)(2)  of  Public  Law  101-508,  which 
amended  section  I903(i)  of  the  Act.  It 
precludes  FFP  in  State  repayment  of 
provider-specific  taxes  or  any  other 
mandatory  payments. 

The  provisions  of  this  interim  final 
rule  with  comment  differ  from  the 
provisions  of  the  proposed  rule 
published  in  the  Federal  Register  on 
February  9, 1990  in  three  major  respects: 

In  the  proposed  rule,  we  suggested 
adding  a  paragraph  (c)  to  3  433.45 
("Determining  the  level  of  State 
expenditures  for  FFP  purposes.").  It 
would  have  stated  that,  when 
calculating  State  expenditures  that  are 
claimable  for  Federal  matching  as 


medical  assistance,  HCFA  subtracts 
from  nominal  State  expenditures  the 
amount  of  any  revenue  to  the  State 
generated  by  or  on  behalf  of  health  care 
providers  when  that  revenue  results 
from  donations  made  to  the  State  by  the 
providers  or  results  from  taxes  applied 
uniquely  to  providers.  This  procedure 
also  applies  to  State  revenues  generated 
by  taxes  paid  by  the  State  that  are 
imposed  on  payments  for  Medical 
Assistance.  In  this  interim  final  rule 
with  comment,  we  have  changed 
S  433.45(c)  to  read,  "When  calculating 
State  expenditures  that  are  claimable 
for  Federal  matching  as  medical 
assistance,  HCFA  subtracts  from 
nominal  State  expenditures  incurred  on 
or  after  January  1, 1992,  the  amount  of 
any  revenue  to  the  State  generated  by  or 
on  behalf  of  health  care  providers  when 
that  revenue  results  from  either 
donations  or  other  voluntary  payments 
made  to  the  State,  county,  or  any  other 
governmental  instrumentality,  by  or  on 
behalf  of  health  care  providers.  FFP  is 
not  available  for  that  portion  of  States' 
repayment  applicable  to  the  Medicaid 
program  to  facilities  for  costs 
attributable  to  a  provider-specific  tax  or 
other  mandatory  payment;  that  is,  a  tax 
or  mandatory  payment  imposed  by  the 
State,  county,  or  any  other  governmental 
instrumentality  solely  with  respect  to 
hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded. 

If  any  level  of  the  State  government 
imposes  a  provider-specific  tax  or  any 
other  mandatory  payment,  and  if  any 
level  of  the  State  government 
reimburses  these  providers  for  the  costs 
attributable  to  the  tax  or  mandatory 
payment  imposed,  the  specific  amount 
ineligible  for  Federal  matching  is  limited 
to  the  lesser  of  the  provider-specific  tax 
or  any  other  mandatory  payment  related 
to  the  Medicaid  program  or  the  amount 
of  extra  reimbursement  received  for 
such  payments." 

We  also  proposed  adding  a  new 
paragraph  (e)  to  §  433.45.  It  would  have 
stated  that,  "Unless  a  tax  has  been 
levied  on  all  businesses  or  entities  in  the 
State  and  does  not  uniquely  affect 
health  care  providers,  revenues  from 
taxes  are  offset  from  State 
expenditures".  In  this  interim  final  rule 
with  comment,  we  have  deleted  that 
paragraph.  We  have  added  a  paragraph 
(f)  to  |  433.45.  It  states  that  FFP  is  not 
available  for  that  portion  of  States' 
repayment  applicable  to  the  Medicaid 
program  to  facilities  for  costs 
attributable  to  a  provider-specific  tax  or 
any  other  mandatory  payment,  a  tax  or 
other  mandatory  payment  that  is  paid 
by  a  provider  and  is  imposed  solely  with 
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respect  to  hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded.  A  tax  or  mandatory 
payment  is  imposed  solely  with  respect 
to  one  or  more  of  those  three  entities  if 
no  other  entity  is  subject  to  the  identical 
tax  or  payment.  For  example,  assume  a 
situation  in  which  hospitals,  nursing 
facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded  are 
subject  to  a  5  percent  flat  tax  on  general 
revenues,  while  pharmacies  are  subject 
to  a  1  percent  flat  tax  on  general 
revenues.  Under  that  scenario,  the 
presence  of  the  1  percent  pharmacy  tax 
does  not  alter  the  fact  that,  for  the 
purposes  of  section  1903(i)(10)  of  the 
Act  the  5  percent  tax  is  imposed  solely 
with  respect  to  hospitals,  nursing 
facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded. 
Similarly,  even  if  the  above  hypothetical 
example  were  changed  so  that  all  four 
entities  were  subject  to  the  same 
nominal  tax  rate  (that  is,  5  percent), 
pharmacies  would  still  not  be  subject  to 
the  identical  tax  imposed  with  respect  to 
the  other  three  entities  if  the  tax  base 
prescribed  for  pharmacies  differs  from 
that  of  the  other  groups,  or  if  the 
exclusions,  deductions,  or  credits 
available  to  pharmacies  differ  from 
those  available  to  the  other  groups. 
These  examples  are  illustrative;  taxes 
may  differ  in  other  respects  so  that  the 
tax  imposed  with  respect  to  one  entity  is 
not  the  same  as  the  tax  imposed  with 
respect  to  another  entity. 

A  provider  is  reimbursed  for  the  costs 
attributable  to  the  tax  when  any  one  of 
the  following  conditions  is  met: 
— A  cost-reimbursed  provider  includes 
the  cost  of  the  tax  on  its  cost  report. 
— A  provider  paid  on  a  prospective 
basis  includes  the  cost  of  the  tax  in  its 
base  year  costs  for  payment  rate 
calculation. 
—There  is  linkage  between  payment  to 
the  provider  and  the  tax  program.  For 
example,  this  linkage  is  deemed  to 
exist  when  any  of  the  following 
conditions  is  met: 
+  The  payment  (for  example, 
disproportionate  share  hospital 
adjustments)  significantly  is 
correlated  to  the  provider's  tax 
payment. 
+  A  provider  is  "held  harmless"  for 
its  tax  payment  by  an  effective 
guarantee  that  its  enhanced 
payment  will  be  a  substantial 
portion  of  the  cost  of  the  tax. 
+  The  increase  in  provider  payments 
integrally  is  related  to  the  tax 
program.  Examples  of  this  (integral 
relation)  would  be  dedicated  use  of 
the  tax  revenue  in  a  special  fund  or 
account  to  be  used  for  enhanced 


provider  payments,  or  statements  of 
legislative  purpose  in  State  er  abling 
legislation  establishing  a  linkage. 

The  first  two  changes  were  made  to 
conform  to  the  provisions  of  section 
4701(b)(1)  of  Public  Law  101-508,  which 
added  paragraph  (t)  to  section  1902  of 
the  Act.  Section  1902(t)  generally 
precludes  the  Secretary  from  limiting 
payments  to  a  State  for  medical 
assistance,  attributable  to  taxes 
imposed  by  the  State.  Because  of  this 
provision,  we  have  modified  the  portion 
of  the  proposed  rule  which  would  have 
required  offset  of  the  Medicaid  program 
share  of  revenues  attributable  to 
provider-specific  taxes  or  any  other 
mandatory  payments. 

The  third  change  is  consistent  with 
our  interpretation  of  section  4701(b)(2) 
of  Public  Law  101-508.  which  amended 
section  1903(i)  of  the  Act.  Section  1903(i) 
now  precludes  FFP  in  State  payments  to 
hospitals,  nursing  facilities  (NFs),  and 
intermediate  care  facilities  for  the 
mentally  retarded  (ICFs/MR)  to 
reimburse  the  facility  for  the  cost 
attributable  to  the  tax  imposed  by  the 
State  solely  with  respect  to  hospitals  or 
facilities.  This  provision  of  the 
regulation  in  no  way  precludes  States 
from  levying  provider-specific  taxes  or 
any  other  mandatory  payments. 

Finally,  two  provisions  of  the 
proposed  rule  have  been  clarified.  The 
proposed  definition  of  "health  care 
provider"  has  been  restructured  and 
language  has  been  added  that  more 
explicitly  defines  what  the  proposed 
definition  meant  by  "a  relative  of  a 
provider".  In  addition,  the  proposed 
§  433.45(g).  entitled,  "Other  transfers", 
has  been  renumbered  as  §  433.45(e)  and 
retitled,  "Other  payments",  and  changed 
to  clarify  our  policy  on  other  payments. 

V.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
interim  final  rule  that  meets  one  of  the 
Executive  Order  12291  criteria  for  a 
"major  rule";  that  is,  that  is  likely  to 
result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Executive  Order  12612  requires  us  to 
prepare  an  analysis  of  any  regulation  or 
other  policy  statement  or  action  that  is 
likely  to  have  substantial  direct  effects 
on  the  operations  of  State  or  local 
governments,  limit  State  discretion  in 
the  administration  of  programs,  or 
preempt  State  law. 

In  addition,  we  generally  prepare  and 
publish  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  an  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  small  entities, 
but  we  consider  all  providers  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
interim  final  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

B.  Effect  on  Program  Expenditures 

In  the  last  several  years.  States  have 
increased  dramatically  their  use  of 
donations  or  other  voluntary  payments 
and  tax  payments  from  health  care 
providers  to  increase  the  Federal  share 
of  Medicaid  expenditures.  Effective 
January  1, 1992,  this  interim  final  rule 
with  comment  requires  that  the  amount 
of  funds  donated  from  Medicaid 
providers  be  offset  from  Medicaid 
expenditures  before  calculating  the 
amount  of  FFP  in  Medicaid 
expenditures.  Currently,  States  tax  and 
seek  donations  or  other  voluntary 
payments  from  Medicaid  providers 
specifically  and  use  these  funds  as  their 
share  of  Medicaid  expenditures.  The 
taxes  or  other  mandatory  payments  and 
donations  or  other  voluntary  payments 
generate  additional  Federal  matching 
funds  for  the  States  without  the 
expenditure  of  State  funds.  This  interim 
final  rule  with  comment  also  implements 
section  4701(b)(2)  of  Public  Law  101-508. 
which  precludes  FFP  in  State  payments 
to  hospitals,  nursing  facilities  and 
intermediate  care  facilities  for  the 
mentally  retarded  for  facility  costs  that 
are  attributable  to  provider-specific 
State  taxes.  We  estimate  that 
approximately  19  States  use  provider 
tax  programs  and  19  use  provider 
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donation  or  other  voluntary  payment 
programs  which  will  generate  an 
estimated  $3  billion  in  Federal  matching 
funds  in  FY  1991.  We  believe  programs 
like  these  will  generate  even  more 
Federal  matching  funds  as  more  States 
move  to  implement  provider  tax  or  other 
mandatory  payment  or  donation  or  other 
voluntary  payment  programs. 

It  is  difficult  to  anticipate  precisely 
what  action  States  will  take  as  a  result 
of  this  interim  final  rule.  Since  the  effect 
of  this  interim  final  rule  with  comment 
could  exceed  the  $100  million  threshold, 
it  is  a  major  rule  under  Executive  Order 
12291  and  a  regulatory  impact  analysis 
is  required.  Furthermore,  since  this 
interim  final  rule  with  comment  could 
have  a  significant  economic  impact  on 
some  small  entities,  we  are  preparing  a 
voluntary  analysis  to  conform  to  the 
objectives  of  Executive  Order  12812,  the 
RFA  and  section  1102(b)  of  the  Act 

C  Effect  on  Providers 

As  a  result  of  this  interim  final  rule 
with  comment  State  programs  may  shift 
away  from  donations  or  other  voluntary 
payments  and  disallowed  provider- 
specific  tax  or  any  other  mandatory 
payment  programs  to  mechanisms 
which  fall  outside  this  regulation. 

According  to  Office  of  Inspector 
General  (OIG)  Report  No.  A-14-91- 
01010.  dated  May  10, 1991,  one  State 
enacted  a  provider  tax  program  to  tax 
noninstitutional  Medicaid  providers. 
The  State  increased  fees  to  the 
providers  and  then  deducted  the 
increase  from  their  payments  as  a  tax. 
The  State  will  then  use  the  "tax 
revenue"  as  the  State's  share  of  the 
payments  and  report  the  total  payment 
for  Federal  matching.  Other  States  may 
resort  to  the  use  of  similar  provider  tax 
programs  to  generate  additional  Federal 
matching  funds,  since  this  interim  final 
rule  with  comment  restricts  the  use  of 
provider  donation  or  other  voluntary 
payment  programs  as  a  State's  share  in 
Medicaid  expenditures. 

In  addition,  some  States  have  directly 
linked  donation  and  other  voluntary 
payment  programs  to  increases  in 
Medicaid  hospital  payment  rates.  Other 
States  have  levied  taxes  or  other 
mandatory  payments  on  providers  and 
modified  Medicaid  payment  rates  in 
such  a  way  as  to  reimburse  the  provider 
for  the  cost  of  the  tax.  Thus,  it  might  be 
argued  that  this  interim  final  rule  with 
comment  could  preclude  providers  from 
an  opportunity  to  receive  increased 
payments  for  services  furnished  to 
Medicaid  recipients.  We  concede  that 
this  might  be  true,  but  only  to  the  extent 
that  the  State  is  unable  to  find 
alternative  sources  of  State  funds  to 


finance  these  increases  in  payment 
rates. 

D.  Conclusion 

In  keeping  with  the  requirements  of 
Executive  Order  12612,  we  have 
determined  that  we  are  facing  a  problem 
of  national  scope.  States  using  donated 
funds  are  circumventing  their  obligation 
under  sections  1902, 1903,  and  1905  of 
the  Act  to  "expend"  funds  for  medical 
assistance.  Therefore,  we  are  justified  in 
requiring  the  offset  of  provider 
donations  or  other  voluntary  payments 
and  certain  taxes  or  other  mandatory 
payments  from  the  nominal  or  cash 
Medicaid  expenditures  before 
calculating  the  Federal  share  of 
Medicaid  expenditures. 

Moreover,  the  provision  of  this  interim 
final  rule  with  comment  that  precludes 
FFP  in  State  payments  to  hospitals, 
nursing  facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded 
which  reimburse  the  facility  for  the  cost 
attributable  to  the  tax  imposed  by  the 
State  solely  with  respect  to  hospitals  or 
facilities,  is  consistent  with  our 
interpretation  of  section  4701(b)(2)  of 
Public  Law  101-50a  which  amended 
section  1903(i)  of  the  Act 

This  interim  final  rule  with  comment 
will  in  no  way  preclude  States  from 
increasing  their  share  of  Medicaid 
expenditure  from  other  sources. 

VI.  Information  Collection  Requirements 

These  proposed  changes  would  not 
impose  information  collection 
requirements;  consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

VU.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  '.o  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates- 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

VIII.  List  of  Subjects  in  42  CFR  Part  433 

Administrative  practice  and 
procedure.  Child  support  Claims,  Grant 
programs-health.  Medicaid,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  part  433,  subpart  B  is 
revised  as  set  forth  below: 


PART  433 — STATE  FISCAL 
ADMINISTRATION 

Subpart  B— General  Administrative 
Requirements 

1.  The  authority  citation  for  part  433  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102. 1902(a)(4), 
1902(a)(18).  1902(a)(25).  1902(a)(45).  1902(1), 
1903(a)(3).  1903(d)(2).  1903(d)(5).  1903(i), 
1903(0),  1903(p),  1903(r).  1912,  and  1917  of  the 
Social  Security  Act  (42  U.S.C.  1302, 
1398a(a)(4),  1396a(a)(18),  1398a(a)(25), 
1396a(a)(45).  1396b(a)(3J,  1388b(d)(2). 
1396b(d)(5),  1396b(o).  1396b(p).  1396b(r), 
1396k.  and  1396(p). 

2  Section  433.45  is  revised  to  read  as 
follows: 

§433.45   Determining  th«  leve!  of  State 
expenditures  for  FFP  purposes. 

(a)  Purpose.  This  section  describes 
how  a  State's  net  expenditure  for 
medical  assistance  is  calculated  in  the 
presence  of  donations,  tax  revenues  or 
other  transfers  to  the  State  from  those 
who  receive  Medicaid  payments  from 
the  State, 

(b)  Definitions.  As  used  in  this  section 
unless  the  context  indicates  otherwise: 

(1)  Health  care  provider  includes 
any — 

(1)  Medicaid  providers: 

(ii)  Organization  or  association  of 
which  Medicaid  providers  are  members; 

(iii)  Person  who  has  an  ownership  or 
control  interest  (as  defined  in  section 
1124(a)(3)  of  the  Social  Security  Act)  in 
a  Medicaid  provider 

(iv)  Spouse,  parent,  child,  or  sibling  of 
an  individual  described  in  paragraphs 
(b)(1)  (i)  through  (iii)  of  this  section;  or 

(v)  Individual  or  entity  that  is  a  major 
customer  or  supplier  of  a  Medicaid 
provider. 

(2)  Net  expenditure  means  the  amount 
of  a  State's  cash  or  nominal 
expenditures  for  Medicaid  services, 
reduced  by  the  revenues  derived  from 
either  donations  or  other  voluntary 
payments  made  by  or  on  behalf  of 
health  care  providers. 

(c)  General  rule.  When  calculating 
State  expenditures  that  are  claimable 
for  Federal  matching  as  medical 
assistance,  HCFA  subtracts  from 
nominal  State  expenditures  incurred  on 
or  after  January  1, 1992  the  amount  of 
any  revenue  to  the  State  generated  by 
health  care  providers  when  that  revenue 
results  from  either  donations  or  other 
voluntary  payments  made  to  the  State, 
county,  or  any  other  governmental 
instrumentality,  by  or  on  behalf  of 
health  care  providers.  FFP  is  not 
available  for  that  portion  of  States' 
repayment  applicable  to  facilities  for 
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costs  attributable  to  the  Medicaid 
portion  of  a  provider-specific  tax;  that 
is,  a  tax  imposed  by  the  State,  county,  or 
other  governmental  instrumentality 
solely  with  respect  to  hospitals,  nursing 
facilities,  or  intermediate  care  facilities 
for  the  mentally  retarded.  If  any  level  of 
the  State  government  imposes  a 
provider-specific  tax  or  any  other 
mandatory  payment,  and  if  any  level  of 
the  State  government  reimburses  these 
providers  for  the  costs  attributable  to 
the  tax  imposed,  the  specific  amount 
ineligible  for  Federal  matching  is  limited 
to  the  lesser  of  the  provider-specific  tax 
or  any  other  mandatory  payment  related 
to  the  Medicaid  program  or  the  amount 
of  extra  reimbursement  received  for 
such  payments. 

(d)  Donations.  Effective  January  1, 
1992,  when  a  donation  or  other 
voluntary  payment  is  made  by  or  on 
behalf  of  a  health  care  provider  to  the 
State,  county,  or  other  governmental 
instrumentality,  the  revenue  from  the 
donated  amount  is  offset  and  subtracted 
from  the  State's  nominal  expenditures. 

(e)  Other  payments.  Effective  January 
1. 1992,  the  general  rule  set  forth  in 
paragraph  (c)  of  this  section  and  the  rule 
set  forth  in  paragraph  (f)  of  this  section 
apply  to  any  voluntary  or  mandatory 
payment  of  funds.  In  die  case  of 
donations  or  other  voluntary  payments 
made  by  or  on  behalf  of  health  care 
providers  or  related  organizations  either 
directly  or  indirectly  to  State,  county,  or 
any  other  government  instrumentality. 
HCFA  subtracts  these  payments  from 
nominal  State  expenditures  in 
accordance  with  paragraph  (c)  of  this 
section.  With  respect  to  provider- 
specific  taxes  or  any  other  mandatory 
provider-specific  payments.  FTP  is  not 
available  for  that  portion  of  States' 
repayment  applicable  to  the  Medicaid 
program  in  accordance  with  paragraph 
(fj  of  this  section. 

(f)  Provider-specific  taxes.  Effective 
January  1. 1992.  FTP  is  not  available  for 
that  portion  of  States'  repayment 
applicable  to  the  Medicaid  program  to 
facilities  for  costs  attributable  to  a 
provider-specific  tax.  that  is,  a  tax  or 
other  mandatory  payment  that  is  paid 
by  a  provider  and  is  imposed  solely  with 
respect  to  hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded.  A  tax  or  other 
mandatory  payment  is  imposed  solely 
with  respect  to  one  or  more  of  those 
three  entities  if  no  other  entity  is  subject 
to  the  identical  tax  or  mandatory 
payment  Examples  of  taxes  which  are 
not  identical  are  those  with  different 
nominal  tax  rates,  different  tax  bases,  or 
different  exclusions,  deductions,  or 
credits  available  to  the  provider.  A 


provider  is  reimbursed  for  the  costs 
attributable  to  the  tax  when  any  one  of 
the  following  conditions  is  met: 

(1)  A  cost-reimbursed  provider 
includes  the  cost  of  the  tax  on  its  cost 
report. 

(2)  A  provider  paid  on  a  prospective 
basis  includes  the  cost  of  the  tax  in  its 
base  year  costs  for  payment  rate 
calculation. 

(3)  There  is  linkage  between  payment 
to  the  provider  and  the  tax  program.  For 
example,  this  linkage  is  deemed  to  exist 
when  any  of  the  following  conditions  is 
met: 

(i)  The  payment  (for  example, 
disproportionate  share  hospital 
adjustments)  significantly  is  correlated 
to  the  provider's  tax  payment. 

(ii)  A  provider  is  "held  harmless"  for 
its  tax  payment  by  an  effective 
guarantee  that  its  enhanced  payment 
will  be  a  substantial  portion  of  the  cost 
of  the  tax. 

(iii)  The  increase  in  provider 
payments  integrally  is  related  to  the  tax 
program.  Examples  of  this  (integral 
relation)  would  be  the  dedicated  use  of 
the  tax  revenue  in  a  special  fund  or 
account  to  be  used  for  enhanced 
provider  payments,  or  statements  of 
legislative  purpose  in  State  enabling 
legislation  establishing  a  linkage. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program) 

Dated:  September  6, 1991. 
Gail  R.  Wilenak  y. 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  September  6. 1991. 
Louis  W.  Sullivan. 
Secretary. 

(FR  Doc.  91-22001  Filed  9-10-91:  8:45  am) 
•HUM  COOC  4130-01 -M 
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MEDICAID    MANAGEMENT  INSTITUTE 


MEDICAID  FUNDING  PROGRAMS 
THAT  TAX  MEDICAL  PROVIDERS 

SUMMARY 

As  of  9/26/91 


Number  of  States: 

State  Tax  Receipts  (SFY  92): 

Federal  Match: 


21 

$2,283  billion 
$3,626  billion 


Total  State  Share  Medicaid  Funding: 
(including  Provider  Tax  Receipts) 

Tax  Amount  (State  Share  Only) 
as  Percent  of  Total  State  Share: 


$19,679  billion 


12  Percent 


Number  of  States  that  Tax: 

Medicaid  Revenues  Only:  6  States 

Broader  Tax  Base  Than  Medicaid  Revenues 

Only  (e.g.  total  revenue,  fee  per  bed)  13  States 

Both  Categories  of  Tax  Bases 

Depending  on  Type  of  Provider:  2  States 


Total  Provider  Tax  States:  21  States 


Number  of  States  Whose  Tax  Program 
Is  Likely  At  Risk  Under  the  Interim 
Final  Rule's  Definition  of  a 
Provider-Specific  Tax: 


17  States 


This  summary  does  not  address  voluntary  contributions  nor  intergovernmental  transfer  payments 


A  Project  of  the  American  Public  Welfare  Association 
810  First  Street.  N.E.,  Suite  500,  Washington,  D.C.  20002-4205  (202)  682-0100 
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IMPLEMENTED  PROGRAMS  THAT 
TAX  MEDICAL  PROVIDERS 


Note:  The  category  "Amount"  is  the  amount  of  money  received  from  a  tax  on  medical 
providers.  The  category  "Federal  Match"  is  the  match  on  the  tax  program  monies  only.  The 
category  'Total  State  Share"  is  the  amount  of  state  funds,  including  monies  received  from  taxes 
on  medical  providers,  that  the  state  uses  as  their  state  share  of  the  costs  of  the  Medicaid 
Program. 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 

Mechanics  of  Tax: 


Use  of  Funds: 


ALABAMA 

10/91 
-0- 

$174  nifflion 
72.73% 
$464  million 

Hospitals  ($150  M),  nursing  facilities  ($21  M),  and 
pharmacists  ($3  M) 

For  hospitals:  percent  of  gross  revenue  and  level  of 
Medicaid  patients;  for  nursing  facilities:  $1000  fee  per 
bed;  for  pharmacists:  10  cents  a  prescription  for 
prescriptions  over  $3 

Pregnant  women  and  infants  up  to  133%  of  poverty; 
OBRA  90  mandate  for  older  children;  on-going  and  new 
medical  services  costs;  DSH  payments 


Total  State  Share  (SFY  92):  $437  million 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:     40  percent 


State:  ARKANSAS 
Implementation  Date:  7/91 
Amount  (SFY  91):  -0- 
Amount  (SFY  92):  $30  million 

FMAP:  75.12% 
Federal  Match:  $91  million 

Providers  Taxed:  All  providers  except  state  agency  providers  in  the 

Arkansas  Department  of  Human  Services 

Mechanics  of  Tax:  15%  of  state  share  of  Medicaid  revenue  received  by 

provider 


Page  5 


29 


MMI  Survey  Results 


Summary  of  Programs  That  Tax  Medical  Providers 


Use  of  Funds: 


OBRA  90  mandated  eligibility  expansions;  elimination  of 
benefit  limits 


Total  State  Share  (SFY  92):  $205  million 

Tax  Amount  (State  Share  Only  ) 

as  Percent  of  Total  State  Share:      15  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 

Mechanics  of  Tax: 

Use  of  Funds: 


Total  State  Share  (SFY  92): 
Tax  Amount  (State  Share  Only) 
as  Percent  of  Total  State  Share: 


FLORIDA 

7/84 

$158  million 
$174  million 
54.46% 
$208  million 

Hospitals;     ambulatory    surgical    centers;  clinical 
laboratories;  diagnostic  imaging  centers 
1.5%  of  net  operating  revenues  of  each  licensed  acute 
care  hospital 

Disproportionate  share  payments;  unlimited  hospital 
inpatient  days  in  excess  of  45  days  for  children;  hospital 
outpatient  payments  in  excess  of  $100;  and  certain 
eligibility  expansions,  both  mandated  and  optional: 
medically  needy,  elderly  and  disabled  to  100%  of  poverty, 
pregnant  women  and  children  to  150%  of  poverty,  and 
administration  associated  with  these  groups 

$1,873  billion 

9  percent 


State: 

Proposed  Implementation: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 

Mechanics  of  Tax: 


ILLINOIS 

7/91 
-0- 

$640  million 
50% 

$640  million 

Hospitals;  nursing  facilities;  ICF/DD  facilities;  community 
mental  health  and  DD  service  providers 
For  Hospitals:  Taxing  50%  of  the  increased 
reimbursement  resulting  in  moving  to  DRG-based 
reimbursement  system  at  Medicare  rates  from  a 
proposed  cut  of  5%  in  the  existing  rates  of  their  selective 
contracting  system.     Taxing  5%  of  gross  Medicaid 
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MMI  Survey  Results  Summary  of  Programs  That  Tax  Medical  Providers 


revenues  to  pay  for  "targeted  access"  payments  which  are 
part  of  the  DSH  payment  structure.  Also  taxing  50%  of 
"critical  care"  payments,  another  part  of  the  DSH 
payment  structure.  For  nursing  facilities,  ICFs/DD,  and 
community  mental  health  and  DD  service  providers: 
taxing  15%  of  gross  Medicaid  revenues. 
Use  of  Funds:  DSH  payments;  settlement  of  Boren  lawsuit;  increased 

institutional  reimbursement 


Total  State  Share  (SFY  92):  $1.8  billion 

Tax  Amount  (State  Share  Only) 

as  Percent  of  Total  State  Share:     35  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 

Use  of  Funds: 


INDIANA 

7/91 
-0- 

$60  million 
63.24% 
$105  million 

Disproportionate  Share  Hospitals 
For  "Significantly"  DSHs:  10%  of  total  hospital  revenue; 
for  "regular"  DSHs:  3%  of  total  hospital  revenue 
DSH     payments;     administrative     costs  including 
outstationing  of  eligibility  workers 


Total  State  Share  (SFY  92):  $735  million 

Tax  Amount  (State  Share  Only) 

as  Percent  of  Total  State  Share:     8  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 

Mechanics  of  Tax: 


Use  of  Funds: 


KENTUCKY 

1/91  (for  hospitals  only) 

$58.6  million  (for  6  months:  Jan.  -  June  1991) 

$157  million 

72.96% 

$423  million 

Hospitals,  nursing  facilities,  and  any  cost-based  physician, 
dentist,  pharmacist  and  optometrist 
Hospitals:  up  to  5%  of  operating  costs;  nursing  facilities: 
up  to  $2  per  patient  day;  other  providers:  up  to  15%  of 
Medicaid  revenues 

Mandated  eligibility  expansions  (unspecified);  DSH 
payments;  payment  improvements  to  provider  groups 
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MMI  Survey  Results  Summary  of  Programs  That  Tax  Medical  Providers 


Other: 


being  assessed;  unanticipated  federal  mandates,  federal 
disallowances,  or  program  growth  exceeding  budgeted 
levels 

In  the  case  of  tax  on  hospitals,  program  will  be 
"significantly"  increasing  the  DSH  payments.  As  a 
condition  of  receiving  these  funds,  state  law  requires  that 
hospitals  provide  free  care  (at  no  charge  to  patient) 
equal  to  that  under  the  Medicaid  Program  (14  days  per 
spell  of  illness)  to  persons  who  are  under  100%  of 
poverty.  Funding  is  to  compensate  hospitals  for 
uncompensated  Medicaid  costs  and  indigent  care  costs 


Total  State  Share  (SFY  92):  $523  million 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:      30  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 


MAINE 

1988 

$2  million 
$2  million 
63.49% 
$4  million 
Hospitals 

Percentage  of  total  revenue  (0.002%) 

On-going  medical  services  costs-specifically,  to 

financing  costs  of  SOBRA  eligibility  expansions 


assist 


Total  State  Share  (SFY  92):  $311  million 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:      0.6  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 


MAINE 

7/91 
-0- 

$83  million 
63.49% 
$144  million 
Hospitals 

Six  percent  of  total  revenue 


Page  8 


32 


MMI  Survey  Results 


Summary  of  Programs  That  Tax  Medical  Providers 


Use  of  Funds: 


Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


Fund  shortfall  in  reimbursement  to  hospitals  and  also  for 
on-going  medical  services  costs 

$311  million 

27  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 


Mechanics  of  Tax: 


Use  of  Funds: 

Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


MARYLAND 

4/91 

$33  million 
$142  million 
50% 

$142  million 

Nursing  facilities,  physicians,  pharmacists,  HMOs, 
dentists,  nurse  practitioners,  nurse  midwives,  nurse 
anesthetists,  and  residential  habilitation  providers  under 
a  1915(c)  waiver 

For  nursing  facilities:  in  January,  state  cut  Medicaid 
reimbursement  rates  as  part  of  a  budget  cutting  measure. 
This  new  tax  program  increases  Medicaid  reimbursement 
rates  back  to  where  were  before  January  and  taxes  100% 
of  the  increase.  For  others:  state  increased  Medicaid 
rates  to  what  provider  bills  (up  to  the  75th  percentile  of 
usual  and  customary  billed  charges)  and  taxed  100%  of 
the  difference  between  old  rates  and  new  rates 
Reduce  Medicaid  deficit  and  maintain  current  program 

$777  million 

18  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxes: 
Mechanics  of  Tax: 


MINNESOTA 

7/91 
-0- 

$51  million 
53.43% 
$59  million 

Hospitals;  nursing  facilities;  prepaid  health  plans 
For  nursing  facilities:  $500  per  licensed  bed;  for  inpatient 
hospitals:  10%  of  Medicaid  revenue;  for  outpatient 
hospitals:  5%  of  Medicaid  revenues;  for  prepaid  health 
plans:  surcharge  that  replicates  tax  on  inpatient  and 
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MMI  Survey  Results 


Summary  of  Programs  That  Tax  Medical  Providers 


Use  of  Funds: 


outpatient  hospitals  accounting  for  the  portion  of  the 
prepayment  rate  that  goes  for  such  sites  of  care 
Increase  reimbursement  to  nursing  facilities,  outpatient 
hospitals,  physicians,  and  dentists.  Avoid  proposed  cuts 
in:  inpatient  hospital  reimbursement,  special 
transportation,  COLA  for  long  term  care  personal  needs 
allowance,  ICF/MR  reimbursement,  inflation  adjustment 
for  payment  for  HCB  waiver  services,  inflation  for 
personal  care  assistants  reimbursement,  inflation 
adjustment  for  private  duty  nursing,  chiropractor  services, 
community  mental  health  center  services  and  case 
management  services  for  the  seriously  mentally  ill 


Total  State  Share  (SFY  92):  $937  million 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:     5  percent 


State: 

Implementation  Date: 
Amount  (SFY  91) 
Amount  (SFY  92) 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 


MISSISSIPPI 

7/91 
-0- 

$20  million 
79.93% 
$80  million 
All  providers 

15%  of  state  share  of  Medicaid  reimbursement 
Increased  professional  reimbursement 


Total  State  Share  (SFY  92):  $260  million 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:     8  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  91): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 


MONTANA 

7/91 
-0- 

$1.5  million 
71.71% 

$4  million 
Nursing  Facilities 

$1  per  day  per  Medicaid  bed;  will  rise  to  $2  in  SFY  93 
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MMI  Survey  Results 


Summary  of  Programs  That  Tax  Medical  Providers 


Use  of  Funds: 

Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


Increased  reimbursement  to  nursing  facilities 


$66  million 


2  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 


Use  of  Funds: 

Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


NEVADA 

1991 
-0- 

$25  million 
50% 

$25  million 

Hospitals  and  all  other  providers  except  nursing  facilities 
For  Hospitals:  state  has  authority  to  base  tax  on 
operating  expenses,  billed  charges  or  Medicaid  revenue; 
for  others:  percentage  of  Medicaid  revenue 
Hospital  payments  and  on-going  medical  service  costs 

$122  million 

20  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 


NEW  HAMPSHIRE 

7/91 
-0- 

$35  million 
50% 

$35  million 
Hospitals 

8%  tax  on  gross  receipts 

DSH  payments  and  on-going  medical  services  costs 


Total  State  Share  (SFY  92):  $214  million 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:      16  percent 


State:  NEW  JERSEY 

Implementation  Date:  Unknown 

Amount  (SFY  91):  $8  million 

Amount  (SFY  92):  $8  million 

FMAP:  50% 
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MMI  Survey  Results 


Summary  of  Programs  That  Tax  Medical  Providers 


Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 


Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


$8  million 
Hospitals 

One-half  of  a  percent  of  revenues 

The  $8  million  is  use  for  expansion  of  up  to  185%  of 

poverty  for  pregnant  women  and  kids.  Other  funds  from 

the  tax  are  used  for  preventive  community  care  and  other 

access-type  services  that  are  not  funded  by  the  Medicaid 

Program 

$1,542  billion 

0.5  percent 


State- 
Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 

Mechanics  of  Tax: 
Use  of  Funds: 


NEW  YORK 

7/91 

$148  million 
$200  million 
50% 

$200  million 

All  health  care  providers  except  direct  individual 
providers 

Average  of  0.6%  tax  on  all  revenue 

On-going  medical  services  costs;  avoided  proposed 

reductions  in  reimbursement 


Total  State  Share  (SFY  92):  $6.7  billion 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:      3  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 

Use  of  Funds: 


OHIO 

2/89 

$38  million 
$44  million 
59.53% 
$67  million 
Hospitals 

For  DSH  hospitals:  up  to  5%  of  total  costs;  For  other 
hospitals:  1%  of  total  costs 

DSH  payments;  compensation  to  hospitals  for  indigent 
care.  Total  pool  (assessments  plus  federal  match)  is 
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MMI  Survey  Results 


Summary  of  Programs  That  Tax  Medical  Providers 


Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


distributed  based  on  percentage  of  each  hospital's 
Medicaid  days  to  statewide  Medicaid  days. 

1.48  billion 

3  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 


Use  of  Funds: 
Other: 


SOUTH  CAROLINA 

7/89 

$7.5  million 
$40  million 
72.58% 
$106  million 

Hospitals  and  nursing  facilities 

For  hospitals:  pro-rata  share  of  adjusted  patient  days 
(total  patient  days,  excluding  Medicaid  days,  times  the 
ratio  of  net  to  gross  patient  revenue)  ($22M);  for  NFs: 
$5  per  patient  per  day  ($18M) 

Mandated    and    optional    eligibility  expansions 
(unspecified);  and  on-going  medical  services  costs 
The  hospital  industry  is  also  required  to  certify  at  least 
$15  millon  in  care  to  persons  without  any  other  payment 
source 


Total  State  Share  (SFY  92):  $198  million 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:      20  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 


Use  of  Funds: 


TENNESSEE 

7/90 

$68  million 
$344  million 
68.57% 
$750  million 

Hospitals  and  nursing  facilities 

For  hospitals  the  tax  is  based  on  a  number  of  factors 
including  the  number  of  Medicaid  days  and  charity  care. 
For  NFs,  the  tax  is  a  licensing  fee  based  on  flat  rate  per 
bed  $309  million  will  come  from  hospitals  and  $35 
million  from  NFs. 

DSH  payments;  offset  reductions  would  have  had  to  take; 
expanding  eligibility  to  185%  of  poverty  for  pregnant 
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MMI  Survey  Results 


Summary  of  Programs  That  Tax  Medical  Providers 


Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


women  and  infants;  on-going  medical  service  costs; 
OBRA  87  costs;  minimum  wage  increases;  hospice  care 
program  expansion 

$745  million 

46  percent 


State: 

Implementation  Date: 
Amount  (SFY  91) 
Amount  (SFY  92) 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 


VERMONT 

7/91 
-0- 

$7  million 
61.97% 
$11  million 

Hospitals  and  nursing  facilities 

1.8%  of  budgeted  operating  expenses 

DSH  payments;  on-going  medical  services  costs;  and 

administrative  costs 


Total  State  Share  (SFY  92):  $58  million 

Tax  Amount  (State  Portion  Only) 

as  Percent  of  Total  State  Share:      12  percent 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 

Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


WASHINGTON 

7/91 
-0- 

$30  million 
54.21% 
$35  million 
Hospitals 

10%  of  state  share  of  Medicaid  revenue 
DSH  payments 

$426  million 

7  percent 
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MMI  Survey  Results 


Summary  of  Programs  That  Tax  Medical  Providers 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Providers  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 


Total  State  Share  (SFY  92): 
Tax  Amount  (State  Portion  Only) 
as  Percent  of  Total  State  Share: 


WISCONSIN 

7/91 
-0- 

$16  million 
59.62% 
$25  million 
Nursing  Facilities 

7%  of  state  share  of  Medicaid  revenue 

Increased  reimbursement,  specifically  inflation  factor  on 

payment  rate 

$707  million 

2  percent 


OTHER  TYPES  OF  TAX  PROGRAMS 

Note:  These  states'  figures  are  not  included  on  this  report's  summary  page. 


State: 

Implementation  Date: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Entities  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 


NEW  JERSEY 

7/91 
-0- 

$383  million 
50% 

$383  rnillion 

Third  Party  Payers 

19.7%  add-on  tax  on  hospital  bills 

The  tax  money  is  deposited  into  the  Health  Care  Trust 

Fund  and  distributed  as  disproportionate  share  payments 

mainly  for  hospital-specific  approved  uncompensated 

care.  Because  the  tax  is  a  add-on  to  the  total  hospital 

bill,  it  is  actually  a  tax  on  third  party  payers  and  not  the 

hospital.  However,  the  Administration  could  characterize 

this  type  of  tax  as  a  provider-specific  tax. 


Total  State  Share  (SFY  92):  $1,542  billion 

Tax  Amount  (State  Share  Only) 

as  Percent  of  Total  State  Share:      25  percent 
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MMI  Survey  Results  Summary  of  Programs  That  Tax  Medical  Providers 


State: 

Date  Implemented: 
Amount  (SFY  91): 
Amount  (SFY  92): 
FMAP: 

Federal  Match: 
Entities  Taxed: 
Mechanics  of  Tax: 
Use  of  Funds: 


NEW  YORK 

Unknown 
Unknown 
$300  million 
50% 

$300  million 

Third  Party  Payers 

5.5%  add-on  tax  on  hospital  bills 

Funds  paid  into  an  uncompensated  care  fund  and  the 

entire  amount  is  matched.  Funds  are  paid  out  through 

DSH  payments.  As  with  New  Jersey  above,  this  is  not  a 

provider-specific  tax  because  it  is  a  tax  on  third  party 

payers. 


Total  State  Share  (SFY  92):  $6.7  billion 

Tax  Amount  (State  Share  Only) 

as  Percent  of  Total  State  Share:      4  percent 


The  following  states  have  gross  receipts  or  excise  taxes,  which  are  taxes  on  all  businesses 
including  medical  providers: 

Hawaii 
Louisiana 
New  Mexico 
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CRS  Congressional  Research  Service  •  The  Library  of  Congress  •  Washington,  D.C.  20540 

September  25,  1991 

TO  House  Committee  on  Energy  and  Commerce 

Attention:  Andy  Schneider 

FROM        :     Mark  Merlis 

Specialist  in  Social  Legislation 
Education  and  Public  Welfare  Division 

SUBJECT  :     Impact  of  Interim  Final  Rule  on  Medicaid  State  Financial 
Participation 


In  response  to  your  request,  this  memorandum  provides  illustrations  of  the 
potential  impact  of  the  interim  final  rules  on  State  financial  participation  in 
Medicaid  published  in  the  Federal  Register  on  September  12, 1991.  The  purpose 
of  the  new  rules  and  the  issues  they  raise  will  be  the  subject  of  a  Congressional 
Research  Service  report  in  the  near  future.  The  present  memorandum  is 
confined  to  a  discussion  of  their  possible  financial  effects. 

These  rules  would  change  the  way  in  which  State  Medicaid  expenditures 
are  computed  for  the  purpose  of  determining  allowable  Federal  matching  funds, 
effective  January  1, 1992.  If  the  State  received  any  donations  or  other  voluntary 
transfers  from  medical  care  providers,  the  amount  of  the  donations  would  be 
subtracted  from  total  Medicaid  spending  before  the  Federal  share  was  calculated. 
The  rules  would  also  affect  the  treatment  of  any  "provider-specific"  taxes 
imposed  by  the  State  on  hospitals,  nursing  facilities,  or  intermediate  care 
facilities  for  the  mentally  retarded;  these  are  taxes  on  one  or  more  of  these 
provider  types  that  are  not  applied  equally  to  other  business  entities.  If  any 
Medicaid  payments  to  a  provider  subject  to  such  a  tax  were  determined  to 
constitute  repayment  of  the  tax  by  the  State,  the  amount  of  the  repayment 
would  also  be  deducted  from  State  expenditures  before  the  Federal  share  was 
calculated. 

In  an  August  1991  survey  by  the  American  Public  Welfare  Association 
(APWA),  29  States  reported  that  they  expected  to  use  voluntary  provider 
donations  or  provider-specific  taxes  to  fund  some  part  of  State  Medicaid 
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spending  during  State  1992  fiscal  years.1  Ten  States  expected  to  use  provider 
donations,  16  expected  to  use  taxes,  and  3  expected  to  use  both  donations  and 
taxes. 

Table  1  shows  the  amounts  States  estimated  would  be  available  from  these 
funding  sources.  The  projected  receipts  from  provider  taxes  have  been  adjusted 
to  reflect  only  the  amounts  attributable  to  hospitals  and  nursing  facilities.2 
States  expect  to  collect  $1.6  billion  in  donations  from  providers,  while  estimated 
revenues  from  hospital  and  nursing  facility  taxes  total  $2.9  billion. 

The  Federal  FY  1992  Medicaid  matching  rates  for  the  States  range  from  50 
percent  to  79.99  percent.  If  the  matching  rate  shown  were  in  effect  throughout 
a  State's  fiscal  year,  the  State's  projected  revenue  from  donations  and  taxes 
would  bring  (under  current  rules)  Federal  matching  funds  in  the  amount  shown 
in  the  fourth  column.  Because  Federal  matching  rates  change  each  Federal 
fiscal  year,  and  Federal  and  State  fiscal  years  may  not  coincide,  the  estimates 
may  be  slightly  off  for  some  States.3  It  should  also  be  noted  that  Federal 
matching  rates  are  different  for  program  administration  and  for  a  few  types  of 
services.  The  estimates  assume  that  all  Federal  funds  would  be  computed  at  the 
applicable  standard  Federal  rate  for  services. 

The  last  two  columns  of  the  table  provide  illustrations  of  minimum  and 
maximum  potential  reductions  in  Federal  funding  that  might  occur  under  the 
new  rules  on  treatment  of  donations  and  taxes.  Two  estimates  are  provided 
because  the  regulations  on  provider  taxes  allow  some  room  for  the  exercise  of 
judgment  by  the  Secretary.  The  minimum  estimate  assumes  that  States  lose  all 
Federal  funding  attributable  to  voluntary  contribution  programs  but  no  funding 
related  to  provider  taxes.  The  maximum  estimate  assumes  that  all  spending 
related  to  contributions  or  to  taxes  imposed  on  hospitals  and  nursing  facilities 
is  disallowed.  In  either  case,  the  lost  Federal  funding  is  equal  to  the  amount  of 
the  donations  and/or  taxes  times  the  Federal  matching  rate. 

The  estimates  assume  that  all  the  affected  State  spending  for  State  1992 
fiscal  years  occurs  after  the  rules  take  effect  on  January  1,  1992.  While  this  is 
improbable,  there  is  no  reliable  way  of  adjusting  the  State  projections  to  include 
only  spending  planned  for  after  January  1.  It  is  possible  that  some  States  might 
accelerate  their  use  of  donations  and  taxes  in  order  to  maximize  Federal  receipts 
before  the  rules  take  effect.  Others  may  develop  alternate  ways  of  avoiding 
Federal  disallowances.  For  example,  a  State  could  shift  from  use  of  a  tax  on 
hospitals  or  nursing  facilities  to  a  tax  on  other  providers  that  would  be  exempt 
from  the  new  rules.  Because  of  all  these  uncertainties,  it  should  be  emphasized 
that  the  estimated  funding  denials  shown  are  not  equivalent  to  estimates  of 
reductions  in  budgeted  Federal  Medicaid  spending. 

Please  contact  me  if  you  require  any  further  information. 


1American  Public  Welfare  Association.  Medicaid  Management  Institute. 
Voluntary  Contributions  and  Provider- Specific  Taxes:  Survey  Results. 
Washington,  1991.  Details  were  unavailable  on  two  other  States:  New  Mexico, 
which  imposes  a  gross  receipts  tax  on  county  governments,  and  Hawaii,  which 
has  a  provider  tax  that  produces  a  $1.8  million  Federal  match. 

2When  a  State's  tax  applies  both  to  hospitals  or  nursing  facilities  and  to 
other  providers,  the  tax  has  been  divided  among  the  types  of  providers  in 
proportion  to  their  shares  of  the  State's  Medicaid  spending  in  FY  1990. 

3APWA  made  similar  estimates,  applying  FY  1991  Federal  rates  to  State 
fiscal  year  1992  spending,  and  obtained  aggregate  results  very  close  to  those 
shown  in  table  1. 
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TABLE  L  Potential  Impact  of  New  Rules  on  Medicaid 
State  Financial  Participation  If  Effective 
Throughout  State  1992  Fiscal  Years 


(all  dollars  i 

n  millions) 

Hospital 

Federal  funds  denied 

and  nursing 

Federal 

Expected 

under  new  rule: 

Voluntary 

facility 

matching 

Federal 





contributions 

taxes 

rate 

match 

Minimum 

Maximum 

Alabama 

171° 

72.93 

461 

0 

125 

Arkansas 

146 

75.66 

43 

0 

10 

California 

65 

50.00 

65 

33 

33 

Florida 

85 

174 

54.69 

313 

46 

142 

Georgia 

88 

61.78 

142 

54 

54 

Illinois 

275 

50.00 

275 

0 

138 

Indiana 

88 

63.85 

155 

0 

56 

Kentucky 

181c 

72.82 

485 

0 

132 

Maine 

85 

62.40 

141 

0 

53 

Maryland 

1 

91* 

50.00 

92 

1 

46 

Massachusetts 

— 

490 

50.00 

490 

0 

245 

Michigan 

452 

55.41 

562 

250 

250 

Minnesota 

— 

52* 

54.43 

62 

0 

28 

Mississippi 

39 

14 

79.99 

211 

31 

42 

Missouri 

160 

60.84 

249 

97 

97 

Montana 

2 

71.70 

4 

0 

1 

Nevada 

- 

35* 

50.00 

35 

0 

18 

NTpw  TTfi'mTiQniTP 
iicvv  x  laiapDiui  c 

35 

50.00 

35 

0 

18 

New  Jersey 

51 

50.00 

51 

0 

25 

New  York 

292 

50.00 

292 

0 

146 

North  Carolina 

67 

66.52 

133 

45 

45 

Ohio 

400 

60.63 

616 

0 

243 

Pennsylvania 

565 

56.84 

744 

321 

321 

South  Carolina 

84 

72.66 

330 

61 

90 

Tennessee 

344 

68.41 

745 

0 

235 

Utah 

5 

75.11 

16 

4 

4 

Vermont 

7 

61.37 

11 

0 

4 

Washington 

35 

54.98 

43 

0 

19 

Wisconsin 

16 

60.38 

24 

0 

10 

Total 

1,611 

2,890 

6,823 

944 

2,629 

°Excludes  $3  million  projected  tax  revenue  related  to  prescription  drugs. 


6Hospital  and  nursing  facility-related  revenues  estimated  on  the  basis  of  their  FY  1990  share 
of  spending  for  all  services  subject  to  tax. 
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'Kentucky's  tax  applies  to  some  individual  practitioners  reimbursed  on  a  cost  basis,  as  well 
as  to  hospitals  and  nursing  facilities;  available  data  do  not  permit  an  estimate  of  the  amount 
of  the  tax  attributable  to  the  non-institutional  providers. 

^Figure  includes  revenue  from  tax  on  prepaid  health  plans  as  well  as  on  hospitals  and 
nursing  homes. 

'Excludes  $25  million  in  projected  revenue  from  providers  other  than  hospitals  or  nursing 
homes. 

'South  Carolina's  tax  is  imposed  only  on  non-Medicaid  hospital  revenues;  its  status  under 
the  new  rules  is  unclear. 

NOTE:  The  expected  Federal  match  is  the  maximum  amount  that  could  be  drawn  if  the 
State  used  the  donations  and/or  taxes  to  fund  the  State  share  of  Medicaid  spending.  The 
estimates  of  Federal  funds  potentially  denied  are  equal  to  the  Federal  matching  rate  times  the 
amount  of  donations  (minimum)  or  the  sum  of  donations  and  taxes  (maximum). 

Source:  Congressional  Research  Service  analysis  of  data  from  the  American  Public  Welfare 
Association,  Medicaid  Management  Institute. 
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Special  Analysis 


Federal  Actions  Increasing  Stress  on  State  and  Local  Governments,  1981- 1991 


Summary 


State  and  local  governments  are  currently  undergoing  substantial  fiscal  strains.  Much  of  their 
problems  can  be  attributed  to  reduced  revenues  produced  by  a  stubbornly  sluggish  economy. 
However,  a  substantial  share  may  also  be  attributed  to  changes  in  federal  government  policies. 

This  analysis  looks  at  the  impact  that  changes  in  federal  government  policies  have  had  on  state  and 
local  governments  in  the  period  1981-1991  in  two  areas.  First,  the  paper  looks  at  the  loss  of  broad- 
based  governmental  support  that  supported  the  provision  of  basic  services  in  1981.  Second,  the  paper 
evaluates  the  extent  to  which  states  have  had  to  provide  increased  own-source  revenues  for  the 
medicaid  program.  On  net,  it  is  estimated  that  the  combination  of  these  two  developments  produced  a 
net  increase  of  budgetary  strain  of  $38.7  billion  over  the  decade  (Table  1). 

After  accounting  for  inflation  and  offsetting  increases,  it  is  estimated  that  the  real  net  increase  in  stress 
over  the  decade  totals  $33.1  billion.  This  estimate  does  not  take  into  account  the  many  other  federal 
actions  that  result  in  cost-shifts  to  the  states. 

Introduction 

Since  the  1930s,  the  federal  government  has  moved  actively  to  protect  the  institutions  of  society.  This 
is  the  reason  that  $150  billion  has  been  spent  in  the  last  three  years  for  deposit  insurance,  and  that 
another  $200  billion  will  be  spent  in  fiscal  years  1992-1995. 

Over  the  past  sixty  years,  the  federal  government  has  similarly  proven  willing  to  help  state  and  local 
governments  serve  the  public  in  times  of  financial  stress.  The  Depression  left  many  cities  with  large 
unemployed  populations  and  tax  delinquencies,  and  cities  banded  together  successfully  to  lobby  the 
federal  government  for  direct  grants-in-aid.  Since  that  time,  the  federal  government  has  moved  to 
target  funds  to  help  those  governments  seen  as  experiencing  the  most  severe  stress.  The  most  recent 
example  of  such  aid  is  the  "emergency  jobs  bill"  of  1983,  which  targeted  approximately  $4  billion  in 
grants  to  state  and  local  governments  largely  on  the  basis  of  levels  of  unemployment. 

There  is  no  indication  that  the  federal  government  is  willing  to  perform  that  role  at  this  time.  To  the 
contrary,  states  are  now  faced  with  the  prospect  of  a  diminished  federal  financial  role  during  periods  of 
stress.  The  federal  government  is  simultaneously  demanding  that  states  maintain  and  expand  services 
to  the  public  while  reducing  the  availability  of  broad-based  grants-in-aid.  Massive  budgetary  problems 
caused  by  a  decade  of  fiscal  mismanagement  have  turned  the  federal  perspective  inward,  and  a 
government  that  is  clearly  willing  to  expend  $150  billion  in  1992  to  support  financial  institutions  seems 
unlikely  to  support  1  percent  of  that  amount  for  governmental  institutions. 

This  analysis  focuses  on  the  two  most  salient  grant-in-aid  events  over  the  decade  1981-1991:  the 
virtual  elimination  of  true  governmental  aid,  and  the  massive  increase  in  own-source  revenues  that 
states  have  had  to  apply  to  the  medicaid  program. 
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TABLE  I.  INCREASED  STRAIN  ON  STATE  AND  LOCAL  BUDGETS:  IMPACT  OF  SELECTED  FEDERAL  ACTIONS,  1981-1991 
(federal  fiscal  years;  dollars  in  million*) 


LOSS  OF  BROAD-BASED  GRANTS  MEDICAID  INCREASE  TOTAL  IMPACT 


STATE 

MfUilKAt 

 REAL 

W/O  JTPA 

NOMINAL 

REAL 

NOMINAL 

REAL 

ALABAMA 

355 

283 

$218 

$136 

$440 

$420 

5j 

47 

71 

45 

107 

92 

ARIZONA 

\27 

203 

160 

317 

198 

444 

358 

117 

jg7 

143 

115 

72 

232 

215 

CALIFORNIA 

1,288 

2,061 

1,766 

2,578 

1,611 

3,866 

3,377 

COLORADO 

115 

184 

139 

264 

165 

379 

304 

POWMTC  "TlfTrT* 

wunrtCA.  ncui 

139 

222 

207 

587 

367 

726 

574 

DELAWARE 

40 

64 

58 

67 

42 

107 

99 

nicT  fie  phi 

56 

90 

80 

157 

98 

213 

178 

FLORIDA 

405 

648 

527 

1,344 

840 

1,749 

1.367 

239 

382 

314 

596 

372 

835 

687 

47 

75 

69 

66 

41 

113 

1 10 

IDAHO1 

47 

75 

62 

40 

25 

87 

87 

ILLINOIS 

594 

950 

802 

627 

392 

1,221 

1,194 

304 

486 

441 

483 

302 

787 

743 

122 

195 

172 

175 

109 

297 

281 

KANSAS 

85 

136 

122 

178 

111 

263 

233 

KENTUCKY 

199 

318 

256 

289 

181 

488 

436 

LOUISIANA 

239 

382 

268 

420 

263 

659 

531 

MAINE 

71 

114 

105 

167 

104 

238 

210 

MARYLAND 

234 

374 

344 

520 

325 

754 

669 

MASSACHUSETTS 

315 

504 

471 

1,640 

1,025 

1,955 

1,497 

MICHIGAN 

652 

1,043 

894 

896 

560 

1,548 

1,454 

MINNESOTA 

190 

304 

275 

527 

330 

717 

604 

MISSISSIPPI 

142 

227 

168 

111 

69 

253 

238 

MISSOURI 

221 

354 

295 

505 

316 

726 

611 

MONTANA 

40 

64 

52 

34 

21 

74 

74 

NEBRASKA 

60 

96 

87 

100 

62 

160 

150 

NEVADA 

30 

48 

39 

65 

41 

95 

79 

NEW  HAMPSHIRE 

30 

48 

41 

163 

102 

193 

143 

NEW  JERSEY 

432 

691 

643 

1,188 

743 

1,620 

1,386 

NEW  MEXICO 

73 

117 

91 

71 

45 

144 

136 

NEW  YORK 

1,220 

1,952 

1,787 

5,184 

3,240 

6,404 

5,027 

NORTH  CAROLINA 

259 

414 

377 

550 

344 

809 

720 

NORTH  DAKOTA 

25 

40 

33 

46 

29 

71 

62 

OHIO 

531 

850 

733 

1,055 

659 

1,586 

1,393 

OKLAHOMA 

no 

178 

136 

138 

86 

248 

222 

OREGON 

149 

238 

208 

189 

118 

338 

326 

PENNSYLVANIA 

692 

1,107 

1,009 

1,309 

818 

2,001 

1,827 

RHODE  ISLAND 

5« 

93 

86 

204 

127 

262 

213 

SOUTH  CAROLINA 

144 

230 

203 

272 

170 

416 

373 

SOUTH  DAKOTA 

30 

a 

40 

34 

21 

64 

62 

TENNESSEE 

229 

366 

307 

487 

304 

716 

611 

TEXAS 

511 

829 

576 

1,044 

653 

1,562 

1,228 

UTAH 

57 

91 

78 

61 

38 

118 

117 

VERMONT 

27 

43 

37 

58 

36 

85 

73 

VIRGINIA 

224 

358 

317 

464 

290 

688 

607 

WASHINGTON 

217 

347 

291 

494 

309 

711 

600 

WEST  VIRGINIA 

122 

195 

158 

99 

62 

221 

220 

WISCONSIN 

228 

365 

324 

369 

231 

597 

555 

WYOMING 

17 

27 

20 

25 

16 

42 

36 

PUERTO  RICO 

22S 

360 

235 

32 

20 

257 

255 

TERRITORIES 

17 

27 

20 

11 

7 

28 

27 

U.S. 

12,011 

$19,216 

$16,400 

$26,704 

$16,690 

$38,714 

$33,090 

Note:  For  purposes  of  this  Sh 

a  i  —  ■bsriif ,  local  | 

Kblic  worki.  tad  CETA. 

uses  JTPA  offiet. 

Copyright  (e)  1991 .  Federal  Fundi  Iafbnnatioa  far  Stakes  -  FFIS.  All  rights  reserved. 


/ 


46 


Analysis 

Broad-based  Grants.  In  the  period  1979-1981,  a  variety  of  federal  programs  provided  broad-based 
support  to  state  and  local  governments.  Some  programs  were  specifically  designed  for  this  purpose, 
including  general  revenue  sharing  and  anti-recession  fiscal  assistance  (ARFA).  Others  performed  this 
function  as  a  secondary  effect  of  their  primary  function.  Thus,  the  local  public  works  program  of  the 
Economic  Development  Administration  was  designed  to  stimulate  a  sluggish  economy,  as  was  the 
CETA  countercyclical  public  service  employment  program.  Both  were  instrumental  in  supporting  the 
basic  purposes  of  government,  however,  permitting  recipient  governments  to  provide  services  to  the 
public  in  difficult  periods.  Other  CETA  programs,  designed  to  provide  training  and  employment  to 
the  poor,  also  served  to  help  support  the  functions  of  state  and  local  government. 

As  shown  in  Table  2,  these  programs  provided  $17.5  billion  in  1979,  $15.2  billion  in  1980,  and  $12.0 
billion  in  1981.  All  of  these  programs  have  been  terminated,  and  states  and  cities  have  been  forced  to 
make  up  the  losses  from  own-source  revenues. 

Medicaid.  A  second  source  of  budgetary  strain  has  come  from  the  dramatic  growth  of  the  medicaid 
program.  States  provide  43  percent  of  medicaid  funds  from  own-source  revenues.  As  shown  in  Table 
3,  state  1979  own-source  spending  for  medicaid  was  only  $9.7  billion,  by  1981  this  had  grown  to 
$13.3  billion.  In  1991,  state  own-source  spending  is  estimated  to  total  $40  billion,  an  increase  of 
$26.7  billion  (200  percent)  over  ten  years. 

Adjustments.  Two  adjustments  have  been  made  to  make  the  data  fully  compatible.  First,  the  federal 
government  replaced  CETA  with  the  Job  Partnership  Training  Act  (JTPA),  and  a  true  accounting 
should  offset  the  CETA  loss  with  current  JTPA  spending.  Second,  the  cost  of  state  and  local 
purchases  has  increased  almost  60  percent  during  the  1980s.  Measuring  the  real  strain  on  state  and 
local  budgets  requires  inflating  the  broad-based  grants  while  deflating  the  medicaid  cost  increases. 
These  adjustments  increase  the  net  impact  of  the  grants  loss  to  $16.4  billion  while  reducing  the 
medicaid  impact  to  $16.6  billion,  for  a  net  real  loss  of  $33.1  billion. 

Other  impacts.  These  are  of  course  not  the  only  federal  actions  that  increase  state  and  local  costs. 
Examples  of  other  include  "maintenance  of  effort"  provisions  that  require  states  to  maintain  their 
spending  while  the  federal  government  cuts  its  contributions,  reduced  federal  matching  rates,  offsets  in 
shared  revenues  to  pay  federal  administrative  costs,  late  payment  of  reimbursements  for  foster  care, 
set-asides  in  programs  mandating  that  states  address  federal  priorities  in  lieu  of  more  pressing  needs, 
mandates  that  cost  the  federal  government  nothing  while  diverting  state  resources,  etc. 

Conclusion 

Over  the  past  decade,  the  federal  government  has  increasingly  tended  to  view  states  as  sources  of 
financial  resources  to  achieve  federal  objectives.  The  current  reauthorization  of  the  federal-aid 
highways  programs  is  an  example  of  efforts  to  decrease  federal  financial  contributions  to  jointly 
financed  programs.  States  are  not  longer  seen  as  partners  with  shared  objectives,  but  rather  as 
adversaries  who  are  draining  the  federal  fisc,  and  from  whom  additional  resources  should  be 
demanded.  The  federal  government,  faced  with  probably  the  worst  crisis  in  state  and  local  finance 
since  the  Depression,  has  chosen  to  not  even  investigate  the  problems,  much  less  propose  solutions. 
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TABLE  3.  STATE-OWN  SOURCE  SPENDING  FOR  MEDICAID,  SELECTED  YEARS 
(federal  fiscal  years;  dollar*  in  millions) 


INCREASE      %  INCREASE 


STATE 

1990 

1991 

1981-91 

1991/81 

ALABAMA 

$223 

$218 

248.36% 

id 

10 

75 

<n 

71 

322.23% 

ARIZONA 

2«a 

317 

N/A 

o< 

115 

144.40% 

04«i 

•  * 

an 

„? 

J™ 

2,578 

132.52% 

1  8 

252.36% 

107 

616 

781 

«7 

2\a  7»* 

89 

241 

157 

87  n* 
di  Is* 

FLORIDA 

176 

220 

177 

563 

UCUKU1A 

166 

788 

596 

100  a<* 
309.85% 

7l 

to 

'47 

123 

66 

116.06% 

idaho*1 

'So*:* 

n  f  rMoTC 
II  JJWAJSg 

639 

764 

267 

300 

S77 

100 

S87 

481 

7  7  17* 

106 

700 

l4fi*  47* 

KANSAS 

107 

284 

178 

230  92% 

T  OTTTCTANA 

107 

ITS 

143 

563 

470 

293  94% 

219 

1(57 

IVIAIV  X  LATIU 

17- 

248 

626 

769 

700  48* 

475 

572 

1  565 

640 

286  83* 

MICHIGAN 

569 

604 

1  707 

1  604 

896 

' 

rain  n  Bovi  i  A 

271 

MISSISSIPPI 

49 

55 

61 

172 

111 

181  77% 

MISSOURI 

97 

124 

157 

402 

663 

505 

MONTANA 
ravn  i  Arirt 

56 

104  10* 

MP DD ACV A 

47 

40 

<7 

156 

100 

18 

33 

08 

196  84% 

new  ny\raronuvxi 

30 

34 

198 

163 

473  38% 

NEW  JERSEY 

354 

375 

432 

224 

620 

1  188 

275.36% 

mew  WETYirTi 
new  mcAn-u 

10 

102 

7j 

NPW  VOD  V 

nnw  ii  uww 

884 

2  260 

5  184 

195  90% 

NDPTU  PADril  TXT  A 

148 

170 

508 

720 

550 

322.97% 

NADTH  I~i  A  VOX  A 

65 

319 

384 

488 

1  355 

543 

1  055 

71fi  20* 

OITT  AUOV4A 

108 

281 

97  04% 

80 

225 

284 

189 

197  0S* 

PENNSYLVANIA 

532 

580 

698 

1  363 

2  007 

1  309 

187  53% 

RHODE  ISLAND 

60 

67 

80 

204 

283 

204 

255.35% 

SOUTH  CAROLINA 

59 

81 

92 

245 

364 

272 

296.47% 

SOUTH  DAKOTA 

19 

19 

23 

50 

57 

34 

147.82% 

TENNESSEE 

106 

122 

138 

438 

625 

487 

352.27% 

TEXAS 

390 

433 

530 

1,160 

1,574 

1,044 

197.08% 

UTAH 

25 

25 

32 

76 

93 

61 

192.58% 

VERMONT 

18 

20 

24 

64 

83 

58 

240.33% 

VIRGINIA 

135 

163 

198 

543 

662 

464 

234.94% 

WASHINGTON 

153 

191 

219 

592 

713 

494 

226.26% 

WEST  VIRGINIA 

31 

38 

46 

102 

145 

99 

217.38% 

WISCONSIN 

267 

312 

358 

620 

726 

369 

103.17% 

WYOMING 

6 

8 

9 

24 

34 

25 

282.20% 

PUERTO  RICO 

35 

45 

47 

66 

79 

32 

68.42% 

TERRITORIES 

2.11 

2.209 

2.987 

8.966 

14 

11 

374.86% 

U.S. 

$9,702 

$11,234 

$13,290 

$31,328 

$39,995 

$26,704 

198.55% 

NOTE:  Arizona  has  only  recently  begun  a  medicaid  program.  For  compatibility  purposes,  Arizona's  1991  medicaid  spending  has  been  subtracted 
from  total  spending  for  claculating  percent  growth. 

Copyright  (c)  1991.  Federal  Funds  Information  for  States  -  FFIS.  All  rights  reserved. 
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The  recently  proposed  medicaid  rules  limiting  voluntary  contributions  and  provider-specific  taxes  are 
an  excellent  example  of  the  federal  perspective.  The  rules  would  severely  limit  the  ability  of  about  30 
states  to  finance  medicaid.  The  Health  Care  Financing  Administration  (HCFA)  explicitly  recognizes 
the  fact  that  the  rule  would  result  in  substantial  service  cutbacks  in  economic  hard  times,  but  is 
seemingly  oblivious  to  the  unmet  need.  Incredibly,  HCFA  simultaneously  stresses  its  support  for 
"states'  efforts  to  expand  and  improve  their  programs"  as  if  there  were  an  unlimited  supply  of 
resources  to  make  up  the  difference. 

State  and  local  financial  difficulties  are  causing  cutbacks  in  all  types  of  public  services.  The  federal 
government  needs  to  acknowledge  the  importance  of  such  services,  and  to  help  to  guarantee  them  in 
hard  times.  As  guarantor  of  our  nation's  well-being,  state  and  local  governments  are  as  important  as 
financial  institutions,  and  deserve  federal  support. 
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Mr.  Waxman.  And  without  objection,  those  items  will  be  in  the 
record. 

I  would  like  to  ask  unanimous  consent  that  all  members  of  the 
subcommittee  have  an  opportunity  to  insert  an  opening  statement 
at  this  point  and  specifically  to  insert  a  statement  by  the  Honora- 
ble John  Bryant,  and  the  Honorable  Sonny  Callahan,  and  the  Hon- 
orable Mary  Rose  Oakar. 

[The  statements  follow:] 

Prepared  Statement  of  Hon.  John  Bryant 

Mr.  Chairman  and  fellow  members  of  the  subcommittee,  I  wish  to  express  my 
strong  opposition  to  the  Health  Care  Financing  Administration's  interpretation  of 
OBRA  1990  with  regard  to  state  use  of  provider-specific  taxes  to  capture  local  indi- 
gent care  spending  for  the  purpose  of  obtaining  federal  matching  dollars  in  Medic- 
aid. 

In  Texas,  three  million  people  have  no  health  insurance  and  another  three  mil- 
lion are  medically  indigent.  Texas  leads  the  nation  in  the  provision  of  uncompensat- 
ed care,  at  more  than  $2  billion  a  year. 

What  has  Texas  done  to  serve  the  indigent  population?  First,  of  course,  our  public 
and  charity  hospitals  finance  indigent  care  at  the  point  of  service,  by  offering  free 
care — or  writing  off  bad  debt — in  the  amount  of  more  than  $2  billion  a  year  a  sum 
that  has  more  than  doubled  since  the  middle  1980's. 

Moreover,  between  1985  and  1990,  state  expenditures  in  the  Medicaid  program, 
nearly  doubled.  It  will  double  again  by  1993  to  almost  $4  billion  each  year.  Almost 
all  of  this  growth  is  attributable  to  Federal  mandates,  a  spike  in  the  poverty  popula- 
tion, and  implementation  of  some  optional  Medicaid  services  and  coverages  for  preg- 
nant women  and  children.  Like  any  state,  Texas  suffers  from  health  care  cost  infla- 
tion. But  our  overall  hospital  costs  are  lower  than  the  national  average,  and  rising 
slower.  Texas  hospitals  are  paid  only  71  percent  of  costs  under  Medicaid,  and  the 
growth  of  Medicaid  payments  is  strictly  contained  by  a  payment  system  tied  to  Di- 
agnosis-Related Groups. 

Once  and  ill-planned,  financially  starved  stepchild  of  state  government,  Texas 
Medicaid  is  rapidly  becoming  the  second  most  critical  duty  of  the  legislature.  Only 
public  and  higher  education  combine  for  a  larger  share  of  the  state  budget.  Some 
critics  have  maintained  that  Medicaid  costs  in  Texas  (and  in  other  states)  are  ca- 
reening out  of  control,  when  in  fact  the  costs  per  unit  of  patient  service  are  strictly 
controlled.  What  has  changed  in  Medicaid,  and  what  has  caused  it  to  absorb  so 
much  public  spending  in  the  state  of  Texas,  is  a  combination  of  new  client  popula- 
tions and  the  erosion  of  the  marketplace  for  health  insurance  provided  to  low- 
income  families. 

To  a  considerable  extent,  state  Medicaid  programs  are  having  to  pinch-hit  in  the 
absence  of  national  health  reform  and  a  strategy  for  universal  coverage  and  cost- 
containment.  To  the  providers,  to  the  state  administrators,  and  to  the  legislatures, 
the  sharp,  sudden  growth  of  Medicaid  seems  not  only  predictable  but  in  fact  essen- 
tial for  the  care  of  the  poor. 

Did  Texas  finance  this  growth  by  raiding  the  Federal  Treasury?  Absolutely  not. 
Until  fiscal  year  1990,  Texas  had  no  provider  tax  and  minimal  transfers  between 
governmental  agencies.  As  late  as  fiscal  year  1990  our  total  local  funds  program, 
plus  federal  match,  was  less  than  $35  million  dollars — a  tiny  percentage  of  what 
was  then  a  $1.7  billion  Medicaid  system.  The  record  is  clear:  over  the  last  five  years, 
Texas  expanded  Medicaid,  as  Congress  directed.  We  financed  those  expansions 
almost  exclusively  with  state  revenue  and  state  revenue  only. 

But  the  growth  curve  of  Medicaid  spending  has  swiftly  outpaced  growth  in  state 
revenues,  despite  implementation  of  the  four  largest  tax  increase  in  state  history 
during  the  years  between  1983  and  1991.  In  order  to  continue  service  to  low-income 
clients,  Texas  has  finally  turned  to  local  indigent  care  spending  as  a  source  of  state 
share  for  the  Medicaid  program.  Counties  and  public  hospitals  have  long  been  the 
principal  providers  of  indigent  care  in  Texas,  and  for  the  first  25  years  of  Medicaid 
the  great  majority  of  their  eligible  spending  has  gone  unmatched  by  Federal  Finan- 
cial Participation.  We  paid  this  enormous  price  in  foregone  Federal  payments  be- 
cause Texas  traditionally  devolves  significant  power  and  responsibilities  to  its  coun- 
ties, in  the  belief  that  local  government  is  more  sensitive  to  local  needs. 

Now,  however,  Texas  and  its  counties  can  no  longer  postpone  some  form  of  con- 
solidation for  our  indigent  care  spending.  To  do  so  would  be  to  threaten  indigent 
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care  hospitals  with  financial  failure,  and  to  exclude  low-income  families  from  the 
acute-care  network.  So,  like  other  states,  and  strictly  in  compliance  with  congres- 
sional intent,  Texas  has  taken  steps  to  capture  local  indigent  care  funds,  and  to  uti- 
lize the  provisions  of  OBRA  1990  to  generate  federal  matching  dollars  for  Medicaid. 
Two  of  our  local  funds  programs  are  already  in  effect,  and  a  third  is  in  the  State 
Plan  Amendment  stage.  The  two  operational  programs  have  already  become  a  criti- 
cal factor  in  the  survival  of  indigent  care,  but  their  future  is  threatened  by  the  con- 
fusion and  uncertainty  surrounding  HCFA's  September  12  Interim  Rule.  Simply 
put,  we  feel  that  our  existing  programs  are  in  compliance  with  statute  and  Congres- 
sional intent.  We  feel  that  our  third  program  should  earn  approval  under  the  plan 
amendment  process.  But,  now  that  we  have  taken  steps  to  implement  Washington 
policies,  it  looks  like  the  Administration  is  attempting  to  change  the  rules. 

Regrettably,  this  is  no  game:  the  health  of  six  million  Texans  is  at  stake. 

Mr.  Chairman,  the  states  and  the  hospitals  need  a  bright  line.  We  thought  OBRA 
1990  was  clear  and  fair,  and  Texas  played  by  the  rules  to  preserve  indigent  care. 
But  the  September  12  rule  clouds  issues  that  could  be  far  more  simply  and  clearly 
managed.  At  this  moment,  every  state  and  every  hospital  is  at  risk  and  subject  to  a 
case-by-case  inquisition.  That  is  no  way  to  run  the  Medicaid  program.  If  the  states 
tax  in  local  jurisdictions,  without  churning  Medicaid,  Uncle  Sam  should  pay  his 
share. 


Prepared  Statement  of  Hon.  Sonny  Callahan 

Mr.  Chairman,  I  want  to  begin  by  thanking  you  for  holding  this  important  hear- 
ing. In  calling  us  together,  I  believe  you  have  underscored  the  gravity  of  this  situa- 
tion, and  I  hope  we  will  be  able  to  convey  to  HCFA  and  the  Administration  that  the 
Members  on  this  Committee  are  serious  in  our  concern  about  the  consequences  their 
actions  could  have  on  the  elderly  and  poor  in  our  respective  states. 

I  don't  think  it  will  surprise  anyone  when  I  say  I  am  strongly  opposed  to  HCFA's 
proposed  interim  final  rule  to  restrict  a  state's  right  to  legislate  taxes  to  meet  its 
obligation  under  the  Federal/State  Medicaid  program.  When  word  was  first  leaked 
that  OMB  was  planning  to  force  HCFA  to  issue  these  regulations,  I  contacted  Gover- 
nor Sununu  in  July  to  let  him  know  of  my  strong  objections  to  Budget  Director  Dar- 
man's  actions.  I  was  assured  at  that  time  that  any  proposal  would  not  adversely 
impact  states'  Medicaid  programs.  Then  we  saw  this  proposed  interim  final  rule. 
Again,  I  contacted  the  President's  Chief  of  Staff  who  told  me  something  could  be 
worked  out. 

Mr.  Chairman,  I  don't  think  we  could  or  should  have  to  "work  something  out."  I 
believe  HCFA  should  withdraw  these  regulations — they  are  unconstitutional,  clearly 
against  Congress's  intent  and  will  severely  impact  the  27  million  Americans  cur- 
rently served  by  Medicaid,  half  of  whom  are  children. 

One  of  the  most  important  issues  that  seems  to  have  been  overlooked  in  this 
debate  is  the  constitutionality  of  HCFA's  proposed  rulemaking.  States  have  the  con- 
stitutional authority  to  determine  state  taxing  policy.  It  is  unquestionably  and  unde- 
niably a  state's  right  to  levy  user  taxes.  Aren't  gasoline  taxes  used  for  the  mainte- 
nance and  construction  of  state  highways?  What  is  the  difference  between  state  pro- 
vider taxes  levied  for  the  health  care  of  its  poor  and  elderly?  I  do  not  believe  the 
Federal  government  should  mandate  what  states  can  and  cannot  do  to  serve  their 
most  vulnerable  citizens. 

Secondly,  Mr.  Chairman,  just  last  year  this  body  included  a  provision  in  the  Om- 
nibus Budget  Reconciliation  Act  which  prohibited  HCFA  from  denying  Federal 
matching  payments  to  states  for  Medicaid  spending  financed  by  provider  specific 
taxes.  I  ask  then,  where  does  HCFA  get  its  authority  to  promulgate  this  regulation? 
This  was  certainly  not  Congress'  intent. 

Of  course,  I  am  particularly  concerned  today  about  the  devastating  impact  this 
rule  could  have  on  Alabama's  Medicaid  program.  Currently,  Alabama  like  many 
other  states,  uses  revenues  from  certain  taxes  levied  on  health  care  providers  to 
help  finance  a  part  of  its  Medicaid  program.  By  utilizing  these  "provider  specific 
taxes,"  Alabama  has  made  great  strides  in  improving  health  care  for  our  most  vul- 
nerable citizens — pregnant  women,  children  and  the  elderly.  In  fact,  because  of  ex- 
panded and  enhanced  maternal  and  child  health  care  programs,  Alabama's  infant 
mortality  rate  has  in  one  year  declined  from  12.1  deaths  per  thousand  births  to  10.9. 

If  HCFA's  rule  goes  into  effect  and  provider  specific  taxes  are  prohibited,  Ala- 
bama will  be  required  to  cut  its  $1.6  billion  Medicaid  budget  by  $795  million— a  49 
percent  reduction.  With  almost  half  of  its  budget  eliminated,  the  state  would  have 
to  consider  whether  or  not  it  is  able  to  afford  a  Medicaid  program  at  all.  Certainly 
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many  of  Alabama's  elderly  citizens  would  lose  their  eligibility  for  nursing  home 
care.  The  state  would  be  forced  to  reduce  access  to  physician  care  and  pharmaceuti- 
cals— the  very  preventative  programs  we  should  be  expanding.  And  hospitals  would 
lose  the  funds  that  have  enabled  them  to  continue  to  provide  care  not  only  to  Medic- 
aid recipients  but  those  patients  who  have  no  ability  to  pay. 

In  summary,  if  this  proposal  goes  forward  the  only  people  who  will  be  hurt  are 
those  most  in  need  because  we  are  taking  away  the  only  health  care  services  avail- 
able to  them.  With  some  33  million  uninsured  Americans  already,  I  ask  the  Admin- 
istration is  this  the  direction  we  want  to  take? 


Prepared  Statement  of  Hon.  Mary  Rose  Oakar 

Chairman  Waxman,  I  would  like  to  thank  you  for  your  swift  action  in  calling  this 
hearing  today.  Your  unfailing  leadership  on  issues  related  to  the  care  of  the  medi- 
cally indigent  of  our  nation  is  to  be  highly  commended.  I  also  thank  you  and  all  the 
Members  of  this  distinguished  subcommittee  for  allowing  me  the  opportunity  to 
submit  my  statement. 

I  was  extremely  disappointed  to  learn  that  interim  final  regulations  issued  by  the 
Health  Care  Financing  Administration  and  published  in  the  Federal  Register  on 
September  12,  1991,  pose  a  major  threat  to  a  legitimate  source  of  revenue  for  state 
Medicaid  programs  across  the  nation.  While  I  recognize  the  potential  for  growing 
abuses  under  current  regulations  and  the  need  for  reasonable  modifications,  these 
regulations  go  well  beyond  what  is  required  to  address  such  abuses.  The  pending 
HCFA  regulations  would  virtually  eliminate  the  states'  ability  to  use  provider-based 
taxes,  voluntary  donations,  or  intergovernmental  transfers  to  qualify  for  additional 
federal  Medicaid  funds.  It  seems  to  me  that  the  rationale  behind  these  regulations  is 
driven  solely  by  OMB  budget  considerations  in  a  back  door  effort  to  cut  precious 
Medicaid  dollars  to  states.  This  comes  at  a  time  when  rampant  health  care  inflation 
has  further  diminished  access  to  care  by  the  growing  numbers  of  medically  indigent 
Americans. 

The  State  of  Ohio's  Care  Assurance  Program  currently  raises  approximately  $50 
million  in  hospital  assessments  which  is  used  to  draw  down  about  $70  million  annu- 
ally in  federal  matching  funds.  This  program  was  implemented  in  1988  to  comply 
with  the  federal  mandate  to  implement  a  Medicaid  disproportionate  share  program. 
OBRA  90  specifically  allows  programs  like  Ohio's  care  Assurance  program  to  contin- 
ue taxing  programs  and  receiving  federal  funds.  The  agreement  during  OBRA  90 
negotiations,  as  I  understand  it  Mr.  Chairman,  was  to  allow  for  provider  tax  pro- 
grams to  continue  so  long  as  the  cost  of  the  tax  is  not  included  in  the  provider's 
Medicaid  cost  report.  Ohio  has  always  complied  fully  with  this  requirement.  As  you 
recall,  I  voiced  these  same  concerns  last  year,  and  we  thought  this  had  been  re- 
solved. The  proposed  regulations  also  bring  into  question  the  legality  of  Ohio's  25 
year  tradition  of  intergovernmental /interagency  transfers.  Under  these  transfer  ar- 
rangements, countless  public  agencies  which  are  also  health  care  providers  certify 
as  Medicaid  expenditures  those  publicly  appropriated  expenditures  made  on  behalf 
of  recipients.  These  regulations  pose  a  direct  threat  to  countless  agencies  in  Ohio 
serving  seniors,  women  and  children  below  or  near  poverty. 

Mr.  Chairman,  it  was  a  privilege  serving  with  you  and  others  on  the  Pepper  Com- 
mission. I  know  from  that  experience,  and  from  your  leadership  on  this  Subcommit-  I 
tee,  we  both  share  the  view  that  as  a  nation  we  have  a  responsibility  to  guarantee 
every  American  access  to  a  decent  standard  of  health  care.  Currently,  1.2  million 
Ohioans  are  uninsured.  In  1990,  Ohio  hospitals  provided  approximately  $500  million 
in  uncompensated  care — that  will  grow  to  $600  million  this  year.  Last  year,  two  hos- 
pitals  in  Ohio  closed  their  doors — one  was  in  my  District.  Any  further  restrictions 
on  the  states'  ability  to  raise  federal  Medicaid  funds  will  only  serve  to  further  exac- 
erbate our  nation's  growing  health  care  crisis. 

I  am  now  working  with  my  Ohio  delegation  and  the  Governor  of  Ohio  to  urge  that  1 
HCFA  rescind  these  interim  regulations  and  revise  them  to  conform  to  the  intent  of 
the  Congress.  At  present,  many  states  are  uncertain  where  their  current  budgets 
will  stand — they  deserve  further  clarification.  If  these  regulations  are  not  rescinded, 
I  am  prepared  to  support  whatever  legislative  action  is  appropriate  to  restore  this 
vital  funding  to  the  State  of  Ohio. 

Again,  I  thank  you,  Chairman  Waxman  and  Members  of  the  Committee  for  call- 
ing this  hearing  and  for  allowing  me  to  submit  my  remarks.  Mr.  Chairman,  I  appre 
ciate  your  efforts,  and  I  look  forward  to  our  continued  cooperation  to  resolve  this 
serious  problem. 
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Mr.  Waxman.  Our  first  panel  consists  of  four  members  of  Con- 
gress. 

Two  are  colleagues  on  the  full  Energy  and  Commerce  Committee: 
Representative  Jim  Cooper  from  Tennessee,  and  Representative 
Claude  Harris  from  Alabama. 

Joining  his  colleagues  will  be  Hon.  Ben  Erdreich  of  Alabama.  Fi- 
nally, Hon.  Carroll  Hubbard  of  Kentucky. 

We  are  pleased  to  welcome  our  colleagues  to  this  hearing  today. 

Your  prepared  statements  will  be  in  the  record  in  full.  We  would 
like  to  ask  if  you  would  try  to  limit  the  oral  presentation. 

Mr.  Cooper. 

STATEMENT  OF  HON.  JIM  COOPER  (TENNESSEE);  HON.  CLAUDE 
HARRIS  (ALABAMA);  HON.  BEN  ERDREICH  (ALABAMA);  AND 
HON.  CAROL  HUBBARD  (KENTUCKY)  ALL  REPRESENTATIVES 
IN  CONGRESS 

Mr.  Cooper.  Thank  you  very  much,  Mr.  Chairman. 

As  a  conservative  Democrat,  who  is  often  in  support  of  this  ad- 
ministration, I  can  tell  you  I  was  shocked  and  appalled  that  an  ad- 
ministration who  was  supposed  to  be  kinder  and  gentler  has 
launched  this  sneak  upon  the  States.  It  will  not  only  hurt  Federal- 
State  relations,  but  also  some  of  our  most  important  health  care 
facilities. 

And  much  more  importantly  it  will  hurt  the  poor,  the  under- 
served,  the  needy — those  who  are  the  least  able  to  help  themselves. 

Mr.  Chairman,  colleagues  on  the  committee,  you  stated  the  case 
extremely  well  and  accurately,  so  I  will  not  repeat  that.  I  can  just 
say  that  in  addition  to  the  hardship  visited  on  States  like  Oklaho- 
ma, Pennsylvania,  Georgia  and  others,  Tennessee  will  also  be  se- 
verely affected. 

We  will  be  forced  to  absorb  Medicaid  cuts  on  the  order  of  $700 
million,  and  to  raise  again  taxes  to  a  very,  very  high  degree. 

It  is  my  understanding  that  some  34  States  are  in  similar  situa- 
tions. We  now  know  the  presidential  statement  to  have  no  new 
taxes  does  not  mean  what  the  President  apparently  wanted  it  to 
mean. 

The  President's  effort  in  this  case  will  force  new  State  taxes  all 
over  America.  This  is  not  an  effort  at  cost  control,  this  is  just  an 
effort — a  shell  game — to  shift  costs  to  the  States. 

As  you  pointed  out,  Mr.  Chairman,  there  was  a  very  clear — crys- 
tal clear — bipartisan  intent  in  the  legislation  that  we  passed  with 
your  great  help  and  assistance  last  year  in  OBRA  1990.  Our  intent, 
simply  stated,  was  to  allow  States  to  continue  to  use  provider-based 
taxes  to  finance  a  portion  of  their  Medicaid  costs,  period. 

I  was  the  original  author  of  the  legislation  which  was  included  in 
OBRA  1990,  H.R.  4181,  and  I  feel  completely  confident  that  HCFA 
is  dead  wrong  in  this  matter. 

I  would  just  like  to  ask  HCFA  and  apparently  the  guiding  hand 
in  this  matter,  Office  of  Management  and  Budget,  to  reconsider 
their  action,  to  rework  their  regulations  and  to  make  sure  the 
States  do  not  have  to  face  the  hardship  that  they  have  planned  on 
visiting  on  the  States. 
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Finally,  Mr.  Chairman,  I  would  like  to  insert  for  the  record  an 
opinion  we  had  done  by  the  Congressional  Research  Service  on  the 
effect  of  OBRA  1990,  it  is  an  opinion  memo  dated  February  4,  1991, 
which  states  very  clearly  that  OBRA  1990  clearly  permits  State 
Medicaid  taxes  which  are  not  of  general  applicability  but  which  are 
provider  specific. 

The  opinion  further  notes  considerable  discretion  is  thus  left  to 
the  States  to  implement  this  section  so  as  to  reflect  the  unique  re- 
quirements of  each  State. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  and  attachment  of  Mr.  Cooper  follow:] 

Prepared  Statement  of  Hon.  Jim  Cooper 

Mr.  Chairman,  I  would  like  to  thank  you  for  holding  this  timely  hearing  on  what 
is  one  of  the  most  important  and  most  contentious  issues  in  health  care  that  we  will 
face  this  year. 

At  issue,  as  you  all  know,  are  the  Medicaid  regulations  recently  issued  by  the 
Health  Care  Financing  Administration — regulations  which  unfairly  deny  the  flexi- 
bility that  states  have  traditionally  had  to  finance  their  Medicaid  programs. 

It  seems  that  the  Bush  Administration  is  confusing  cost-shifting  with  cost-control. 

Instead  of  working  with  the  Congress  on  a  solution  to  control  overall  health  care 
costs,  the  Bush  Administration  is  content  to  pass  the  burden  onto  the  states.  Is  that 
their  idea  of  health  care  reform? 

In  my  own  state  of  Tennessee,  the  Administration's  policy  will  probably  force 
both  a  cut  in  Medicaid  services  and  an  increase  in  taxes.  And  we're  not  alone.  As 
many  as  34  states  may  be  hurt  by  this  regulation. 

That  is  convenient  for  the  President  and  his  advisors  at  OMB;  it  will  allow  them 
to  pretend  they  support  health  care  for  the  poor  and  elderly  at  the  same  time  they 
are  forcing  cuts  in  services,  and  it  will  allow  the  President  to  maintain  the  image 
that  he  is  all  for  "no  new  taxes"  at  the  same  time  his  policy  is  forcing  new  state 
taxes. 

The  disturbing  irony  is  that  there  really  should  be  no  contention  here.  Congress 
made  its  bipartisan  intent  crystal  clear  in  legislation  we  passed  last  year  as  part  of 
the  Omnibus  Reconciliation  Act  of  1990.  Simply  stated,  our  intent  was  to  allow 
states  to  continue  to  use  provider-based  taxes  to  finance  a  portion  of  their  Medicaid 
costs.  Period. 

HCFA  has  claimed  that  Congressional  intent  was  otherwise.  Well,  as  the  original 
author  of  the  legislation  which  was  included  in  OBRA  90,  I  for  one  can  tell  you  that 
HCFA  is  dead  wrong.  And  I  feel  confident,  that  you,  Mr.  Chairman,  as  a  strong  sup- 
porter of  last  year's  legislation,  would  agree. 

Apparently,  the  Administration  is  content  to  fight  this  out  in  court.  But  when  a 
Federal  agency  has  the  power  to  overrule  the  laws  to  suit  their  purposes,  that's  not 
just  bad  policy — that's  illegal. 

I'm  not  an  expert  in  the  legal  issues  of  health  financing,  but  with  your  permis- 
sion, I'd  like  to  enter  into  the  record  an  opinion  prepared  by  attorneys  at  the  Con- 
gressional Research  Service  which  suggests  that  HCFA  lacks  the  authority  to  issue 
these  regulations. 

Very  briefly,  the  opinion  states  that  the  law  we  passed  last  year  "...  clearly  per- 
mits state  Medicaid  taxes  which  are  not  of  'general  applicability'  but  which  are  pro- 
vider specific."  The  opinion  further  notes,  "Considerable  discretion  is  thus  left  to 
the  states  to  implement  this  section  so  as  to  reflect  the  unique  requirements  of  each 
state.  ..." 

I'd  like  to  point  out,  however,  that  if  even  if  the  states  eventually  prevail  in  court, 
the  matter  could  drag  on  for  several  years,  long  after  the  Administration  has  cashed 
in  the  political  capital  they're  trying  to  gain  from  this  policy. 

And  in  the  years  it  may  take  to  litigate,  what  will  happen  to  the  millions  of  poor 
and  elderly  Americans  who  depend  on  Medicaid?  How  are  states,  already  operating 
at  bare  bones,  supposed  to  make  up  for  the  shortfalls? 

I  share  the  Administration's  view  that  shams  and  scams  ought  to  be  eliminated. 
But  the  current  policy,  which  eliminates  both  the  good  and  bad,  must  be  changed. 

Last  year,  we  trusted  HCFA  to  implement  regulations  reflecting  the  intent  of 
Congress.  Now  it  seems  that  they  are  on  the  verge  of  betraying  that  trust.  For  the 
sake  of  future  relations  between  HCFA  and  the  Congress,  and  for  the  sake  of  poor 
and  elderly  Medicaid  patients  in  every  state,  I  strongly  urge  the  Administration  to 
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reconsider  their  action  and  immediately  withdraw  and  rework  their  regulations  to 
conform  with  Congressional  intent. 


CRS  Congressional  Research  Service, 

The  Library  of  Congress, 
Washington,  D.C.,  February  I  1991. 

To:  Hon.  Jim  Cooper,  Attention:  Anand  Raman 

From:  American  Law  Division 

This  responds  to  your  request  for  an  analysis  of  Section  4701(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (OBRA  1990),  P.L.  101-508,  which  amends  Section 
1902  of  the  Social  Securities  Act,  42  U.S.C.  sec.  1396a.  This  amendment,  which  deals 
with  state  tax  contributions  to  the  state  share  of  Medicaid  payments,  adds  a  new 
section  to  the  Medicaid  statute,  and  reads  in  pertinent  part  as  follows:  "Section 
1902(t):  Except  as  provided  in  section  1903(i),  nothing  in  this  title  shall  be  construed 
as  authorizing  the  Secretary  to  deny  or  limit  payments  to  a  State  for  expenditures, 
for  medical  assistance  for  items  or  services,  attributable  to  taxes  (whether  or  not  of 
general  applicability)  imposed  with  respect  to  the  provision  of  such  items  or  serv- 
ices. .  .  . 

"Section  1903(iX10):  (Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made — )  with  respect  to  any  amount  expended  for  medical  assistance  for  care 
or  services  furnished  by  a  hospital,  nursing  facility,  or  intermediate  care  facility  for 
the  mentally  retarded  to  reimburse  the  hospital  or  facility  for  the  costs  attributable 
to  taxes  imposed  by  the  State  solely  with  respect  to  hospitals  or  facilities." 

This  section,  which  was  effective  January  1,  1991,  addresses  the  practice  by  a 
number  of  states  of  imposing  provider-specific  taxes  upon  hospitals  or  other  partici- 
pating facilities  under  the  Medicaid  program.  This  amendment  is  a  composite  of  the 
House  and  Senate  versions  of  Section  4701  of  OBRA  1990,  with  the  portion  regard- 
ing taxes  on  provider  services  originating  from  the  House  version  of  the  bill.  In  con- 
ference, the  House  language  was  essentially  adopted,  with  the  proviso  that  such 
taxes  be  excluded  from  a  provider's  cost  base  for  purposes  of  Medicaid  reimburse- 
ment. 1 

The  question  has  been  raised  whether  under  this  new  section  a  state  may  levy 
provider  specific  Medicaid  taxes  either  only  on  those  providers,  such  as  nursing 
homes,  which  actually  participate  in  the  Medicaid  program,  or  on  all  providers,  but 
with  a  sliding  scale  methodology,  to  account  for  different  degrees  of  Medicaid  usage. 
The  new  Medicaid  provision  cited  above  clearly  permits  state  Medicaid  taxes  which 
are  not  of  "general  applicability"  but  which  are  provider  specific.  Conference  report 
language  reiterates  that  [deleted].  This  statutory  provision  does  not  address,  hence 
it  does  not  explicitly  limit,  how  a  state  may  or  may  not  structure  these  provider 
specific  taxes,  nor  is  this  issue  addressed  elsewhere  in  the  Medicaid  law  or  in  gener- 
al tax  code  provisions.  Considerable  discretion  is  thus  left  to  the  states  to  implement 
this  section  so  as  to  reflect  the  unique  requirements  of  each  state,  and  in  accordance 
with  applicable  state  constitutional  and  statutory  provisions. 

Kathleen  S.  Swendiman, 

Leg  is  lati  ve  A  ttorney. 

Mr.  Waxman.  Thank  you,  Mr.  Cooper. 
Mr.  Harris. 

STATEMENT  OF  HON.  CLAUDE  HARRIS 
Mr.  Harris.  Thank  you,  Mr.  Chairman. 

And  it  is  indeed  a  pleasure  to  appear  before  the  committee  and 
to  testify  about  this  proposed  regulation  which  is  going  to  have  a 
tremendous  impact  on  my  State  of  Alabama.  And  this  proposal,  as 
I  understand  it,  would  severely  limit  our  ability  and  flexibility  to 
fund  our  1992  budget  for  Medicaid. 

The  Alabama  Medicaid  program  currently  receives  its  matching 
funds  through  the  States  overburdened  general  fund  budget — and  I 


1  Conf.  Rep.  No.  101-964  to  accompany  H.R.  5835,  101st  Cong.,  2d  Sess.  871  (1990). 
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might  point  out  our  State  at  this  time  is  in  proration  in  our  gener- 
al budget. 

In  addition  to  these  funds,  the  State  is  scheduled  to  begin  to  col- 
lect taxes  from  health  care  providers  on  October  1,  1991.  Without 
this  additional  funding  our  Medicaid  program  will  be  unable  to 
meet  the  basic  health  requirements  of  some  of  our  neediest  and 
most  vulnerable  citizens. 

It  is  estimated  this  regulation  would  cause  Alabama  to  lose  some 
$795  million.  In  trying  to  reach  out  to  this  underserved  population 
the  last  several  years,  Congress  has  mandated  increased  eligibility 
and  coverage  for  our  elderly  poor  and  pregnant  women  and  chil- 
dren. 

This  expansion  is  very  costly. 

The  bottom  line  with  this  proposed  regulation  is  to  make  Ala- 
bama's Medicaid  program  serve  more  poor  people  with  less  money. 
State  officials  estimate  about  10,000  senior  citizens  in  our  State 
face  the  threat  of  being  turned  out  of  nursing  homes  or  having 
their  prescription  drugs  benefits  eliminated. 

There  will  be  thousands  more  of  pregnant  women  and  children 
eligible  for  a  program  which  offers  them  few  services.  Of  course, 
the  Medicaid  program  will  have  less  money  to  pay  doctors  and  hos- 
pitals, and  that  means  fewer  medical  facilities  will  treat  Medicaid 
patients. 

The  Bush  administration  proposal  will  also  directly  impact  our 
already  unacceptably  high  infant  mortality  rate.  President  Bush 
and  HHS  Secretary  Louis  Sullivan  jointly  announced  that  Birming- 
ham, Ala.,  will  be  one  of  the  sites  to  demonstrate  how  the  Nation 
can  reduce  infant  mortality  and  give  its  babies  a  "healthy  start." 

As  we  all  know,  Mr.  Chairman,  you  and  our  colleagues,  Dr.  Row- 
land, were  instrumental  in  creating  the  program  which  President 
Bush  claimed  as  his  own.  How  can  the  President  claim  to  be  com- 
mitted to  improving  maternal  and  infant  health  when  his  adminis- 
tration is  attempting  to  gut  Alabama's  good  faith  efforts  to  reach 
these  same  goals  through  a  well-funded  Medicaid  program? 

I  say  that  it  is  robbing  Peter  to  pay  Paul. 

In  the  last  2  years,  I  have  been  the  chief  sponsor  of  legislation  to 
designate  Mother's  Day  as  Infant  Mortality  Awareness  Day.  The 
purpose  of  my  efforts  is  to  educate  the  American  public  about  our 
Nation's  deplorable  infant  mortality  rate. 

Each  death  of  a  child  represents  not  only  a  tragedy  for  the 
family,  but  also  a  loss  of  that  child's  potential  to  our  society. 

The  Alabama  Medicaid  program  is  sponsoring  a  newly  developed 
publication  called  "Healthy  Beginnings."  This  resource  guide  is  a 
public  service  of  the  Alabama  Medicaid  Agency,  the  March  of 
Dimes,  the  local  broadcasters.  The  guide  encourages  pregnant 
women  to  schedule  regular  checkups. 

After  each  visit,  a  discount  coupon  is  validated  which  enables  the 
expectant  mother  to  buy  food,  diapers,  and  medicine.  In  addition, 
the  agency  has  developed  an  800  number  called  "Storkline."  It 
would  be  a  tragedy  to  erase  these  important  advances  in  the  saving 
of  our  babies  because  of  a  sudden  loss  of  these  Medicaid  funds 
through  the  shortsightedness  of  the  HCFA  proposal. 
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Our  rural  hospitals  will  pay  the  price,  too.  In  several  of  the  rural 
counties  that  I  represent,  our  hospitals  are  already  struggling  to 
survive. 

I  might  point  out  to  the  committee  our  State  has  lead  in  the  clos- 
ing of  rural  hospitals.  The  Alabama  Hospital  Association  is  predict- 
ing this  regulation  would  probably  close  10  to  12  more  of  our  al- 
ready struggling  hospitals. 

The  reduced  payments  resulting  from  the  proposal  will  be  the 
final  straw.  That  many  more  Alabamans  will  be  without  adequate 
health  care. 

It  is  obvious  to  me  that  the  HCFA  proposal  fails  to  recognize  the 
clear  intent  of  Congress,  and  you  have  already  discussed  it,  Mr. 
Chairman,  and  I  won't  go  into  it,  but — from  the  letter  you  read 
from  the  head  of  HCFA,  I  don't  blame  her.  I  wouldn't  want  to  come 
down  here  and  defend  this  thing  either. 

Finally,  I  have  some  real  concerns  about  whether  the  Federal 
Government  has  a  right  to  dictate  the  way  in  which  a  State  raises 
revenues.  Certainly,  it  is  not  for  the  Executive  Branch  on  its  own 
initiative  to  interfere  in  a  State's  fiscal  matters. 

It  is  equally  troubling  to  me  that  the  HCFA  proposal  addressed 
the  internal  transfer  of  State  resources  between  State  agencies 
when  Congress  has  not  addressed  this  issue.  In  Alabama,  these 
transfers  are  vital  to  the  health  of  the  Medicaid  program. 

For  these  reasons,  I  have  joined  my  fellow  Alabaman,  Ben  Erd- 
reich,  in  sponsoring  a  resolution,  House  Concurrent  Resolution  208, 
which  restates  in  no  uncertain  terms  that  provider-specific  taxes 
may  be  used  by  a  State  in  funding  its  Medicaid  program. 

I  urge  my  colleagues  to  join  us  in  this  effort  and  I  commend  you, 
Mr.  Chairman,  and  members  of  this  subcommittee  for  holding  this 
hearing. 

[The  prepared  statement  of  Mr.  Harris  follows:] 

Prepared  Statement  of  Hon.  Claude  Harris 

Mr.  Chairman,  thank  you  for  giving  me  this  opportunity  to  speak  on  an  issue  of 
vital  importance  to  the  people  of  Alabama. 

I  am  here  today  to  express  my  deep  concern  about  a  proposed  regulation  by  the 
Health  Care  Financing  Administration  that  is  included  in  the  September  12th's  Fed- 
eral Register. 

This  proposal  will  severely  limit  Alabama's  flexibility  to  fund  the  fiscal  year  1992 
budget  for  Medicaid.  The  Alabama  Medicaid  program  currently  receives  its  match- 
ing funds  through  the  state's  overburdened  general  fund  budget.  In  addition  to 
these  funds,  the  state  is  scheduled  to  begin  collecting  taxes  from  health  care  provid- 
ers on  January  1,  1992.  Without  this  additional  funding,  our  Medicaid  program  will 
be  unable  to  meet  the  basic  health  care  requirements  of  some  of  neediest  and  most 
vulnerable  citizens. 

In  trying  to  reach  out  to  this  underserved  population,  over  the  last  several  years, 
Congress  has  mandated  increased  eligibility  and  coverage  for  our  elderly  poor  and 
pregnant  women  and  children.  This  expansion  is  very  costly. 

The  bottom  line  with  HCFA's  proposal  is  to  make  Alabama's  Medicaid  program 
serve  more  poor  people  with  less  money.  State  officials  estimate  that  about  10,000 
senior  citizens  in  Alabama  face  the  threat  of  being  turned  out  of  nursing  homes  or 
having  their  prescription  drug  benefits  eliminated.  There  will  be  thousands  more 
pregnant  women  and  children  eligible  for  a  program  which  offers  them  few  services. 
Of  course,  the  Medicaid  program  will  have  less  money  to  pay  doctors  and  hospitals 
and  that  means  fewer  medical  facilities  will  treat  Medicaid  patients. 

This  Bush  Administration  proposal  will  also  directly  impact  our  already  unaccept- 
ably  high  infant  mortality  rate.  President  Bush  and  HHS  Secretary  Louis  Sullivan 
jointly  announced  that  Birmingham,  Alabama  will  be  one  of  the  sites  to  demon- 
strate how  the  nation  can  reduce  infant  mortality  and  give  its  babies  a  "Healthy 
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Start."  As  we  all  know,  Mr.  Chairman,  you  and  our  colleague,  Dr.  Rowland,  were 
instrumental  in  creating  the  program  which  President  Bush  claimed  as  his  own. 
How  can  the  President  claim  to  be  committed  to  improving  maternal  and  infant 
health  when  his  Administration  is  attempting  to  gut  Alabama's  good  faith  efforts  to 
reach  these  same  goals  through  a  well-funded  Medicaid  program?  I  say  that  it  is 
robbing  Peter  to  pay  Paul. 

In  the  last  two  years,  I  have  been  the  chief  sponsor  of  legislation  to  designate 
Mother's  Day  as  Infant  Mortality  Awareness  Day.  The  purpose  of  my  efforts  is  to 
educate  the  American  public  about  our  nation's  deplorable  infant  mortality  rate. 
Each  death  of  a  child  represents  not  only  a  tragedy  for  the  family,  but  also  a  loss  of 
that  child's  potential  to  our  society. 

The  Alabama  Medicaid  program  is  sponsoring  a  newly  developed  publication 
called  Healthy  Beginnings.  This  resource  guide  is  a  public  service  of  the  Alabama 
Medicaid  Agency,  The  March  of  Dimes,  and  local  broadcasters.  The  guide  encour- 
ages pregnant  women  to  schedule  regular  checkups.  After  each  visit,  a  discount 
coupon  is  validated  which  enables  the  expectant  mother  to  buy  food,  diapers,  and 
medicine.  In  addition,  the  Agency  has  developed  an  800  number  called  the  STORK- 
LINE.  It  would  be  a  tragedy  to  erase  these  important  advances  in  the  saving  of  our 
babies  because  of  a  sudden  loss  of  these  Medicaid  funds  through  the  shortsighted- 
ness of  the  HCFA  proposal. 

Our  rural  hospitals  will  pay  the  price,  too.  In  several  of  the  rural  counties  that  I 
represent  our  hospitals  are  already  struggling  to  survive.  The  reduced  payments  re- 
sulting from  the  proposal  will  be  the  final  straw.  That  many  more  Alabamans  will 
be  without  adequate  health  care. 

It  is  obvious  to  me  that  the  HCFA  proposal  fails  to  recognize  the  clear  intent  of 
Congress.  In  last  year's  budget  reconciliation,  Congress  provided  in  the  conference 
report  that  the  Secretary  of  Health  and  Human  Services  has  no  authority,  and  I 
quote,  "to  deny  or  limit  payments  to  a  State  for  expenditures,  for  medical  assistance 
for  items  or  services,  attributable  to  taxes  (whether  or  not  of  general  applicability) 
imposed  with  respect  to  the  provision  of  such  items  or  services."  This  means  Medic- 
aid. 

Finally,  I  have  some  real  concerns  about  whether  the  federal  government  has  a 
right  to  dictate  the  way  in  which  a  state  raises  revenues.  Certainly,  it  is  not  for  the 
Executive  Branch  on  its  own  initiative  to  interfere  in  a  state's  fiscal  matters. 

It  is  equally  troubling  to  me  that  the  HCFA  proposal  addressed  the  internal 
transfer  of  state  resources  between  state  agencies  when  Congress  has  not  addressed 
this  issue.  In  Alabama,  these  transfers  are  vital  to  the  health  of  the  Medicaid  pro- 
gram. 

For  these  reasons,  I  have  joined  my  fellow  Alabaman,  Ben  Erdreich,  in  sponsoring 
a  resolution,  House  Concurrent  Resolution  208,  which  restates  in  no  uncertain 
terms  that  provider-specific  taxes  may  be  used  by  a  state  in  funding  its  Medicaid 
program.  I  urge  my  colleagues  to  join  us  in  this  effort  and  I  commend  you,  Mr. 
Chairman  and  Members  of  this  Subcommittee  for  holding  this  hearing. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Harris. 
Mr.  Erdreich. 

STATEMENT  OF  HON.  BEN  ERDREICH 

Mr.  Erdreich.  Thank  you,  Mr.  Chairman. 
Thank  you  for  this  hearing. 

I  appreciate  your  leadership  and  that  of  Mr.  Cooper  and  other 
members  of  your  full  committee  in  this  effort. 

As  you  know,  last  week  I  introduced  House  Concurrent  Resolu- 
tion 208,  putting  Congress  on  record  against  a  decision  by  the  Bush 
administration  that  would  severely  restrict  State  Medicaid  revenue 
raising  authority. 

Currently,  Medicaid  is  a  vital  program  serving  nearly  27  million 
Americans,  half  of  whom  are  children.  We  all  know  many  other 
Medicaid  beneficiaries  are  older  Americans  living  in  nursing 
homes. 

The  HHS  interim  final  regulations,  prohibiting  the  use  of  provid- 
er-specific taxes  to  meet  the  States'  obligation  for  Federal  matching 
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funds,  would  cost  the  Alabama  Medicaid  program  an  estimated 
$795  million  out  of  a  projected  budget  of  $1.6  billion. 

This  loss  of  revenue  would  cripple  a  very  successful  State  pro- 
gram that  is  directly  responsible  for  reducing  our  infant  mortality 
rate  and  improving  the  health  of  our  most  vulnerable  citizens.  A 
recent  editorial  in  the  Montgomery  Advertiser/ Alabama  Journal 
properly  called  the  proposal  "A  cruel  decision"  with  "devastating" 
consequences  in  Alabama. 

If  allowed  to  stand,  this  rule  would  mean  far  fewer  pregnant 
women  and  children  would  be  covered,  10,000  Alabama  nursing 
home  residents  would  lose  their  Medicaid  coverage. 

Alabama's  Medicaid  prescription  drug  program  would  be  elimi- 
nated. Last  year  alone,  nearly  a  quarter  of  a  million  Alabamans  re- 
ceived medicine  paid  for  largely  by  Medicaid. 

This  Federal  rule,  Mr.  Chairman,  not  only  has  a  direct  impact  on 
Alabama  and  21  other  States,  but  sets  a  dangerous  precedent  for 
every  State. 

This  is  a  fundamental  assault  on  our  system  of  federalism.  It  is 
nothing  short  of  arrogant  for  the  Federal  Government  to  arrogate 
to  itself  the  tax  decisions  of  State  Government. 

The  Federal  Government  should  not  be  telling  individuals  States 
what  they  can  and  cannot  do  to  take  care  of  our  most  vulnerable 
citizens. 

I  urge  the  committee  to  join  me  in  protesting  this  decision  by 
moving  my  concurrent  resolution  that  makes  clear  it  is  wrong  and 
outside  the  grounds  of  Federal  authority  for  the  Federal  Govern- 
ment to  preempt  the  taxes  decisions  of  State  Government. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Erdreich. 

Mr.  Hubbard. 

STATEMENT  OF  HON.  CARROLL  HUBBARD 

Mr.  Hubbard.  Mr.  Chairman,and  members  of  the  subcommittee, 
I  appreciate  the  opportunity  to  testify  before  you  today  to  express 
my  serious  concerns  over  the  Health  Care  Financing  Administra- 
tion's regulation  disallowing  the  use  of  provider  taxes  and  dona- 
tions to  obtain  additional  Federal  funding  for  Medicaid  health  care. 

Mr.  Chairman,  I  especially  want  to  commend  you  on  your  sub- 
committee leadership  and  efforts  in  working  with  the  States  and 
the  administration  to  resolve  this  critical  problem  which  appears  to 
have  resulted  from  a  serious  misinterpretation  of  the  statutory  lan- 
guage in  the  Omnibus  Budget  Reconciliation  Act  of  1990. 

According  to  the  statistics  of  American  Public  Welfare  Associa- 
tion, 29  States  would  be  impacted. 

Let's  say  the  majority  of  the  States  will  be  adversely  affected, 
with  Kentucky  ranking  sixth  in  the  Nation  as  being  most  adversely 
affected,  and  your  State  of  California  ranking  19th,  Mr.  Chairman, 
according  to  the  American  Public  Welfare  Association  publication. 

Needless  to  say,  my  opposition  to  this  regulation  is  without  hesi- 
tation, and  I  hope  a  compromise  of  some  sort,  be  it  done  legislative- 
ly or  by  the  Bush  administration,  can  be  reached  in  the  near 
future,  and  certainly  prior  to  its  effective  date  of  January  1,  1992. 
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Your  early  call  for  this  hearing  clearly  demonstrates  your  commit- 
ment to  seek  a  remedy  to  this  most  unfortunate  situation. 

Last  Friday  I  hand  delivered  to  your  office  my  letter  to  you  pro- 
testing the  regulation.  I  also  wrote  a  letter  September  23  to  Dr. 
Gail  Wilensky. 

Among  the  comments  in  that  letter  are  this  regulation's  effects 
on  Kentucky's  Medicaid  program  which  would  indeed  be  devastat- 
ing. 

I  do  regret  that  Dr.  Gail  Wilensky  is  not  here  this  morning.  I 
would  hope  President  George  Bush  knows  he  remains  popular  in 
my  own  congressional  district,  notwithstanding  the  fact  that  my 
district  is  88  percent  registered  Democrat  and  that  he  would  see  to 
it  that  this  regulation  is  quickly  terminated. 

I  am  very  pleased  that  my  good  friend,  the  Governor  of  the  Com- 
monwealth of  Kentucky,  the  Honorable  Wallace  G.  Wilkinson,  is 
here  to  testify  on  the  effects  this  rule  would  have  on  Kentucky's 
Medicaid  program.  I  read  the  excellent  statement  of  our  distin- 
guished Governor  and  wish  to  identify  with  his  remarks  and  con- 
gratulate him  on  his  leadership  regarding  this  matter. 

Indeed,  he  comments  on  behalf  of  Kentucky's  Medicaid  recipi- 
ents, perhaps  hundreds  of  thousands,  tens  of  thousands,  of  them 
across  our  State.  I  might  have  been  right  the  first  time,  hundreds 
of  thousands. 

Again,  thank  you  for  the  opportunity  to  appear  before  you  this 
morning. 

I  commend  you  and  the  members  of  your  subcommittee  for  your 
leadership  in  allowing  this  member  of  Congress  to  testify,  and  also 
allowing  our  distinguished  Governor  to  testify. 

[The  letter  referred  to  by  Mr.  Hubbard  follows:] 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  September  27,  1991. 

Hon.  Henry  A.  Waxman, 

Chairman,  Subcommittee  on  Health  and  the  Environment, 

House  of  Representatives,  Rayburn  House  Office  Building,  Washington,  D.C. 

Dear  Henry:  I  am  writing  to  express  my  grave  concerns  over  the  Health  Care 
Financing  Administration's  [HCFA]  interim  final  regulation  on  provider  taxes  and 
donations  relevant  to  the  Medicaid  program  and  federal  matching  funds.  This  regu- 
lation would  be  devastating  to  Kentucky's  Medicaid  program  and  the  health  care 
needs  of  its  citizens. 

As  you  know,  I  wrote  to  Dr.  Gail  Wilensky,  Administrator  of  HCFA,  on  Septem- 
ber 23,  regarding  your  August  15  letter  to  her  making  the  argument  that  this  regu- 
lation is  completely  contrary  to  the  agreement  that  was  negotiated  during  the  Med- 
icaid subconference  of  the  Omnibus  Budget  Reconciliation  Act  [OBRA]  of  1990.  Al- 
though I  sent  you  a  copy  of  my  letter  previously,  I  am  enclosing  another  copy  for 
your  quick  review. 

Henry,  please  permit  me  to  take  this  opportunity  to  express  my  personal  appre- 
ciation for  your  persistent  leadership  in  resolving  this  critical  problem  and  in  clari- 
fying the  intent  of  Congress  to  the  Administration  pursuant  to  the  negotiations  and 
the  relevant  statutory  language  in  OBRA  '90. 

Along  those  lines,  it  is  my  understanding  that  your  subcommittee  is  conducting  a 
hearing  on  Monday,  September  30,  to  receive  testimony  on  the  impact  the  HCFA's 
regulation  will  have  on  the  states'  Medicaid  programs.  According  to  the  statistics  of 
the  American  Public  Welfare  Association,  29  states  will  be  adversely  affected  by 
this  Medicaid  rule,  with  Kentucky  ranking  6th  as  being  most  affected  and  your 
state  of  California  ranking  19th.  Needless  to  say,  my  opposition  to  this  rule  is  with- 
out hesitation,  and  I  hope  a  compromise  of  some  sort,  be  it  done  administratively  or 
by  legislation,  can  be  reached  in  the  near  future  and  certainly  prior  to  its  effective 
date  of  January  1,  1992. 
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Henry,  the  success  of  Kentucky's  Medicaid  program  is  heavily  dependent  upon 
Congress'  response  to  this  critical  issue.  You  will  no  doubt  learn  from  testimony 
given  on  Monday  about  the  specific  areas  of  Medicaid  services  that  will  suffer 
should  this  regulation  go  into  effect.  I,  for  one,  would  be  most  grateful  for  your  sub- 
committee's sympathetic  ear  during  this  testimony. 

Again,  thanks  for  giving  me  this  opportunity  to  express  my  concerns.  Please  let 
me  know  if  I  can  be  helpful  to  you  in  any  way. 

With  best  wishes  for  you,  I  am 
Sincerely  yours, 

Carroll  Hubbard,  Member  of  Congress. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  September  23,  1991. 

Dr.  Gail  Wilensky, 

Administrator,  Health  Care  Financing  Administration, 
Department  of  Health  and  Human  Services,  Washington,  D.C 

Dear  Gail:  I  am  writing  to  express  my  concerns  about  the  Health  CareFinancing 
Administration's  [HCFA]  proposed  rule  on  provider  taxes  and  voluntary  contribu- 
tions which  was  published  in  the  Federal  Register  on  September  12.  Please  refer  to 
my  August  14  letter  to  you  on  behalf  of  Kentucky  State  Senator  Benny  Ray  Bailey 
that  also  concerns  this  matter. 

I  am  very  concerned  about  this  proposed  rule.  Its  effect  on  Kentucky's  Medicaid 
program  would  be  devastating.  Also  of  concern  to  me  is  Congressman  Henry  Wax- 
man's  comment  about  the  proposed  rule  which  was  set  forth  in  his  letter  to  you  of 
August  15 — that  this  proposed  Medicaid  rule  on  voluntary  contributions  and  provid- 
er taxes  is  completely  contrary  to  the  agreement  that  you  and  he  personally  negoti- 
ated last  fall  in  the  Medicaid  subconference  of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  [OBRA  '90]. 

As  you  well  know,  Congressman  Waxman,  Chairman  of  the  House  Energy  and 
Commerce  Subcommittee  on  Health  and  the  Environment,  was  a  key  player  in 
these  negotiations  and  pursuant  to  his  recollection  of  the  agreement  that  was  made, 
I  am  certainly  inclined  to  join  him  in  expressing  my  strong  opposition  to  this  pro- 
posed rule.  In  that  regard,  I  would  appreciate  your  comments  as  well  as  being  kept 
up-to-date  on  any  developments  regarding  this  matter. 

Many  thanks  for  your  help,  and  I  will  look  forward  to  hearing  from  you  soon. 

With  best  wishes  for  you,  I  am 
Sincerely  yours, 

Carroll  Hubbard,  Member  of  Congress. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Hubbard. 

I  want  to  commend  you  for  your  statements  and  your  concern 
about  this  issue,  and  your  efforts  to  stop  these  regulations  from 
going  in  to  effect. 

I  might  observe  you  are  all  from  Southern  States.  Because  your 
States  tend  to  have  lower  per  capita  incomes  than  other  States,  the 
Federal  Medicaid  match  tends  to  be  high. 

In  the  case  of  Tennessee,  the  Federal  Government  pays  68  cents 
of  every  dollar  the  State  spends  on  Medicaid  services.  In  the  case  of 
Alabama  and  Kentucky,  the  Federal  share  is  73  cents. 

The  loss  of  Federal  funds  is  going  to  be  more  devastating  to  your 
State  economics  than  to  those  of  other  States.  It  would  be  interest- 
ing to  know  what  the  administration's  thinking  is,  because  when 
they  cut  back,  as  they  are  proposing  to  do,  what  they  are  doing  is 
not  just  reducing  Federal  dollars  that  are  going  to  flow,  but  threat- 
ening to  collapse  the  whole  Medicaid  program  in  some  of  your 
States.  Maybe  it  is  their  idea  the  Governors  and  Congress  will  be 
blamed  and  not  the  White  House.  What  is  clear  is  that  there  will 
be  a  lot  of  people  that  will  suffer. 

I  want  to  call  on  my  colleagues;  do  any  colleagues  wish  to  ask 
any  questions? 


52-218  0-92-3 
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Thank  you  very  much  for  taking  time  out  of  your  busy  schedules 
to  be  here. 
Mr.  Synar. 

Mr.  Synar.  Thank  you,  Mr.  Chairman. 

I  want  to  join  with  you  in  welcoming  Governor  Wilkinson,  but 
also  my  own  Governor,  Governor  Walters.  I  think  the  importance 
of  this  is  illustrated  by  the  fact  David  got  up  to  be  on  an  airplane 
to  be  here  at  3  o'clock  in  this  morning,  not  to  represent  only  our 
State,  but  Governors  throughout  the  country. 

He  shares  the  feeling  that  I  do,  not  only  is  the  intention  of 
HCFA  to  counter  what  the  U.S.  Congress'  clear  intent  was,  but  the 
proposal  would  have  devastating  impact  on  the  ability  of  States  to 
operate  their  Medicaid  programs  internally. 

I  want  to  commend  him  for  being  here  and  express  my  gratitude 
to  him. 

Mr.  Waxman.  Thank  you,  Mr.  Synar. 

Governors,  I  appreciate  your  visit  with  me  last  week  on  this  sub- 
ject. 

Without  objection,  your  written  statements  will  be  included  in 
the  record  in  full. 

I  also  want  to  indicate  that  Governor  Bill  Clinton  of  Arkansas, 
Governor  Jim  Edgar  of  Illinois,  Governor  John  McKernan  of 
Maine,  Governor  William  Donald  Schaefer  of  Maryland,  Governor 
Ray  Mabus  of  Mississippi,  Governor  Bob  Miller  of  Nevada,  and 
Governor  Judd  Gregg  of  New  Hampshire,  have  submitted  state- 
ments to  us,  and  without  objection  they  will  be  put  in  the  record. 

[Testimony  resumes  on  p.  74.] 

[The  letters  referred  to  follow:] 
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State  of  Arkansas 
Office  of  the  Governor 

Slate  Capitol 


Little  Rock  72201 


Bill  Clinton 
Governor 


September  25,  1991 


The  Honorable  Henry  A.  Waxman 
Chairman,  Subcommittee  on  Health 
and  the  Environment 
Committee  on  Energy  and  Commerce 
2418  Rayburn  House  Office  Building 
Washington,  DC  20515-0524 

Dear  Henry: 

I  want  to  implore  your  help  regarding  the  new  regulation  of  the 
Health  Care  Financing  Administration,  effective  January  1,  1992, 
which  would  severely  hamper  states'  historic  rights  to  raise 
revenue  for  the  Medicaid  program  by  restricting  the  use  of 
intergovernmental  transfers,  dedicated  taxes,  and  donated  funds. 
Arkansas'  ability  to  provide  proper  health  care  for  our  neediest, 
our  most  vulnerable,   citizens  would  be  devastated  by  this 
restriction. 

I  am  asking  that  you  work  to  prevent --or  delay  for  at  least  a 
year- -the  implementation  of  this  regulation.     This  letter  is  to 
inform  you  of  how  the  HCFA  regulation  will  impact  Arkansas  and  to 
outline  why  I  believe  it  is  an  abominable  infringement  on  states' 
rights  and  on  the  intent  and  authority  of  Congress. 

Thanks  in  part  to  your  leadership  and  support,  Congress  passed 
last  year  legislation  that  explicitly  permitted  states  to  levy- 
taxes  for  the  purpose  of  raising  Medicaid  matching  funds.  I 
appreciated  this  vital  clarification  of  our  authority.     The  annual 
cost  in  Arkansas  of  federal  Medicaid  mandates  now  exceeds 
$100  million  per  year,  severely  taxing  the  ability  of  a  poor, 
rural  state  to  do  all  we  are  required  to  do.     Am  I  correct  in 
assuming  that  the  HCFA  regulation  appears  to  be  in  violation  of 
the  intent  of  Congress  to  give  the  states  some  leeway  and 
reasonable  options  in  raising  this  revenue? 

Second,  these  regulations  will  become  law  in  the  middle  of  every 
state's  fiscal  year.     Arkansas,   for  example,  entered  the  current 
fiscal  year  with  the  reasonable  expectation  that  the  Medicaid 
provider  tax  would  fund  12  percent  of  our  Medicaid  obligation. 
This  doesn't  even  cover  the  cost  of  the  federal  mandates  imposed 
on  us  over  the  past  four  years.     Many  states  would  surely  have 
either  to  hold  expensive  special  sessions  or  to  drastically  limit 
their  services  to  hundred  of  clients  who  depend  on  Medicaid 
assistance . 
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This  is  a  classic  case  of  changing  the  rules  in  the  middle  of  the 
game.     How  are  states  to  plan  for  the  future  and  maintain  balanced 
budgets  if  they  can't  depend  on,  at  the  very  least,  a  reasonable 
amount  of  time  to  compensate  for  changing  regulations? 

HCFA  has  given  Arkansas  verbal  assurance  that  the  new  regulation 
will  not  affect  Arkansas  at  this  time .     It  appears  that  we  are 
exempt  because  Arkansas  taxes  all  providers  equally,  not  just 
institutions.     However,   I  still  have  serious  concerns.     One,  I 
object  to  the  ambiguity  of  a  regulation  which  allows  the 
bureaucracy  arbitrarily  to  determine  compliance  on  a  case-by- case 
basis  rather  than  by  clear  written  guidelines.     Two,  I  am  told 
that  HCFA  is  working  to  close  the  "loophole"  that  currently 
exempts  Arkansas,   that  it  might  reissue  a  stricter  set  of 
guidelines  in  the  next  few  weeks. 

The  most  important  reason  that  I  need  your  help- -the  only  real 
issue- -is  that  many,  many  of  our  citizens  will  be  deprived  of 
important  health  benefits  if  the  federal  bureaucracy  disallows 
this  method  of  raising  revenue. 

The  provider  tax  in  Arkansas  is  expected  to  raise  $20  million  a 
year.     Arkansas  appropriated  an  additional  $30  million  in  general 
revenue.     The  combined  funding,  plus  the  federal  Medicaid  match, 
represents  $200  million  a  year,  or  25  percent  of  our  entire 
Medicaid  budget.     This  money  will  pay  for  restoration  of  some 
programs  that  were  cut  back  in  recent  years.     About  1,200 
Arkansans  regained' lost  Medicaid  services  in  July  because  of  the 
new  tax  money. 

Every  major  country  with  which  we  compete  has  as  good,   if  not 
better,  health  care  indicators  than  the  United  States:  life 
expectancy,   infant  mortality,   low  birth  weight,   recovery  from 
cancer  and  heart  disease,  etc.     The  funds  we  are  counting  on  will 
help  Arkansas  to  do  much  better  in  these  areas. 

To  combat  infant  mortality,  we  raised  Medicaid  income  eligibility 
limits  to  185  percent  of  poverty  or  $25,000  for  a  household  of 
four.     We  are  now  able  to  cover  vital  prenatal  care  services  and 
obstetrical  deliveries  for  more  than  half  the  babies  born  in 
Arkansas  this  year.     To  insure  physician  access  to  270,000 
Arkansans,  we  increased  fees  to  levels  equivalent  to  Blue  Cross 
and  Blue  Shield  levels.     To  comply  with  the  Boren  Amendment,  we 
also  raised  hospital  payments  to  full  cost,  an  action  particularly 
critical  to  the  survival  of  some  of  our  rural  hospitals. 

All  these  programs  are  in  jeopardy  with  the  new  regulations. 
Thousands  of  persons  in  need  of  prenatal  care,  organ  transplants, 
prescription  drugs,  and  other  vital  services  would  suffer.  People 
who  would  probably  be  hurt  the  most  in  Arkansas  are  young  indigent 
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mothers  and  babies,  the  working  poor  who  depend  on  our  medically 
needy  program  for  working  adults  who  have  had  catastrophic 
illness,  and  children  who  depend  on  the  medically  needy  program 
for  children.     It  is  imperative  that  we  work  together  to  avoid 
this  situation. 

Your  leadership  on  this  issue  demonstrates  that  you  care  deeply 
about  the  critical  importance  of  health  care.     Your  support  in 
repealing  or  delaying  this  harmful  regulation  is  extremely 
important  to  Arkansas,  and  potentially  to  every  other  state. 
Please  let  me  know  how  I  can  work  with  you  to  prevent  the 
disruption  of  health  care  to  our  poorest  citizens. 

Sincerely, 


BC:law 


cc:     Arkansas  Congressional  Delegation 
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State  op  Illinois 

Office  of  the  Governor 

Springfield  62706 

i 

Jim  Edgar 


September  27, 1991 


Congressman  Henry  Waxman 
i  2418  Rayburn  House  Office  Building 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 
(202)225-3976 

Attention:  Andy  Schneider/Lori  Davis 

Chairman  Waxman: 

I  regret,  due  to  the  death  of  my  mother,  I  cannot  appear  before  your 
subcommittee  for  this  morning's  hearing  on  the  impact  of  HHS'  regulation  limiting 
Medicaid  FFP  for  provider-specific  taxes. 

!      This  past  summer  Illinois  enacted  an  assessment  on  several  Medicaid 
providers  after  determining  that  your  committee's  legislative  action  last  fall 
intended  that  we  be  able  to  utilize  this  funding  option.  The  State  plans  to  use  this 
funding  to  give  hospitals,  nursing  homes,  long-term  care  facilities  for  the 
developmental^  disabled  and  community  mental  health  centers  much  needed  rate 
increases  which  will  ensure  their  continued  access  to  serve  Illinois'  neediest 
citizens. 

The  regulation's  January  1,  1992,  effective  date  coincides  with  the  halfway 
point  of  Illinois'  fiscal  year  and  Jeopardizes  our  current  Medicaid  expenditures.  I 
urge  you  to  join  me  in  opposing  HCFA's  untimely  rulemaking. 

Best  regards, 


Jim  Edgar 
Governor 
State  Capitol 
Springfield,  IL  62706 
(217)782-6830 
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STATE  OF  NEW  HAMPSHIRE 

OFFICE  OF  THE  GOVERNOR 


JUDD  GREGG,  GOVERNOR 


September  20,  1991 


The  Honorable  Henry  A.  Waxman 
Chairman 

Subcommittee  on  Health  and  the  Environment 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
2418  Rayburn  House  Office  Building 
Washington,  DC  20515-0524 

Dear  Representative  Waxman: 

The  recently  published  U.S.  Department  of  Health  and  Human 
Services  Interim  Final  Regulation  limiting  states'  authority 
to  designate  specific  taxes  to  support  the  Medicaid  Program 
poses  an  immediate  and  significant  threat  to  New  Hampshire's 
current  biennial  budget.     We  seek  your  support  for 
Congressional  action  to  reverse  this  regulation  which  proposes 
to  curtail  state  authority  to  tax  as  necessary  and  directly 
contradicts  the  expressed  intent  of  Congress  to  preserve  state 
taxing  authority. 

The  interim  regulation  goes  beyond  any  acceptable  bounds 
in  interpreting  Congressional  intent  as  stated  in  the  Omnibus 
Reconciliation  Act  of  1990.     Clearly,  at  that  time,  Congress 
enacted  a  provision  to  protect  states'  rights  to  raise 
Medicaid  revenue  through  provider  taxes.     This  rulemaking,  as 
developed  by  HCFA  and  CMB,   intends  to  prohibit  the  states' 
ability  to  raise  Medicaid  matching  funds  through  provider  fees 
and  voluntary  donations  from  health  care  providers . 

New  Hampshire,  along  with  at  least  28  other  states  ,  now 
utilizes  similar  designated  revenue  programs  to  support  the 
rapidly  escalating  Medicaid  budget;  the  escalation  fueled  in 
part  by  under-funded  Federal  mandates.     The  authority  of 
states  to  develop  alternative  funding  plans  must  be  preserved 
if  we  are  to  continue  to  operate  the  Program  and  comply  with 
new  mandates,  which  are  now  estimated  to  cost  this  State  in 
excess  of  $8  million  annually. 


STATE  HOUSE    •    CONCORD.  NEW  HAMPSHIRE  03301-4990    •    TELEPHONE:  603-271-2121 
recycled  paper  HELP  LINE  TDD  RELAY  225^033 
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.    New  Hampshire's  decision  to  begin  collection  of  these 
taxes  was  made  after  careful  consideration  of  the  Medicaid 
Statute  and  Regulations  set  down  by  the  Federal  Government. 
The  Regulation,   intended  to  be  effective  in  January  of  1992, 
completely  disregards  the  realities  of  state  budgetary  cycles. 
Our  Legislature  enacted  its  budget  and  will  not  return  until 
1992.     I  cannot  understate  the  devastating  impact  that  this 
Regulation  will  have  on  a  very  carefully  balanced  State 
budget,  completed  at  a  time  of  severe  economic  difficulties  in 
the  northeast,  and  in  New  Hampshire  in  particular.     It  is  not 
unreasonable  to  assume  that  this  action  will  lead  to 
curtailment  of  existing  services  and  a  reduction  in  our 
ability  to  provide  some  Medicaid  optional  services  to  New 
Hampshire's  most  vulnerable  citizens. 

The  rulemaking  represents  an  assault  not  only  on  State 
taxing  authority,  but  on  the  authority  of  Congress  to 
establish  policy  for  Federal  programs.     In  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Congress  unequivocally  stated  that 
the  Secretary  has  no  authority  "...to  deny  or  limit  payments 
to  a  state  for  expenditures,  for  medical  assistance,  for  items 
or  services  attributable  to  taxes  (whether  or  not  of  general 
applicability)  imposed  with  respect  to  the  provisions  of  such 
items  or  services."     OMB  and  HCFA  have,   in  the  preamble  to 
this  Rule,  attempted  to  reinterpret  this  language  to  obscure 
the  issue.     Representative  Henry  Waxman  has  stated  in  his 
letter  to  Dr.  Willensky  that:     "Whether  HCFA  and  OMB  agree 
with  it  or  not,  permitting  states  to  claim  Federal  matching 
payments  for  any  imposed  tax,  was  precisely  our  intent." 

Preservation  of  State  authority  to  designate  taxes  was 
unanimously  supported  at  the  recent  National  Governors' 
Association  meeting  and  a  coalition  of  states  is  forming  to 
litigate  this  new  regulation,  if  necessary,     we  are  confident 
that  the  courts  will  support  the  authority  of  Congress,  but  we 
are  concerned  about  the  damage  that  will  be  done  to  states ' 
budgets  during  a  lengthy  court  proceeding.     The  most  effective 
and  appropriate  course  of  action  to  settle  this  issue  is 
through  direct  Congressional  intervention  and  we  urge  your 
immediate  consideration  of  a  rejection  of  the  proposed  Interim 
Final  Rule. 


Sincerely, 


Judd  Gregg 
GOVERNOR 


JG:laj 
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fSTATE  OF  MAIN  K 

Office  of  the  Governor 


Al  Gl'STA,  MAINE 


JOHN  R.  MCKERNAN.  JR 


GOVERNOR 


September  23,  1991 


The  Honorable  Henry  A.  Waxman 
U.   S.  House  of  Representatives 
2418  Rayburn  House  Office  Building 
Washington,  D.C.  20515-0524 

Dear  Representative  Waxman: 

Knowing  of  your  interest  in  Medicaid,  I  am  writing  regarding  the  serious 
and  potentially  devastating  impact  the  recently  published  U.S.  Department  of 
Health  &  Human  Services  (HHS)  interim  final  regulations  will  have  on  Maine's 
ability  to  fund  vital  Medicaid  services. 

The  regulation  published  in  the  September  12,  1991  Federal  Register  not 
only  infringes  on  the  states'  right  to  determine  appropriate  revenue-raising 
methods,  but  takes  extreme  liberties  in  interpreting  Congressional  intent  as 
stated  in  the  Omnibus  Reconciliation  Act  of  1990.     In  OBRA  1990,  Congress 
enacted  a  provision  to  protect  the  states'  right  to  raise  Medicaid  revenue 
through  provider  taxes.     The  regulation  issued,  however,  severely  restricts 
the  states'  use  of  provider-based  taxes  and  bans  completely  the  use  of  donated 
funds,  thereby  denying  federal  Medicaid  payments  for  funds  obtained  through 
intergovernmental  transfers  and  all  other  donation  arrangements. 

Furthermore,  the  regulation  is  so  vague  and  ambiguous,   state  compliance 
must  be  interpreted  by  the  Health  Care  Financing  Administration  (HCFA)  on  a 
case-by-casa  basis.     This  denies  states  the  ability  to  determine,  through 
their  own  analysis,  compliance  with  federal  law  and  gives  HCFA  the  power  to 
arbitrarily  judge  state  programs  beyond  written  regulatory  guidance.     This  is 
a  clear  violation  of  Congressional  authority  and  leaves  states  without  the 
guidance  to  which  they  are  entitled.     Although  HCFA  is  indicating  to  some 
states  plans  are  "safe",  that  is  of  little  comfort  when  that  safety  is  not 
explicit  in  regulation. 

If  the  rules  as  published  by  HCFA,   relative  to  provider  taxes,  are 
implemented  January  1,  1992,   as  intended,  Maine  will  be  faced  with  a  $70 
million  cut  in  state  funding  of  Medicaid  services  in  SFY  93,  which  means  that 
a  total  of  $183  million  of  services  will  have  to  be  cut  from  the  $500  million 
program.     This  will  be  done  primarily  by  eliminating  services  and  reducing 
reimbursement  rates,  since  the  State's  options  in  reducing  eligibility 
standards  are  limited  primarily  to  the  nursing  facility  population. 

Further  increases  in  state  taxes  are  not  an  option.     Maine  increased  taxes 
by  $300  million  as  a  result  of  legislation  passed  this  year,  making  it  one  of 
the  most  heavily-taxed  states  in  the  country.     I  cannot  stress  enough  the 
chaos  that  these  rules  will  create  in  the  delivery  of  health  services  in  Maine. 

The  acute  impact  of  the  regulation  on  state  Medicaid  programs  requires 
Congressional  intervention.     Without  your  help,  this  regulation  will  cause 
Medicaid  programs  across  the  country  severe  and  immediate  disruption.     It  is 
our  desire  to  work  with  you  to  resolve  this  controversy  without  disrupting  the 
provision  of  health  care  to  the  nation's  most  vulnerable  populations. 


Sincerely, 


Johr/  PJ.  McKernan 


Jr. 
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STATE  OF  MISSISSIPPI 


RAYMABUS 

GOVERNOR 


September  27,  1991 


Honorable  Henry  Waxman 


United  States  House  of  Representatives 
2418  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Representative  Waxman: 

I  understand  that  you  are  conducting  a  hearing  on  Monday, 
September  30,  1991  to  discuss  the  interim  final  Health  Care 
Financing  Administration's  regulations  on  Medicaid  provider  taxes 
and  donations.     Unfortunately,  I  will  be  unable  to  attend  that 
hearing.     However,  I  would  like  to  express  my  intense  interest  and 
grave  concern  regarding  this  matter. 

I  am  sure  that  you  are  aware  of  the  devastating  effects  that 
the  proposed  regulations  will  have  on  the  Medicaid  program  in  the 
nation  as  a  whole.     However,  the  impact  on  Mississippi  would  be 
especially  tragic.     Some  20%  of  our  citizens  participate  in  a 
Medicaid  program.     The  proposed  disallowances  of  provider  taxes  and 
donations  would  cripple  the  Mississippi  health  care  access  program 
beyond  repair.     I  urge  you  to  work  with  the  states  to  protect  this 
nation's  largest  health  care  program. 

Again,  I  am  sorry  that  I  will  be  unable  to  attend  the  hearing; 
however,  I  will  monitor  its  outcome  with^great  interest. 


RMtcs 


'  -TOST  OFFICE  BOX  1 39.  |ACKSON.  MISSISSIPPI  39205.601-359-3150 
FAX  60 1  -359-29 1 7 
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STATE  OF  NEVADA 


BOB  MTC  IFR 

Governor 


TELEPHONE 
17021  687-5670 
Fax:  (702)  687-4486 


September  24,  1991 


The  Honorable  Henry  A.  Waxman 
Chairman 

Subcommittee  on  Health  and  the  Environment 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
2418  Rayburn  House  Office  Building 
Washington,   D.C.  20515-0524 

Dear  Congressman  Waxman: 


Several  of  my  fellow  Governors  will  be  meeting  with  you 


on  Wednesday,  September  25,  1991,  to  discuss  the  serious  and 
potentially  devastating  impact  the  recently  published  U.S. 
Department  of  Health  and  Human  Services  interim  final  regulations 
on  provider  taxes  will  have  on  states'  abilities  to  fund  vital 
Medicaid  services.  I  am  unable  to  be  in  Washington  with  them  but 
I  want  to  stress  the  importance  of  this  issue  and  my  deep  concerns 
over  the  regulation  as  currently  written. 


The  regulation,    published   in  the  September   12,  1991, 


Federal  Register,  not  only  infringes  on  a  state's  right  to 
determine  appropriate  revenue  raising  methods,  but  takes  extreme 
liberties  in  interpreting  Congressional  intent  as  stated  in  the 
Omnibus  Reconciliation  Act  of  1990.  In  OBRA  1990,  Congress  enacted 
a  provision  to  protect  a  state's  right  to  raise  Medicaid  revenue 
through  provider  taxes.  The  regulation  issued,  however,  severely 
restricts  the  states'  use  of  provider-based  taxes  and  bans 
completely  the  use  of  donated  funds,  thereby  denying  federal 
Medicaid  payments  for  funds  obtained  through  intergovernmental 
transfers  and  all  other  donation  arrangements. 

It  is  clear  that  this  is  an  effort  by  regulators  to  usurp 
Congressional  intent  as  clearly  stated  in  Federal  law. 


Furthermore,  under  the  regulation,  state  compliance  must 


be  interpreted  by  the  Health  Care  Financing  Administration  (HCFA) 
on  a  case-by-case  basis.  This  denies  states  the  ability  to 
determine,  through  their  own  analysis,  compliance  with  federal  law 
and  gives  HCFA  the  power  to  arbitrarily  judge  state  programs  beyond 
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The  Honorable  Henry  A.  Waxman 
September  24,  1991 
Page  Two 


written  regulatory  guidance.  This  leaves  states  without  the 
guidance  to  which  they  are  entitled  and  denies  Nevada  and  many 
other  states  of  their  ability  to  plan  and  prepare  an  appropriate 
budget. 

During  its  recently  concluded  1991  session,  the  Nevada 
Legislature  enacted  a  provider  tax  to  fund  certain  Medicaid 
programs  based  upon  Federal  regulations  in  place  at  the  time. 
Nevada's  legislature  does  not  meet  again  until  1993.  If  the 
Federal  government  now  changes  the  rules  in  the  middle  of  our 
budgetary  biennium,  as  proposed  in  the  interim  final  regulation, 
the  entire  budget  for  medical  care  in  Nevada  for  those  who  need  it 
most  will  be  jeopardized  for  all  of  next  year  and  well  into  1993. 

The  acute  impact  of  the  regulation  on  state  Medicaid 
programs  requires  Congressional  intervention.  Without  your  help, 
this  regulation  will  cause  Medicaid  programs  across  the  country 
severe  and  immediate  disruption.  It  is  our  desire  to  work  with  you 
to  resolve  this  controversy  without  disrupting  the  provision  of 
health  care  to  the  nation's  most  vulnerable  populations. 

Sincerely, 

BOB  MILLER 
Governor 


BM/sa 
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j,  Statc  of  Maryland 

4Mj&SP  Executive  Department 

^RQ^dnKk  WASHINGTON  OFFICr 

'    -  Washington.  D.  C.  20001 

WILLIAM  DONALD  SCHAEFER 


September  27,  1991 


The  Honorable  Henry  A.  Waxman 
Chairman 

Subcommittee  on  Health  and  the  Environment 
Committee  on  Energy  and  Commerce 
2415  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Mr.  Chairman: 

Thank  you  for  efforts  to  preserve  states'  use  of  provider  taxes. 
Appreciate  your  opposition  to  HCFA  regulation. 

Victims  of  HCFA's  action  will  be  low-income  Americans. 

Sincerely, 

William  Donald  Schaefer 

Governor 

State  of  Maryland 
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Mr.  Waxman.  Governor  Walters. 

STATEMENTS  OF  HON.  DAVID  WALTERS,  GOVERNOR,  STATE  OF 
OKLAHOMA;  AND  HON.  WALLACE  G.  WILKINSON,  GOVERNOR, 
STATE  OF  KENTUCKY 

Governor  Walters.  Thank  you,  Mr.  Chairman. 
My  name  is  David  Walters  and  I  am  the  Governor  of  the  State  of 
Oklahoma. 

I  would  first  like  to  thank  you  for  the  opportunity  to  present 
Oklahoma's  concerns  regarding  the  September  12,  1991,  Health 
Care  Financing  Administration's  regulations  concerning  the  condi- 
tions under  which  State  expenditures  on  medical  assistance  would 
quality  for  Federal  financial  participation  [FFP]. 

I  represent  a  State  which  does  not  employ  a  provider-specific  tax 
or  voluntary  contribution  mechanism  to  fund  Medicaid  services. 
Even  though  Oklahoma  has  no  immediate  vested  interests,  I  am 
concerned  that  the  regulations  are  extremely  broad  and  appear  to 
subvert  congressional  intent.  Because  of  the  ambiguity  and  over- 
reaching nature  of  the  regulations,  they  could  potentially  cost 
Oklahoma  $122  million  in  Medicaid  funding. 

These  regulations  will  throw  numerous  States  into  financial  and 
budgetary  chaos,  and  could  adversely  affect  critical  Medicaid  pro- 
grams across  the  country. 

I  am  here  today,  Mr.  Chairman,  to  urge  congressional  action  on 
this  most  serious  issue.  Time  is  of  utmost  importance. 

The  regulations  are  scheduled  to  take  effect  January  1,  1992. 
HCFA  has  encouraged  States  to  work  out  their  problems  with  the 
agency  alone,  and  will  evaluate  programs  on  a  case-by-case  basis. 

For  lack  of  an  alternative,  individual  States  will  be  forced  to  ne- 
gotiate with  the  administration  to  save  their  programs.  These 
State-by-State  negotiations  not  only  set  a  dangerous  precedent  that 
negates  congressional  participation,  but  also  opens  the  door  for  50 
interpretations  of  Federal  law. 

Over  the  last  decade,  costly  expansions  in  Medicaid  eligibility 
and  services  have  occurred.  These  expansions  targeted  the  at-risk 
populations  of  pregnant  women,  children,  and  elderly  and  disabled 
persons. 

No  one  can  refute  the  need  for  efforts  to  increase  access  to  cost- 
effective  primary  care  or  to  tackle  quality  of  life  issues  for  nursing 
home  patients.  In  fact,  Governors  have  encouraged  some  of  these 
program  expansions  in  the  past. 

Accomplishing  these  expansions,  however,  has  required  increased 
State  and  Federal  spending.  State  dollar  expenditures  for  health 
care  have  risen  dramatically  in  a  sluggish  economy. 

In  Oklahoma  alone,  we  expect  a  37  percent  increase  in  nursing 
home  expenditures  over  a  3-year  period  due  to  Federal  changes. 
The  State  has  already  spent  more  than  $30  million  to  meet  man- 
dates for  pregnant  women  and  children. 

Additionally,  we  are  attempting  to  go  beyond  minimum  Federal 
requirements  to  address  the  access  needs  of  pregnant  women  and 
children.  Oklahoma  has  implemented  elimination  of  the  assets  test 
and  presumptive  eligibility. 
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By  January  1992,  the  State  will  increase  access  to  pregnant 
women  and  infants  up  to  150  percent  of  the  poverty  level.  For  high- 
risk  pregnant  women,  the  State  will  provide  case  management  and 
enriched  service  offerings  to  ensure  healthy  pregnancy  outcomes, 

A  large  portion  of  these  funds  are  disseminated  to  clinics  operat- 
ing under  our  State's  public  health  system.  Like  many  other 
States,  we  also  employ  the  flexibility  found  in  Medicaid  law  to  im- 
plement the  300  percent  Federal  benefit  rate  as  the  Medicaid 
income  eligibility  limit  for  nursing  home  patients. 

The  State  Department  of  Human  Services  estimates  that  Oklaho- 
ma's fiscal  year  1992  Medicaid  budget  will  exceed  $900  million,  due 
to  this  increase  in  services — up  11  percent  from  the  previous  year. 
However,,  the  State  revenue  growth  for  the  same  year  is  just  4.4 
percent.  Our  State  is  unique  in  experiencing  this  growth  at  a  time 
when  many  States  are  cutting  budgets. 

These  regulations  put  the  options  described  above  a:  risk.  Some 
of  these  programs  are  directly  threatened  due  to  the  ambiguity  sur- 
rounding the  use  of  intergovernmental  transfers. 

All  are  directly  threatened  if  there  is  a  major  loss  of  Medicaid 
dollars.  Without  these  funds,  10,000  of  our  children  will  not  receive 
the  checkups  and  immunizations  they  need. 

One  thousand  pregnant  women  will  lose  their  access  to  prenatal 
care  services,  and  up  to  9,000  people  could  be  forced  out  of  nursing 
homes. 

We  are  all  aware  of  the  difficulties  over  the  underestimation  of 
Federal  cost  estimates.  I  submit  that  understating  cost  estimates 
for  Federal  Medicaid  mandates  have  forced  most  States  to  pursue 
funding  mechanisms  using  provider  taxes,  voluntary  contributions 
and  intergovernmental  transfers  to  meet  these  directives.  The 
Health  Care  Financing  Administration's  interim  final  rules  can  be 
seen  as  an  attempt  to  impose  Federal  mandates  on  State  tax  policy. 
This  clearly  flies  in  the  face  of  legitimate  State  governmental  au- 
thority, while  subverting  the  intent  of  Congress  in  this  area  laid 
out  inOBRA  1990. 

Oklahoma  finds  itself  in  a  unique  position.  Oklahoma  does  not 
use  the  provider  tax  and  voluntary  contribution  mechanisms  em- 
ployed by  other  States.  However,  our  State's  concerns  with  the  pro- 
posed rules  include  the  effect  of  eliminating  a  25-year-old  precedent 
that  allows  flexibility  by  the  States  in  approaching  their  payment 
mechanisms. 

Medicaid  requires  that  financial  participation  by  a  State  not  be 
less  than  40  percent.  The  remaining  funds  may  come  from  other 
sources  including  local  governments.  Over  the  years,  almost  every 
State  has  employed  some  type  of  local  or  other  public/governmen- 
tal transfers  to  meet  their  share  of  Medicaid  costs. 

Although  Oklahoma  has  neither  a  donation  or  tax  program,  over 
$133  million  in  intergovernmental  transfers  stand  in  jeopardy. 
That  figure  represents  16  percent  of  Oklahoma's  total  fiscal  year 
1  -r- ■:- 1  Med:: aid  budge:,  and  23  percent  j:  the  Federal  share 

Your  State  of  California,  Mr.  Chairman,  has  a  plan  which  is 
pending  approval  by  HCFA  that  will  legally  utilize  the  original 
Medicaid  statue  language  to  authorize  a  transfer  of  local  govern- 
ment and  public  entity  funds  to  enhance  the  State's  medical  pro- 
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gram  for  disproportionate  share  facilities  which  serve  low-income 
individuals. 

As  I  understand  the  program  many  severely  strained  public  hos- 
pitals and  clinics  would  receive  assistance,  however,  even  this  pro- 
gram is  in  jeopardy  under  these  current  regulations.  This  program 
raises  similar  concerns  in  Oklahoma  which  has  a  State  public  hos- 
pital benefiting  as  a  disproportionate  share  provider. 

Although  the  regulations  do  not  explicitly  prohibit  the  use  of 
governmental  transfers  by  governmental  entities,  there  are  serious 
problems  with  the  language  regarding  such  transfers.  Ambiguity 
exits  in  the  distinction  between  governmental  entities  and  provid- 
ers in  those  cases  where  providers  operate  under  the  auspices  of  a 
governmental  entity. 

State  facilities  operating  within  a  State  agency  structure  within 
our  State,  State-appropriated  dollars  is  a  clear  example.  Intergov- 
ernmental transfers  do  occur  between  the  human  services  agency 
and  the  mental  health,  and  health  department  authorities. 

The  Department  of  Human  Services  makes  Medicaid  payments 
to  community  mental  health  centers,  State  psychiatric  hospitals 
and  health  department  clinics.  Forty-six  county  health  department 
clinics  provide  child  health  services  through  the  early  periodic 
screening  diagnostic  treatment  [IPSDT]  program  with  these  funds. 

The  programs  in  jeopardy  include  residential  drug  abuse  treat- 
ment centers  for  adolescents;  State  schools  for  the  mentally  retard- 
ed and  community  mental  health  centers.  Child  guidance  pro- 
grams, including  psychological  and  speech  and  language  therapy, 
are  also  threatened. 

Medicaid  funding  makes  the  ' 'Sooner  Start"  early  intervention 
program  possible  as  well.  Jointly  administered  by  the  Department 
of  Health  and  Education,  it  provides  1,100  developmentally  delayed 
and  disabled  children  with  physical  therapy  and  other  services 
from  birth  to  3  years  of  age.  The  State  share  of  these  payments  is 
paid  back  to  the  human  services  agency  by  the  Department  of 
Mental  Health  and  Health. 

Another  example  of  the  importance  in  distinguishing  between 
governmental  entities  and  private  providers  concerns  States  that 
have  historically  used  local  funding  as  a  match  for  Federal  Medic- 
aid dollars. 

In  the  1970's  and  1980's,  municipal  and  county  hospitals  have 
been  supported  in  part  by  local  and  county  sales  taxes.  To  begin  to 
disallow  this  local  tax  base  from  consideration  for  Federal  financial 
participation  under  Medicaid  would  erode  a  basic  level  of  support 
in  existence  for  a  long  time.  Furthermore,  these  taxes  have  not 
been  correlated  to  payments  received  by  providers. 

While  we  feel  that  HCFA's  intent  is  not  to  extend  their  regula- 
tory authority  to  these  entities,  language  needs  to  be  included  in 
these  rules  to  clearly  exempt  State  and  local  facilities  receiving 
Medicaid  funds  from  this  provision. 

As  you  so  rightly  point  out  in  your  recent  letter  to  Gail  Wi- 
lensky,  Mr.  Chairman,  the  issue  of  intergovernmental  transfers 
was  never  a  part  of  the  conferees'  discussion  regarding  the  OBRA 
1990  provisions.  Congress  must  act  to  clarify  that  intergovernmen- 
tal transfers  were  never  on  the  table  for  discussion  and  that  their 
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inclusion  in  the  HCFA  regulations  violates  the  statute  in  its  totali- 
ty. 

Such  violations  throw  into  question  the  administration's  role  in 
working  with  Congress  on  donations  and  taxes  and  health  care 
policy  issues  in  general. 

I  also  want  to  join  my  gubernatorial  colleagues  in  urging  con- 
gressional action  to  sustain  flexibility  in  the  use  of  provider-specific 
tax  and  voluntary  contributions.  A  number  of  factors  support  the 
need  for  continued  access  to  the  vehicles  by  States,  for  example, 
the  economic  downturn,  high  rates  of  medical  inflation,  and  popu- 
lation growth  among  high-cost  health  care  users — the  elderly  and 
disabled. 

We  also  have  not  seen  the  end  of  need  for  additional  Medicaid 
funding  for  children. 

What  State  leaders  really  desire  is  the  flexibility  under  Medicaid 
to  engage  in  structural  health  care  reform  to  facilitate  universal 
access  to  affordable,  quality  care.  States  need  national  leadership 
in  addressing  pivotal  issues  ranging  from  the  types  of  care  war- 
ranting payment,  the  national  overcapacity  in  certain  sectors  of 
health  care  provision,  and  duplication  of  administrative  functions. 

However,  until  consensus  can  be  reached  on  this  national  under- 
taking, Medicaid  remains  the  best  means  of  health  care  delivery 
for  Oklahoma's  low-  and  fixed-income  citizens. 

I  urge  you  to  allow  States  to  retain  the  existing  vehicles  they 
need  not  only  to  implement  incremental  changes  but  also  to  pursue 
progressive  new  initiatives  of  crucial  need  to  our  disadvantaged 
citizens. 

To  summarize,  I  recommend  that  Congress  take  the  following  ac- 
tions: 

One,  prohibit  HHS  from  changing  current  law  with  respect  to 
intergovernmental  transfers.  Current  law,  both  statutory  and  regu- 
latory, says  that  no  more  than  60  percent  of  a  State's  share  of  Med- 
icaid can  come  from  local  government  and  that  if  a  provider  is  also 
a  local  entity,  its  status  as  a  governmental  entity  prevails;  and 
clarify  congressional  intent  to  protect  the  States'  right  to  tax  pro- 
viders as  stated  in  OBRA  1990. 

Two,  urge  the  administration  to  withdraw  the  regulations  as  cur- 
rently written  and  give  the  States  the  opportunity  to  work  with  the 
administration  and  Congress  in  setting  parameters  on  the  use  of 
provider-specific  taxes  and  voluntary  contributions.  Acceptable  pro- 
grams as  well  as  practices  established  over  a  long  period  of  time 
should  be  allowed.  Clear  parameters  will  prove  more  palatable  to 
the  provider  community  in  projecting  costs. 

Redrafted  regulations  should  eliminate  any  ambiguity  by  specifi- 
cally identifying  what  is  and  is  not  affected  by  the  ruling. 

Mr.  Chairman,  I  would  hope  as  we  work  to  solve  this  problem, 
that  we  not  lose  sight  of  the  larger  goal,  that  of  increasing  the 
availability  of  health  care  to  the  poor.  All  of  the  available  data 
shows  that  the  United  States  is  still  lagging  behind  other  countries 
in  desirable  health  care  outcomes  for  the  disadvantaged. 

Medicaid  at  this  time  remains  the  sole  vehicle  to  redress  these 
concerns.  Let  us  not  erode  the  progress  we  have  witnessed  over  the 
last  5  years. 
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Thank  you  again  for  the  opportunity  to  speak  before  the  subcom- 
mittee. 

[The  prepared  statement  of  Governor  Walters  follows:] 

Prepared  Statement  of  Hon.  David  Walters,  Governor  of  Oklahoma 

My  name  is  David  Walters  and  I  am  the  Governor  of  the  State  of  Oklahoma.  I 
would  first  like  to  thank  you  for  the  opportunity  to  present  Oklahoma's  concerns 
regarding  the  September  12,  1991,  Health  Care  Financing  Administration's  [HCFA] 
regulations  concerning  the  conditions  under  which  state  expenditures  on  medical  as- 
sistance would  qualify  for  federal  financial  participation  [FFP]. 

I  represent  a  state  which  does  not  employ  a  provider-specific  tax  or  voluntary  con- 
tribution mechanism  to  fund  Medicaid  services.  Even  though  Oklahoma  has  no  im- 
mediate vested  interests,  I  am  concerned  that  the  regulations  are  extremely  broad 
and  appear  to  subvert  congressional  intent,  as  they  go  far  beyond  an  effort  to  stipu- 
late how  donations  and  tax  programs  can  be  used  by  states  for  FFP.  These  regula- 
tions will  throw  numerous  states  into  financial  and  budgetary  chaos,  and  could  ad- 
versely affect  critical  Medicaid  programs  across  the  country. 

I  am  here  today,  Mr.  Chairman,  to  urge  congressional  action  on  this  most  serious 
issue.  Time  is  of  the  utmost  importance.  The  regulations  are  scheduled  to  take  effect 
January  1,  1992.  HCFA  has  encouraged  states  to  work  out  their  problems  with  the 
agency  alone,  and  will  evaluate  programs  on  a  case-by-case  basis.  For  lack  of  an  al- 
ternative, individual  states  will  be  forced  to  negotiate  with  the  Administration  to 
save  their  programs.  These  state-by-state  negotiations  not  only  set  a  dangerous 
precedent  that  negates  congressional  participation,  but  also  opens  the  door  for  fifty 
interpretations  of  federal  law. 

Over  the  last  decade,  costly  expansions  in  Medicaid  eligibility  and  services  have 
occurred.  These  expansions  targeted  the  at-risk  populations  of  pregnant  women, 
children,  and  elderly  and  disabled  persons.  No  one  can  refute  the  need  for  efforts  to 
increase  access  to  cost-effective  primary  care  or  to  tackle  quality  of  life  issues  for 
nursing  home  patients.  In  fact,  governors  have  encouraged  some  of  these  program 
expansions  in  the  past. 

Accomplishing  these  expansions,  however,  has  required  increased  state  and  feder- 
al spending.  State  dollar  expenditures  for  health  care  have  risen  dramatically  in  a 
sluggish  economy.  In  Oklahoma  alone,  we  expect  a  37  percent  increase  in  nursing 
home  expenditures  over  a  three-year  period  due  to  federal  changes.  The  state  has 
already  spent  more  than  $30  million  to  meet  mandates  for  pregnant  women  and 
children. 

Additionally,  we  are  attempting  to  go  beyond  minimum  federal  requirements  to 
address  the  access  needs  of  pregnant  women  and  children.  Oklahoma  has  imple- 
mented elimination  of  the  assets  test  and  presumptive  eligibility.  By  January  1992, 
the  state  will  increase  access  to  pregnant  women  and  infants  up  to  150  percent  of 
the  poverty  level.  For  high-risk  pregnant  women,  the  state  will  provide  case  man- 
agement and  enriched  service  offerings  to  ensure  healthy  pregnancy  outcomes.  A 
large  portion  of  these  funds  are  disseminated  to  clinics  operating  under  our  state's 
public  health  system.  Like  many  other  states,  we  also  employ  the  flexibility  found 
in  the  Medicaid  law  to  implement  the  300  percent  federal  benefit  rate  as  the  Medic- 
aid income  eligibility  limit  for  nursing  home  patients.  The  State  Department  of 
Human  Services  estimates  that  Oklahoma's  fiscal  year  1992  Medicaid  budget  will 
exceed  $900  million  due  to  this  increase  in  services — up  11  percent  from  the  previ- 
ous fiscal  year.  However,  the  state  revenue  growth  for  the  same  year  is  just  4.4  per- 
cent. Our  state  is  unique  in  experiencing  this  growth  at  a  time  when  many  states 
are  cutting  budgets. 

These  regulations  put  the  options  described  above  at  risk.  Some  of  these  programs 
are  directly  threatened  due  to  the  ambiguity  surrounding  the  use  of  intergovern- 
mental transfers.  All  are  directly  threatened  if  there  is  a  major  loss  of  Medicaid  dol- 
lars. Without  these  funds,  10,000  of  our  children  will  not  receive  the  checkups  and 
immunizations  they  need.  1000  pregnant  women  will  lose  their  access  to  prenatal 
care  services,  and  up  to  9000  people  could  be  forced  out  of  nursing  homes. 

We  are  all  aware  of  the  difficulties  over  the  underestimation  of  federal  cost  esti- 
mates. I  submit  that  understating  cost  estimates  for  federal  Medicaid  mandates 
have  forced  most  states  to  pursue  funding  mechanisms  using  provider  taxes,  volun- 
tary contributions  and  intergovernmental  transfers  to  meet  these  directives.  The 
Health  Care  Financing  Administration's  interim  final  rules  can  be  seen  as  an  at- 
tempt to  impose  federal  mandates  on  state  tax  policy.  This  clearly  flies  in  the  face 
of  legitimate  state  governmental  authority,  while  subverting  the  intent  of  Congress 
in  this  area  laid  out  in  OBRA  '90. 
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Oklahoma  finds  itself  in  a  unique  position.  Oklahoma  does  not  use  the  provider 
tax  and  voluntary  contribution  mechanisms  employed  by  other  states.  However,  our 
state's  concerns  with  the  proposed  rules  include  the  effect  of  eliminating  a  25-year- 
old  precedent  that  allows  flexibility  by  the  states  in  approaching  their  payment 
mechanisms. 

Medicaid  requires  that  financial  participation  by  a  state  not  be  less  than  40  per- 
cent. The  remaining  funds  may  come  from  other  sources  including  local  govern- 
ments. Over  the  years,  almost  every  state  has  employed  some  type  of  local  or  other 
public/governmental  transfers  to  meet  their  share  of  Medicaid  costs.  Although 
Oklahoma  has  neither  a  donation  or  tax  program,  over  $133  million  in  intergovern- 
mental transfers  stand  in  jeopardy.  That  figure  represents  16  percent  of  Oklahoma's 
total  fiscal  year  1991  Medicaid  budget  and  23  percent  of  the  federal  share. 

Although  the  regulations  do  not  explicitly  prohibit  the  use  of  intergovernmental 
transfers  by  governmental  entities,  there  are  serious  problems  with  the  language  re- 
garding such  transfers.  Ambiguity  exists  in  the  distinction  between  governmental 
entities  and  providers  in  those  cases  where  providers  operate  under  the  auspices  of 
a  governmental  entity.  State  facilities  operating  within  a  state  agency  structure 
with  state-appropriated  dollars  is  a  clear  example.  Intergovernmental  transfers  do 
occur  between  the  human  services  agency  and  the  mental  health,  and  health  de- 
partment authorities.  The  Department  of  Human  Services  makes  Medicaid  pay- 
ments to  community  mental  health  centers,  state  psychiatric  hospitals  and  health 
department  clinics.  46  county  health  department  clinics  provide  child  health  serv- 
ices through  the  Early  Periodic  Screening  Diagnostic  Treatment  [EPSDT]  program 
with  these  funds.  The  programs  in  jeopardy  include  residential  drug-abuse  treat- 
ment centers  for  adolescents;  state  schools  for  the  mentally  retarded  and  communi- 
ty mental  health  centers.  Child  guidance  programs,  including  psychological  and 
speech  and  language  therapy,  are  also  threatened.  Medicaid  funding  makes  the 
Sooner  Start  early  intervention  program  possible  as  well.  Jointly  administered  by 
the  Departments  of  Health  and  Education,  it  provides  1100  developmentally  delayed 
and  disabled  children  with  physical  therapy  and  other  services  from  birth  to  three 
years  of  age.  The  state  share  of  these  payments  is  paid  back  to  the  human  services 
agency  by  the  Departments  of  Mental  Health  and  Health. 

Another  example  of  the  importance  in  distinguishing  between  governmental  enti- 
ties and  private  providers  concerns  states  that  have  historically  used  local  funding 
as  a  match  for  federal  Medicaid  dollars.  In  the  1970s  and  1980s,  municipal  and 
county  hospitals  have  been  supported  in  part  by  local  and  county  sales  taxes.  To 
begin  to  disallow  this  local  tax  base  from  consideration  for  federal  financial  partici- 
pation under  Medicaid  would  erode  a  basic  level  of  support  in  existence  for  a  long 
time.Furthermore,  these  taxes  have  not  been  correlated  to  payments  received  by 
providers. 

Your  state  of  California  alone,  Mr.  Chairman,  has  a  plan  that  is  pending  approval 
by  HCFA  that  will  legally  utilize  the  original  Medicaid  statute  language  to  author- 
ize the  transfer  of  local  government  and  public  entity  funds  to  enhance  the  state's 
Medi-Cal  program  for  disproportionate  share  facilities  serving  low-income  individ- 
uals. As  I  understand  the  program,  many  severely  strained  public  hospitals  and 
clinics  would  receive  assistance;  however,  even  this  program  is  in  jeopardy  under 
the  current  proposed  rule.  This  program  raises  similar  concerns  in  Oklahoma  which 
has  a  state  public  hospital  benefiting  as  a  disproportionate  share  provider. 

While  we  feel  that  HCFA's  intent  is  not  to  extend  their  regulatory  authority  to 
these  entities,  language  needs  to  be  included  in  these  rules  to  clearly  exempt  state 
and  local  facilities  receiving  Medicaid  funds  from  this  provision.  As  you  so  rightly 
point  out  in  your  recent  letter  to  Gail  Wilensky,  Mr.  Chairman,  the  issue  of  inter- 
governmental transfers  was  never  a  part  of  the  conferees'  discussion  regarding  the 
OBRA  '90  provisions.  Congress  must  act  to  clarify  that  intergovernmental  transfers 
were  never  on  the  table  for  discussion  and  that  their  inclusion  in  the  HCFA  regula- 
tions violates  the  statute  in  its  totality.  Such  violations  throw  into  question  the  Ad- 
ministration's role  in  working  with  Congress  on  donations  and  taxes  and  health 
care  policy  issues  in  general. 

I  also  want  to  join  my  gubernatorial  colleagues  in  urging  congressional  action  to 
sustain  flexibility  in  the  use  of  provider-specific  taxes  and  voluntary  contributions. 
A  number  of  factors  support  the  need  for  continued  access  to  these  vehicles  by 
states,  i.e.,  the  economic  downturn,  high  rates  of  medical  inflation,  and  population 
growth  among  high-cost  health  care  users  (the  elderly  and  disabled).  We  also  have 
not  seen  the  end  of  need  for  additional  Medicaid  funding  for  children. 

What  state  leaders  really  desire  is  the  flexibility  under  Medicaid  to  engage  in 
structural  health  care  reform  to  facilitate  universal  access  to  affordable,  quality 
care.  States  need  national  leadership  in  addressing  pivotal  issues  ranging  from  the 
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types  of  care  warranting  payment,  the  national  overcapacity  in  certain  sectors  of 
health  care  provision,  and  duplication  of  administrative  functions.  However,  until 
consensus  can  be  reached  on  this  national  undertaking,  Medicaid  remains  the  best 
means  of  health  care  delivery  for  Oklahoma's  low-  and  fixed-income  citizens.  I  urge 
you  to  allow  states  to  retain  the  existing  vehicles  they  need  not  only  to  implement 
incremental  changes  but  also  to  pursue  progressive  new  initiatives  of  crucial  need  to 
our  disadvantaged  citizens. 

To  summarize,  I  recommend  that  Congress  take  the  following  actions: 

(1)  Prohibit  HHS  from  changing  current  law  with  respect  to  intergovernmental 
transfers.  Current  law,  both  statutory  and  regulatory,  says  that  no  more  than  60 
percent  of  a  state's  share  of  Medicaid  can  come  from  local  government  and  that  if  a 
provider  is  also  a  local  entity,  its  status  as  a  governmental  entity  prevails;  and  clari- 
fy congressional  intent  to  protect  the  states'  right  to  tax  providers  as  stated  in 
OBRA  1990. 

(2)  Urge  the  Administration  to  withdraw  the  regulations  as  currently  written  and 
give  the  states  the  opportunity  to  work  with  the  Administration  and  Congress  in 
setting  parameters  on  the  use  of  provider-specific  taxes  and  voluntary  contributions. 
Acceptable  programs  as  well  as  practices  established  over  a  long  period  of  time 
should  be  allowed.  Clear  parameters  will  prove  more  palatable  to  the  provider  com- 
munity in  projecting  costs.  Redrafted  regulations  should  eliminate  any  ambiguity  by 
specifically  identifying  what  is  and  is  not  affected  by  the  ruling. 

Mr.  Chairman,  I  would  hope  as  we  work  to  solve  this  technical  problem,  that  we 
not  lose  sight  of  the  larger  goal,  that  of  increasing  the  availability  of  health  care  to 
the  poor.  All  of  the  available  data  shows  the  United  States  still  lagging  behind  other 
countries  in  desirable  health  care  outcomes  for  the  disadvantaged.  Medicaid  at  this 
time  remains  the  sole  vehicle  to  redress  these  concerns.  Let  us  not  erode  the 
progress  we  have  witnessed  over  the  last  five  years. 

Thank  you  again  for  the  opportunity  to  speak  before  your  Subcommittee. 

Mr.  Waxman.  Thank  you  very  much,  Governor  Walters. 
Governor  Wilkinson. 

STATEMENT  OF  GOVERNOR  WILKINSON 

Governor  Wilkinson.  Mr.  Chairman,  thank  you  very  much. 

My  friend,  Governor  Walters,  has  stated  the  case  eloquently  and 
I  want  to  say  at  the  outset  that  certainly  I  identify  with  the — also 
the  statement  that  Congressman  Hubbard  stated. 

I  want  to  thank  you  this  morning,  and  your  committee  members 
for  the  opportunity  to  discuss  a  clear  and  present  danger  to  the 
health  of  the  poor,  the  disabled  and  elderly  of  this  Nation. 

Mr.  Chairman,  I  truly  believe  that  we  have  an  American  tragedy 
in  the  making. 

A  few  months  ago  we  all  watched  and  waited  anxiously  as  Amer- 
ican lives  hung  in  the  balance  in  Operation  Desert  Storm.  And 
today  we  are  again  watching  and  waiting  anxiously  as  millions  of 
American  lives  hang  in  the  balance,  those  who  depend  on  Medic- 
aid. 

Mr.  Chairman  I  am  here  today  on  behalf  of  America's  families, 
children  and  senior  citizens  who  depend  upon  Medicaid  as  their 
prime  source  of  health  care. 

I  am  here  to  question  HCFA's  authority  to  tell  the  sovereign 
States  how  we  can  raise  revenue.  And  I  am  here  to  question  wheth- 
er HCFA  now  has  the  power  to  exercise  discretionary  line  item 
veto  of  individual  State's  Medicaid  programs,  or  if  an  Executive 
Federal  agency  has  the  authority  to  impose  by  regulation  a  cap  on 
Medicaid  benefits  for  millions  of  Americans,  despite  the  fact  that 
Congress  has  chosen  not  to  do  so. 

Mr.  Chairman,  allow  me  briefly  to  tell  you  what  the  Kentucky 
program  does,  and  what  will  be  the  impact  of  HCFA's  proposed 
rule  change  in  our  State  alone. 
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Kentucky  provider  taxes  pay  for  more  than  one  quarter  of  the 
cost  of  the  $1.8  billion  array  of  Medicaid  services  that  are  offered 
in  our  State  and  have  enabled  us  to  extend  health  care  services  to 
an  additional  100,000  people  in  the  Commonwealth  of  Kentucky 
last  year. 

Now  what  is  to  be  done  for  those  citizens  when  we  wipe  out  more 
than  one  fourth  of  our  medical  care  resources.  The  Kentucky  ena- 
bling legislation  for  the  provider  tax  program  what  we  have  legis- 
lated also  requires  that  hospitals  deliver  no  cost  inpatient  care  for 
up  to  14  days  for  Kentucky's  working  poor  who  are  not  on  Medic- 
aid, but  who  have  incomes  below  the  poverty  level. 

If  the  HCFA  rule  takes  effect,  where  do  these  225,000  Kentuck- 
ians  turn  when  they  lose  this  access  to  emergency  inpatient  care? 

In  Kentucky  provider  taxes  enable  us  to  fun  eligibility  of  pre- 
and  postnatal  care  at  up  to  185  percent  of  the  poverty  level.  And 
Kentucky  historically  has  had  one  of  the  Nation's  highest  infant 
death  rates. 

In  1990,  we  surpassed  what  many  though  to  be  an  unrealistic 
Federal  goal  to  reduce  infant  deaths  in  our  State.  The  result  has 
been  an  all-time  low  in  infant  deaths  and  the  dramatic  increase  in 
healthy  births. 

If  HCFA  triumphs,  what  are  more  than  16,000  women  and  chil- 
dren left  without  this  critical  care  to  do?  HCFA's  rules  would 
impose  dangerous  choices  in  optional  areas  such  as  limitation  of 
kidney  dialysis  for  5,000  Kentuckians,  restrictions  of  access  to 
mental  health  and  mental  retardation  and  all  kinds  of  mental 
health  care  for  another  37,000  Kentuckians.  Reduction  in  length  of 
hospital  stays  for  another  93,000.  Curtailment  of  the  medications  of 
more  than  400,000,  or  limiting  cost  saving  preventive  treatment 
and  physician  visits  for  another  500,000  Kentuckians. 

If  HCFA  prevails,  we  will  reverse  sweeping  advances  in  child 
protection  efforts  which  help  avert  disaster  for  abused  and  neglect- 
ed youth.  We  could  be  forced  to  abandon  certain  aspects  of  the  wel- 
fare reform  and  cut  classroom  and  job  training  for  the  300,000  Ken- 
tuckians in  poverty,  finally  getting  a  hand  up  now  and  not  just  a 
handout,  as  we  have  talked  about  for  so  long. 

Or  does  the  development  of  inpatient  and  outpatient  treatment 
alternatives  for  severely  mentally,  emotionally  disturbed  children 
disappear  for  yet  another  decade  as  it  was  in  the  past  decade? 
These  choices  are  not  idle  or  wild  speculation,  but  they  are  harsh 
realities  that  are  even  today  being  scrutinized  in  the  legislative 
and  executive  work  sessions  in  Kentucky  and  in  more  than  three 
dozen  other  States  right  now,  as  they  are  trying  to  work  through 
what  do  we  do  under  this  what  if  scenario  as  a  result  of  the  im- 
pending catastrophe  that  is  being  spawned  at  the  moment  over 
HCFA. 

Now,  this  is  no  radical  reaction.  Tom  Scully  of  the  President's 
Office  of  Management  and  Budget  recently  told  a  meeting  of  the 
National  Governors  Association  that  the  only  tax  programs  that 
would  be  approved  were  the  ones  with  winners  and  losers,  and  I 
remarked  at  the  time,  don't  we  have  enough  losers  already? 

Mr.  Chairman,  I  am  here  to  declare  to  you  and  the  members  of 
Congress  that  under  the  proposed  Medicaid  regulations,  the  only 
winners  are  HCFA  and  OMB.  The  losers  are  senior  citizens,  expect- 
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ant  mothers,  children,  and  the  severely  impoverished  medical  re- 
cipients of  my  State  and  this  Nation. 

Now,  in  conclusion,  I  am  reminded  of  a  statement  that  was  made 
more  than  125  years  ago  by  Kentucky's  most  famous  native  son, 
and  upon  his  reelection  in  the  midst  of  the  Civil  War,  President 
Abraham  Lincoln  said  that  the  American  people  don't  believe  in 
changing  horses  in  the  middle  of  the  stream.  With  its  ambiguous 
regulations  and  its  deadlines,  HCFA  knows  Kentucky  and  its  most 
fragile  citizens  are  indeed  in  the  middle  of  just  such  a  stream. 
HCFA  also  knows  that  there  is  no  other  horse  but  for  us  to  move  to 
at  this  time. 

Health  care  will  deteriorate,  hospitals  will  close,  Mr.  Chairman, 
and  people  will  die.  On  behalf  of  my  fellow  State  chief  executives 
and  for  the  675,000  Kentuckians  and  tens  of  millions  of  other 
Americans,  I  appeal  to  the  members  of  Congress  to  quickly  and  ab- 
solutely block  the  action  that  threatens  to  devastate  a  most  basic 
and  vital  segment  of  the  American  health  care  system. 

Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Governor  Wilkinson. 

Both  of  you  have  given  us  sobering  but  excellent  statements,  and 
I  know  that  you  express  the  concerns  of  many  other  Governors  in 
this  country,  some  of  whom  I  think  will  be  with  us  at  our  next 
hearing  to  repeat  some  of  these  same  concerns. 

I  have  heard  reports  that,  in  response  to  the  criticism  they  are 
receiving  from  Governors  on  a  bipartisan  basis,  officials  at  OMB 
have  been  attempting  to  negotiate  what  they  call  " waivers"  or 
other  special  arrangements  for  particular  States.  One  such  propos- 
al apparently  involves  waiving  the  application  of  these  regulations 
until  the  end  of  the  State's  current  fiscal  year,  which  would  be 
June  30,  1992,  and  then  letting  the  prohibitions  against  the  use  of 
provider  tax  revenues  go  into  place. 

Well,  the  concept  of  waiving  the  application  of  an  illegal  regula- 
tion is  certainly  an  interesting  one.  I  am  even  more  troubled  by 
what  this  seems  to  say  about  the  administration's  real  motives 
behind  this  regulation.  It  seems  as  though  what  they  are  saying  is 
that  in  order  to  deny  States  access  to  revenues  that  might  come 
from  taxing  health  care  providers  in  1993,  1994  and  beyond,  they 
are  willing  to  trade  1992.  What  they  are  doing  is  issuing  a  regula- 
tion, creating  a  crisis,  letting  a  State  off  the  hook  in  the  short  run 
and  protecting  the  Federal  Medicaid  dollars  in  the  long  run  by  cut- 
ting off  the  State's  access  to  funds  from  a  major  part  of  most  State 
economies,  the  health  care  industry. 

I  would  like  to  know  what  you  think.  Why  are  they  trying  to 
wreck  your  Medicaid  budgets?  If  you  were  to  lose  the  option  of 
taxing  health  care  providers  in  the  future,  where  else  could  you 
look  to  make  up  the  shortfall? 

Governor  Wilkinson? 

Governor  Wilkinson.  Mr.  Chairman,  you  are  absolutely  right. 
My  own  view  and  impression  of  it  is  that  they  just  don't  want 
States  to  have  special  sessions  dealing  with  this  problem  in  the 
middle  of  the  election  year. 

To  talk  in  terms  of  waivers,  I  want  to  refer  back  to  my  comment 
a  moment  ago  about  the  effort  to  gain  line  item  vetoes  over  individ- 
ual State's  plans.  Think  with  me  for  just  a  moment,  if  you  will,  we 
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are  funding  these  programs,  and  in  Kentucky  we  are  talking  about 
some  $500  million  plus  per  year  that  is  in  jeopardy  here,  and  they 
are  going  to  talk  about  allowing  us  to  go  perhaps  a  year  or  two  not 
knowing  whether  or  not  this  money  is  going  to  have  to  be  repaid  to 
HCFA  and  continuing  these  programs  and  paying  these  bills,  and 
then  run  the  risk  of  somewhere  2  years  down  the  road  or  18 
months  or  24  months  or  God  knows  what  of  having  HCFA  come 
back  and  say,  Kentucky,  you  owe  us  a  billion  dollars,  and  this 
divide  and  conquer  strategy  that  is  emanating  out  of  HCFA  over 
there  is  simply  tragic  where  they  are  saying  to  some  States,  oh, 
you  are  going  to  be  okay,  don't  worry  about  it,  bring  us  your  plan, 
let  us  review  it,  and  so  some  Governors  are  saying  to  me  personal- 
ly, Mr.  Chairman,  well,  I  am  not  sure  that  we  need  go  and  do  any- 
thing because  we  have  been  told  that  our  program  may,  quote, 
"may  be  okay",  and  some  of  them  aren't  realizing,  in  my  view,  the 
terrible  risk  they  are  taking,  that  their  programs  may  not  be  okay, 
so  I  guess  in  summary,  that  is  a  long  answer,  but  this  is  not  a 
thing  that  ought  to  be  an  election  year  dilemma,  and  States  have  a 
right,  a  reasonable  expectation  that  we  can  know  what  the  rules 
are  so  that  we  can  plan  and  fund  these  things. 

Now,  in  our  own  case,  when  we  passed  provider  taxes,  we  studied 
the  rules,  we  understood  the  regulations,  we  understood  the  law, 
we  understood  the  intent  of  Congress,  and  we  acted  accordingly, 
and  now  all  of  a  sudden  we  see  that  there  is  a  danger,  so  I  think 
we  have  a  right  to  expect  better  than  that. 

Mr.  Waxman.  I  think  you  do,  too. 

Governor  Walters? 

Governor  Walters.  Mr.  Chairman,  I  think  there  has  been  an  at- 
titude on  HCFA's  part  recently  of  kind  of  don't  worry,  be  happy, 
these  waivers  are  easily  obtained.  And  I  do  support  that  the  long- 
term  motivation  is  severe  cuts  in  the  budget. 

The  problem  that  provides  for  us  as  States  is  that  we  have  only 
two  options.  We  can  either  suffer  the  cuts  or  raise  revenues.  My 
State  is  similar  to  Governor  Wilkinson's  Kentucky  in  that  we  have 
engaged  in  significant  tax  increases  to  fund  education  advance- 
ments and  improvements,  and,  frankly,  in  our  State  we  have  a 
recall  vote  on  tax  increase  coming  up  in  a  matter  of  a  mere  2 
weeks,  and  so  tax  increases  are  a  hot  topic. 

The  idea  that  we  would  be  able  to  raise  additional  taxes  to  ad- 
dress these  needs  in  our  State  is  probably  remote,  and  I  would 
guess  the  same  is  true  for  Kentucky,  so  we  have  to  turn  to  the 
cuts,  and  when  we  cut,  everything  that  is  not  mandated,  then  it 
does,  in  fact,  affect  the  tens  of  thousands  of  people  that  both  of  us 
have  just  cited  in  our  testimony.  So  there  are  not  any  good  options, 
and  there  does  seem  to  be  a  sense  of  enticing  us  into  the  path  here 
by  making  it  seem  as  though  it  is  not  as  bad  as  it  would  appear. 

Mr.  Waxman.  Thank  you. 

Mr.  Synar. 

Mr.  Synar.  Thank  you,  Mr.  Chairman. 

Governor  Walters,  let's  put  some  faces  to  these  figures  in  policy. 
Today  is  Children's  Day,  and  clearly  these  types  of  policies  will 
have  an  impact  on  children.  I  am  particularly  interested  on  how  it 
is  going  to  affect  Oklahoma,  in  the  area  of  prenatal  care  and  im- 
munizations. 
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Governor  Walters.  Well,  Congressman,  it  has  a  very  dramatic 
impact.  For  example,  our  maternal  and  child  health  program  cur- 
rently transfers  $580,000  to  our  Medicaid  agency,  which  results  in 
$1.5  million  in  Federal  funding.  If  we  lost  those  funds,  that  would 
be  the  loss  of  services  of  prenatal  services  to  a  thousand  pregnant 
women,  and  we  would  lose  the  opportunity  to  provide  checkups  and 
immunizations  to  10,000  children. 

We  have  made  some  progress  in  our  State  on  infant  mortality, 
and  in  1984  our  State  was  ranked  with  the  nineteenth  largest 
infant  mortality  rate.  Today  more  recently,  according  to  statistics, 
we  are  the  nineteenth  lowest,  so  we  are  not  where  we  ought  to  be, 
but  we  are  making  good  progress  as  a  result  of  this  funding. 

Even  with  that,  we  estimate  this  year  that  we  will  still  lose  430 
babies  who  will  die  before  their  first  birthday,  and  we  still  have  6.5 
percent  of  the  babies  born  in  our  State  that  are  low  birth  weight 
babies.  In  fact,  we  are  the  sixth  lowest  still  in  Oklahoma  in  moth- 
ers receiving  prenatal  care  in  the  first  trimester. 

If  we  see  these  regulations  take  place,  it  will  almost  completely 
eliminate  our  ability  through  Medicaid  funding  to  provide  the 
kinds  of  services  needed  to  continue  to  make  progress  and  to  re- 
verse the  statistics  I  just  cited. 

Mr.  Synar.  So  what  you  are  telling  us,  David,  is  it  is  not  a 
budget  issue;  it  is  more  of  a  service  access  issue? 

Governor  Walters.  Well,  it  really  is.  We  argue  budget  and  we 
argue  State's  rights,  and  we  argue  congressional  prerogative  and  a 
number  of  other  things,  but  this  is  pure  and  simple  access  to 
health  care,  and  I  guess  I  would  submit  that  when  you  look  at  the 
HCFA  regulations  as  an  attack  on  the  very  heart  and  soul  of  our 
social  programs  and  on  health  care  programs  in  this  country,  and 
when  you  realize  in  your  cases  when  you  go  back  to  your  town 
meetings  and  try  to  explain  something  like  a  budget  sequester  to  a 
town  hall  full  of  citizens  who  are  being  denied  health  care,  I  don't 
think — I  can  barely  survive  the  acronyms  of  CBO  and  OMB  and 
scoring  and  all  the  rest.  I  can  imagine  what  that  town  hall  reaction 
is  going  to  be  when  literally  thousands  of  citizens  are  denied  access 
to  health  care. 

Mr.  Synar.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Mr.  Kostmayer. 

Mr.  Kostmayer.  Thank  you,  Mr.  Chairman. 

Governor  Wilkinson,  you  have  made  great  strides,  as  Chairman 
Waxman  said,  in  reducing  infant  mortality  in  your  State. 

What  kind  of  effect  would  this  have  if  this  regulation  is  imple- 
mented on  your  infant  mortality  rate  in  the  State  of  Kentucky? 

Governor  Wilkinson.  There  is  a  direct  correlation  that  can  be 
proven  and  established.  I  don't  think  there  is  any  question  about  it, 
between  the  reduction  in  Kentucky's  infant  mortality  rate,  as  I 
said,  and  the  reverse,  the  birth  of  those  healthy  babies  in  our  Med- 
icaid efforts,  and  there  is  no  question  but  that  that  trend  would  be 
reversed. 

Mr.  Kostmayer.  Are  these  prenatal  programs,  Governor? 

Governor  Wilkinson.  Prenatal  programs,  neonatal  programs, 
and  in  other  areas  outside  of  Medicaid  we  have  gone  farther  than 
that  with  well  child  programs. 
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Mr.  Kostmayer.  Well,  will  you  find,  in  fact,  another  way  to  fund 
these  programs  if  this  regulation  is  implemented  by  raising  taxes 
or  reducing  funding  from  other  State  programs? 

Governor  Wilkinson.  Congressman,  in  1990  we  had  in  Kentucky 
a  $1.4  billion  tax  increase  because  we  wanted  to  fund  education, 
our  new  education  reform  act,  and  a  whole  host  of  other  things, 
and  we  have  done  that.  It  was  the  largest  tax  increase  in  the  histo- 
ry of  our  Commonwealth.  We  have  made  an  effort  to  do  that  so 
that  we  could  meet  all  of  the  Medicaid  requirements,  fund  educa- 
tion programs,  higher  education,  on  and  on  and  on.  There  is  abso- 
lutely no  opportunity,  absolutely  zero  opportunity  that  there  will 
be  another  tax  increase  in  Kentucky  any  time  very  soon  because 
that  tax  increase,  while  the  citizens  of  our  Commonwealth  were 
willing  to  do  it,  and  did  do  it  because  they  wanted  to  fund  those 
vital  efforts  like  higher  education,  there  can  be  no  tax  increase  in 
the  next  several  years  in  Kentucky,  and  there  will  be  none. 

If  these  regulations  are  allowed  to  become  effective,  Kentucky 
has  no  choice  but  to  cut  on  the  expenditure  side  and  will  be  looking 
in  terms  of  our  biannual  budget  at  almost  $1  billion  of  Medicaid 
services  that  will  be  cut  as  sure  as  we  are  born  in  Kentucky. 

Mr.  Kostmayer.  Well,  are  you  telling  me  that  the  number  of 
children  who  don't  survive  beyond  their  first  birthday  will  actually 
increase  in  the  number  of  Kentucky  children? 

Governor  Wilkinson.  There  is  no  doubt  about  it.  There  is  no 
doubt  about  it.  When  I  said  a  moment  ago  that  people  will  die,  chil- 
dren will  die,  infant  mortality  will  increase,  seniors  and  others, 
people  that  need  kidney  dialysis.  I  mean,  there  is  no  question  about 
it. 

This  isn't  an  iffy  kind  of  thing.  I  mean,  it  is  for  certain. 

Mr.  Kostmayer.  Well,  half  the  Medicaid  recipients  in  the  coun- 
try are  children.  I  suppose  the  same  figures  are  generally  applica- 
ble to  your  State.  They  are  poor,  of  course,  or  they  wouldn't  be  on 
Medicaid,  so  we  are  talking  about  poor  children? 

Governor  Wilkinson.  No  question  about  it. 

Mr.  Kostmayer.  Poor  children  dying? 

Governor  Wilkinson.  Absolutely. 

Mr.  Kostmayer.  Thank  you,  Governor,  very  much. 

Governor  Wilkinson.  Mr.  Chairman,  excuse  me.  May  I  add  a 
couple  comments  to  that?  I  will  try  to  be  very  brief.  Thank  you  for 
the  privilege.  There  are  a  couple  of  other  things  that  I  think  are 
worthy  of  note  here. 

HCFA  wants  to  continue  to  talk  about  linkage  and  how  they 
don't  like  linkage  in  the  case  of  provider  taxes,  and  in  thinking 
about  that,  the  thought  occurred  to  me,  it  is  absolute  nonsense.  We 
would  never  pass  a  tax  if  we  didn't  link  it  with  education  or  link  it 
with  roads  or  link  it  with  some  other  worthy  project,  so  all  the 
rhetoric  coming  out  of  there  about  we  don't  like  linkage  is  just 
beyond  me. 

I  mean,  every  noble  effort  that  certainly  our  Commonwealth  has 
tried  to  do  over  a  long  period  of  time  has  been  linked  to  something. 
Otherwise  we  wouldn't  get  it  done. 

The  other  comment  that  I  want  to  make  that  I  just  cannot  resist 
is  that  this  White  House  is  certainly — they  have  already  done  it 
once  and  certainly  again  talking  about  stopping  the  extended  bene- 
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fits  for  unemployment  insurance,  and  I  just  want  to  point  out  that 
if  that  happens  in  Kentucky  it  will  affect  42,000  people,  20,000 
more  of  which  will  be  eligible  then  for  Medicaid.  So  while  all  this  is 
happening  to  us,  actions  like  the  unemployment  action  will  be 
dumping  20,000  more  people  into  the  program. 

Now,  also  I  think  it  is  fair  to  point  out  that  I  had  to  fight  for 
that  provider  tax.  I  didn't  have  hospitals  and  dentists  and  doctors 
and  optometrists  and  pharmacists  lining  up  outside  my  office 
asking  to  be  taxed.  I  mean,  this  was  something  that  it  wasn't  easy 
to  do,  and  we  had  to  fight  for  that  tax,  and  we  went  exactly  by  the 
rules,  and  we  brought  them  in;  we  worked  on  it.  We  had  a  special 
session,  and  we  thought  it  solved  our  problems. 

Mr.  Synar,  I  want  to  make  a  response  to  one  comment  you  made 
about  the  legislation.  In  my  view,  and  it  is  just  my  opinion,  HCFA 
is  not  going  to  back  off  this  one.  Darman  and  Company  have  taken 
it  on  as  a  personal  effort.  It  is  a  real  personal  thing  with  these 
guys,  and  HCFA  is  not  going  to  back  off.  So  it  is  going  to  require 
legislation,  in  my  view,  and  I  will  recall  just  a  little  conversation  in 
a  statement  I  made  with  our  congressional  delegation  last  week. 

Someone  said  to  me  when  I  had  suggested  perhaps  putting  an 
amendment  on  the  appropriations  bill  over  there  that  it  would 
cause  sequester,  to  which  I  responded,  well,  gentlemen,  I  tell  you, 
come  to  Casey  County  and  tell  the  people  we  couldn't  deal  with 
this  problem  because  we  were  concerned  about  sequester  and  that 
their  health  benefits  are  going  to  disappear  because  we  were  con- 
cerned about  sequester,  and  I  am  sure  they  will  understand  and 
say  that  is  okay. 

Mr.  Chairman,  the  last  remark  I  will  make  is  this,  HCFA  is  issu- 
ing in  some  instances  even  waivers  on  the  mandates,  and  if  we  get 
in  the  position  again  such  that  they  decide  which  States  get  waiv- 
ers for  what  programs  and  run  it  out  of  the  White  House,  it  will 
truly  be  a  tragedy,  and  I  thank  you  for  allowing  me  that  privilege. 

Mr.  Waxman.  Well,  thank  you  both  for  your  excellent  testimony. 
We  are  going  to  do  all  we  can  to  stop  this  horrendous  regulation 
from  going  into  effect. 

Governor  Wilkinson.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  For  our  next  panel,  I  would  like  to  call  forward 
Carol  Herrmann,  the  commissioner  of  the  Alabama  State  Medicaid 
Agency;  Dr.  Molly  Coye,  director  of  the  California  State  Depart- 
ment of  Health  Services;  Raymond  Sweeney,  director  of  New  York 
State  Office  of  Health  Systems  Management;  and  John  A.  Guest, 
the  president  and  CEO  of  Bexar  County  Hospital  District  in  San 
Antonio,  Tex.  Sara  Rosenbaum  from  the  Childrens'  Defense  Fund 
will  join  us  as  soon  as  she  can.  She  is  completing  testimony  before 
the  Senate  Finance  Committee.  Testifying  for  the  Childrens'  De- 
fense Fund  will  be  Joseph  Liu. 

I  want  to  thank  you  for  appearing  before  us  today.  Your  pre- 
pared statements  will  be  included  in  the  record  in  full. 

We  would  like  to  ask  that  you  limit  your  oral  presentation  to  no 
more  than  5  minutes. 

Why  don't  we  start  with  Ms.  Herrmann. 
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STATEMENTS  OF  CAROL  A.  HERRMANN,  COMMISSIONER,  ALA- 
BAMA STATE  MEDICAID  AGENCY;  MOLLY  J.  COYE,  DIRECTOR, 
CALIFORNIA  STATE  DEPARTMENT  OF  HEALTH  SERVICES;  RAY- 
MOND SWEENEY,  DIRECTOR,  OFFICE  OF  HEALTH  SYSTEMS 
MANAGEMENT,  NEW  YORK  STATE  DEPARTMENT  OF  HEALTH; 
JOHN  A.  GUEST,  PRESIDENT/CHIEF  EXECUTIVE  OFFICER, 
BEXAR  COUNTY  HOSPITAL  DISTRICT;  AND  JOSEPH  TIANG-YAU 
LIU,  ASSOCIATE,  HEALTH  DIVISION,  CHILDREN'S  DEFENSE 
FUND 

Ms.  Herrmann.  Thank  you,  Mr.  Chairman.  We  appreciate  the 
opportunity  to  bring  our  issue  to  your  attention  and  the  specifics 
about  the  people  that  are  going  to  be  hurt  by  this  regulation. 

In  May,  the  Alabama  legislature  passed  an  historic  tax  to  fund 
Medicaid  expansions.  These  taxes  were  placed  on  Medicaid-con- 
tracted  nursing  homes  and  hospitals  and  on  all  pharmacies  in  the 
State.  The  nursing  home  tax  is  $1,000  per  bed  for  all  beds,  Medic- 
aid or  private  in  the  facility. 

The  hospital  tax  is  a  general  inpatient  revenue  tax  based,  on  the 
facility's  Medicaid  utilization.  The  pharmacies'  tax  is  a  tax  of  10 
cents  per  prescription  for  all  patients.  These  taxes  are  not  an  al- 
lowable cost  for  cost  reports  submitted  to  the  agency. 

In  recognition  of  the  responsibility  of  the  State  to  maintain  its 
general  fund  allocation  to  Medicaid,  the  tax  law  includes  a  mainte- 
nance of  effort  at  the  fiscal  year  1992  funding  level.  If  the  legisla- 
ture chooses  to  reduce  the  general  funding  appropriation  to  Medic- 
aid in  future  years,  the  tax  becomes  null  and  void. 

The  revenue  generated  by  the  tax  is  placed  in  the  trust  fund  and 
can  only  be  appropriated  to  the  Medicaid  agency.  This  protects 
these  funds  from  improvement  of  health  care  services  to  clients  of 
the  Medicaid  program. 

Between  fiscal  year  1988  and  fiscal  year  1991,  the  Alabama  legis- 
lature increased  the  Medicaid  appropriation  by  over  $48  million. 
The  Medicaid  agency  has  received  over  32  percent  of  all  new  dol- 
lars available  to  the  general  fund  over  these  3  years. 

This  increased  revenue  has  enabled  the  agency  to  continue  fund- 
ing many  expansions  paid  for  by  voluntary  contributions,  such  as 
the  recent  Federal  mandate  extending  coverage  for  pregnant 
women  and  children.  Over  105,000  women  and  children  received 
services  who  would  not  have  been  eligible  in  the  past. 

We  also  implemented  the  EPSDT  expansion.  C  and  B  coverage, 
increased  payments  for  delivering  physicians,  nursing  home 
reform,  increased  coverage  for  physician  services  and  inpatient  hos- 
pital days  and  increased  payments  to  disproportionate  share  hospi- 
tals. 

We  also  will  continue  to  expand  prevention  services,  such  as  par- 
enting classes,  HIV  education  and  outreach,  substance  abuse  pro- 
grams, the  Pryor  bill,  and  other  critical  maternal  and  child  health 
programs.  Without  this  revenue,  health  care  services  in  Alabama 
will  be  decimated.  Medicaid  recipients  will  not  be  the  only  ones  to 
suffer.  They  will  just  be  the  ones  to  suffer  the  most. 

If  this  regulation  is  not  changed,  Alabama  will  be  forced  to  dras- 
tically reduce  its  Medicaid  program.  We  will  have  to  cut  over  half 
of  our  $1.6  billion  budget.  Ten  thousand  individuals  currently  resid- 
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ing  in  nursing  homes  will  lose  eligibility,  forcing  many  of  them 
into  the  unbearable  situation  of  not  only  being  denied  health  care 
services  but  in  many  cases  losing  the  only  home  they  have. 

We  will  be  required  to  reduce  the  number  of  days  covered  in  hos- 
pitals and  physician  offices  drastically  from  16  to  10.  We  will  have 
to  eliminate  the  pharmacy's  program  entirely.  We  would  lose  the 
very  program  that  stands  to  save  both  the  State  and  the  Federal 
Government  money  in  the  future. 

We  will  reduce  disproportionate  share  payments  to  the  very  min- 
imum required  by  Federal  law.  This  will  mean  that  10  to  12  hospi- 
tals will  close  throughout  the  State.  Access  to  very  critical  health 
care  services  will  be  curtailed  in  Alabama.  In  rural  Alabama,  even 
if  you  can  afford  to  pay  for  health  care,  you  will  not  have  access  to 
services. 

The  Alabama  Medicaid  agency  has  moved  from  the  dark  ages  of 
restricted  eligibility,  restricted  benefits,  and  restrictive  resources  to 
being  an  innovative,  cost-efficient,  comprehensive  Medicaid  pro- 
gram. Medicaid  has  become  part  of  the  solution,  not  the  problem. 

We  have  significantly  reduced  our  infant  mortality  rate  and  here 
we  take  great  pride  in  that  1986  we  had  an  infant  mortality  rate  of 
13.3  deaths  per  1,000  live  births.  This  year,  we  were  able  to  an- 
nounce a  10  percent  reduction  from  last  year's  rate  at  10.9  deaths 
per  live  births.  We  certainly  have  a  lot  of  work  ahead  of  us,  but 
that  is  a  tremendous  success  story,  and  most  of  it  is  due  to  Medic- 
aid expansions. 

We  have  increased  access  to  physician  services  for  our  pregnant 
women  and  children  and  improved  and  shortened  the  application 
process,  and  recently  we  out-stationed  over  100  eligibility  workers 
at  the  site  of  the  health  care  facilities. 

All  of  these  successes  and  so  many  more  will  be  lost  under  this 
regulation.  What  we  must  remember  is  that  we  are  not  just  talking 
about  numbers  and  budgets;  we  are  talking  about  healthier  babies, 
healthier  mothers,  and  a  better  quality  of  life  for  all  of  our  elderly 
citizens. 

On  behalf  of  over  400,000  Alabamans  that  depend  on  Medicaid 
for  their  health  care,  I  implore  you  to  resolve  this  issue. 
Thank  you  very  much  for  the  opportunity  to  be  here  today. 
Mr.  Waxman.  Thank  you  very  much,  Ms.  Herrmann. 
[The  prepared  statement  of  Ms.  Herrmann  follows:] 

Prepared  Statement  of  Carol  A.  Herrmann,  Commissioner,  Alabama  State 

Medicaid  Agency 

In  only  three  years,  Alabama's  Medicaid  program  has  moved  from  one  of  the  most 
restrictive  in  the  country,  in  terms  of  eligibility  requirements  and  service  limita- 
tions, to  a  good,  basic,  cost  efficient  program  of  health  care  for  400,000  low  income 
people  throughout  the  state.  The  Alabamans  from  Medicaid  in  Alabama  are  all  dis- 
advantaged. They  include  pregnant  women,  children  and  the  elderly  who  are  in 
most  need  of  our  assistance.  Since  1988,  the  Alabama  Medicaid  Agency's  top  priority 
has  been  the  improvement  of  maternal  and  child  health  services,  with  the  ultimate 
aim  of  reducing  the  state's  sinfully  high  infant  mortality  rate.  Alabama  had  the 
highest  infant  mortality  rate  of  any  state  in  the  nation  in  1986 — 13.3  deaths  per 
1,000  live  births — but  the  rate  came  down  to  10.9  in  1990.  Medicaid  expansions 
played  a  significant  role  in  this  reduction. 
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MEDICAID  AND  THE  ALABAMA  ECONOMY 

Because  Alabama  is  a  poor  state,  it  has  a  tremendous  need  for  human  services 
programs  such  as  Medicaid  and  tremendous  difficulty  in  funding  them.  Half  of  Ala- 
bama's four  million  citizens  live  in  the  state's  four  major  metropolitan  areas,  but 
the  other  half  live  in  rural  areas  where  there  is  little  or  no  industry  to  boost  the 
economy  through  jobs  and  taxes.  One  fifth  of  the  state's  population  lives  below  the 
federal  poverty  level.  Alabama's  per  capita  income  is  less  than  80  percent  of  the 
national  average — $14,826  versus  $18,658.  Unemployment  has  hovered  at  about 
seven  percent  for  each  of  the  last  three  years. 

Up  until  1988,  the  Alabama  Medicaid  Agency  received  virtually  all  of  its  funding 
from  the  state  General  Fund  which  has  seen  little  growth  in  the  past  few  years. 
Approximately  90  percent  of  Alabama's  tax  revenues  are  earmarked  for  purposes 
outside  the  General  Fund,  as  compared  to  a  national  earmarking  average  of  only  23 
percent.  Monies  coming  into  the  General  Fund  include  a  variety  of  revenues  that 
depend  on  a  strong  economy  to  produce  maximum  benefit — such  as  corporation,  cig- 
arette and  hazardous  waste  taxes. 

Alabama's  Medicaid  program  has  been  the  primary  recipient  of  any  increase  in 
General  Fund  revenues.  In  1988,  Medicaid's  General  Fund  appropriation  was  $102 
million,  or  15.2  percent  of  General  fund  revenues.  By  1991,  those  figures  had  in- 
creased to  an  appropriation  of  $150  million  and  18.1  percent  of  General  Fund. 

Voluntary  Contributions  and  Provider  Specific  Taxes 

Starting  in  1989,  the  Alabama  Medicaid  program  has  depended  on  voluntary  con- 
tributions from  disproportionate  share  hospitals  to  help  in  financing  the  state's 
share  of  Medicaid  costs.  Because  of  low  per  capita  income,  Alabama's  matching  rate 
is  27.07  percent.  In  1990,  voluntary  contributions  supplied  $79  million  in  state  funds; 
by  1991,  that  amount  had  increased  to  $105  million.  At  the  same  time  the  legisla- 
ture increased  the  General  Fund  appropriation  to  Medicaid  from  $114  million  to 
S149  million. 

Beginning  on  October  1,  1991  (fiscal  year  1992)  Alabama  will  phase  out  voluntary 
contributions  and  start  relying  on  provider  specific  taxes  for  a  major  source  of  state 
revenue  for  Medicaid  funding.  This  shift  in  funding  sources  has  been  made  in  antici- 
pation of  the  loss  of  voluntary  contributions,  through  regulation,  when  the  Congres- 
sional moratorium  is  lifted  at  the  end  of  this  year.  Alabama's  new  taxes  on  nursing 
homes,  hospitals  and  pharmacists  are  expected  to  supply  almost  $173  million  in 
state  matching  funds  in  1992. 

With  voluntary  contributions,  Alabama  has  been  able  to  meet  federal  mandates 
and  enhance  services  for  children,  pregnant  women  and  mothers.  With  provider  spe- 
cific taxes,  the  work  begun  in  1988  can  continue  and  services  can  be  further  en- 
hanced. Should  Alabama  lose  its  ability  to  use  provider  specific  taxes  as  a  part  of 
the  state's  share  for  federal  matching  funds,  the  Medicaid  program  will  collapse.  In 
fact,  the  loss  of  provider  specific  taxes  and  the  federal  matching  funds  they  generate 
will  be  catastrophic  for  the  entire  health  care  delivery  system  in  the  state.  Alabama 
will  regress  to  the  "dark  ages"  of  health  care.  Children  and  pregnant  women  will 
lose  access  to  the  medical  services  they  need,  the  infant  mortality  rate  will  go  up 
again,  and  the  elderly  will  lose  eligibility  for  care  in  a  nursing  home. 

Eligibility  for  More  Children  and  Pregnant  Women 

Alabama's  progress  over  the  last  three  years  has  truly  been  remarkable,  and  the 
future,  if  the  state  is  able  to  keep  its  new  funding  source  for  Medicaid,  holds  prom- 
ise for  higher  achievements.  A  highlight  of  recent  years  has  been  the  expansion  of 
Medicaid  to  serve  more  children  and  pregnant  women.  Since  July  1,  1988,  when  the 
first  of  three  expansions  went  into  effect,  Medicaid  has  served  a  total  of  108,000  chil- 
dren and  pregnant  women  who  would  not  otherwise  have  been  eligible.  These  are 
children  and  pregnant  women  with  family  incomes  too  high  to  qualify  for  cash  as- 
sistance through  Alabama  AFDC  program.  Currently,  Alabama  is  serving  11,000 
pregnant  women  and  34,000  children  each  month  who  would  not  have  been  covered 
without  the  expansions;  in  1992  those  monthly  averages  will  go  up  to  68,000  chil- 
dren and  14,000  pregnant  women.  Because  of  expanded  coverage,  Medicaid  pays  for 
about  40  percent  of  all  births  in  the  state. 

Maternal  and  Child  Health  Initiatives 

In  addition  to  expanding  eligibility,  some  of  the  other  initiatives  Alabama  has  un- 
dertaken to  improve  services  for  babies  and  children,  mothers  and  pregnant  women 
are  outlined  below.  Whether  mandated  by  federal  law  or  initiated  at  the  state's  own 
volition,  the  improvements  have  depended  on  voluntary  contributions  for  their  fund- 
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ing  in  the  past  and  will  depend  on  provider  specific  taxes  for  their  continuation  and 
enhancement  in  the  future: 

(1)  Maternity  Care  Waiver,  now  operating  in  23  of  the  state's  67  counties,  is  show- 
ing success  in  reducing  infant  mortality  and  in  reducing  the  need  for  neonatal  in- 
tensive care  and  hospital  readmissions  in  the  first  year  of  life.  The  waiver  involves  a 
primary  provider  that  coordinates  total  care  for  the  pregnant  woman  throughout 
pregnancy  and  until  after  the  baby  is  born.  Important  components  are  outreach, 
education  and  case  management. 

(2)  The  payment  rate  for  prenatal  care  and  delivery  has  been  increased  to  $1,000, 
one  of  the  highest  rates  paid  by  any  Medicaid  program  in  the  country.  There  are 
plans  to  increase  the  rate  even  more  to  provide  additional  incentives  for  physicians 
practicing  in  rural  areas.  The  new  payment  rate  will  be  $1,700  for  rural  physicians 
and  $1,200  for  those  practicing  in  urban  areas. 

(3)  In  counties  where  the  maternity  waiver  does  not  operate,  pregnant  women  eli- 
gible for  Medicaid  still  have  the  advantage  of  case  management  by  social  workers  or 
nurses  to  assure  that  patients  receive  the  health  care  and  social  services  they  need. 

(4)  Alabama  was  one  of  the  very  first  states  to  fully  implement  the  EPSDT  man- 
date. Because  of  this  federal  mandate  for  children,  Medicaid  now  assures  unlimited 
services  for  children  when  treatment  is  found  to  be  medically  necessary  as  a  result 
of  a  health  screening  through  the  EPSDT  program. 

(5)  In  1990,  Medicaid  implemented  the  Healthy  Beginnings  program  for  all  preg- 
nant women  in  the  state.  This  is  an  award-winning  incentive  and  awareness  pro- 
gram encouraging  all  pregnant  women,  whether  covered  by  Medicaid  or  not,  to  seek 
early  and  continuous  care  and  practice  good  health  habits.  More  than  22,000  women 
were  reached  by  Healthy  Beginnings  during  its  first  year.  Next  year,  Medicaid 
plans  to  expand  the  program  to  include  incentives  for  children  to  encourage  regular 
health  screenings. 

(6)  Medicaid  has  recently  placed  eligibility  workers  on  site  at  hospitals,  health  de- 
partment clinics  and  rural /community  health  clinics  throughout  the  state  to  deter- 
mine Medicaid  eligibility  for  children  and  pregnant  women.  Eligibility  is  deter- 
mined on  site  where  the  pregnant  woman  or  child  receives  health  care  services.  We 
anticipate  reducing  the  time  for  eligibility  determinations  from  45  days  to  10  days. 

(7)  Medicaid  payments  to  disproportionate  share  hospitals  have  enabled  many  hos- 
pitals to  recover  some  of  their  cost  for  uncompensated  care.  This  enables  many  hos- 
pitals to  continue  to  provide  free  care  for  non-Medicaid  indigent  clients. 

(8)  Medicaid  plans  to  initiate  funding  for  parenting  classes  in  1992 — to  teach  par- 
ents how  to  care  for  their  children,  thus  avoiding  problems  such  as  abuse,  neglect 
and  failure  to  obtain  needed  health  care.  This  improvement  should  help  to  reduce 
infant  mortality  in  the  postneonatal  period. 

(9)  Medicaid  is  working  toward  establishment  of  systems  of  coordinated  care 
throughout  the  state  for  all  Medicaid  eligibles. 

These  coordinated  systems  of  managed  care  will  enable  Medicaid  to  provide  more 
and  better  services  at  less  cost.  Preventive  services,  especially,  will  produce  long- 
term  savings. 

(10)  Through  physician  program  reform  Medicaid  is  improving  services  provided 
by  physicians  to  Medicaid  eligibles.  This  involves  adjusting  rates  paid  to  physicians 
(rates  have  not  been  increased  since  1981),  reducing  paperwork,  simplifying  proce- 
dures and  generally  making  the  program  more  "user  friendly"  for  physicians  so 
that  they  will  enthusiastically  participate  in  Medicaid.  Physician  program  reform 
will  result  in  better  access  to  care  for  children  and  pregnant  women  as  well  as  all 
others  depending  on  Medicaid  for  payment  of  their  health  care. 

(11)  In  cooperation  with  EDS,  its  fiscal  agent,  Medicaid  is  implementing  an  auto- 
mated system  that  enables  health  care  providers  to  obtain  a  wide  range  of  informa- 
tion quickly  and  easily.  Through  this  system,  providers  can  verify  patient  eligibility 
for  Medicaid,  determine  whether  the  patient  has  maximized  benefits,  and  find  out 
whether  the  patient  has  private  insurance  in  addition  to  Medicaid.  Over  the  next 
year,  the  system  will  be  enhanced  to  enable  a  provider  to  reserve  payment  for  serv- 
ices and  submit  claims. 

Alabama  Needs  Provider  Specific  Taxes 

Alabama  must  have  provider  specific  taxes — and  the  federal  matching  funds  the 
taxes  bring  in  to  the  state — to  keep  a  program  that  continues  to  meet  the  health 
care  needs  of  over  400,000  individuals  in  the  most  cost  efficient,  effective  manner. 
The  maternal  and  child  health  improvements  Alabama  has  been  able  to  initiate — 
and  all  the  plans  for  future  enhancements  will  virtually  be  wiped  out  if  the  taxes 
are  not  available  for  use  in  helping  to  supply  the  state's  portion  of  the  funding. 
Over  a  year's  time,  without  the  taxes,  the  state  will  lose  $795  million,  or  half  of  its 
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$1.6  billion  Medicaid  budget  for  1992.  Because  of  Alabama's  weak  economy  and  its 
tax  structure,  there  is  little  hope  for  obtaining  the  funding  from  another  source. 

Cutbacks  that  will  have  to  be  made  in  Medicaid  services,  if  Alabama  loses  use  of 
the  taxes,  include  reducing  payments  to  health  care  providers  such  as  hospitals, 
physicians  and  nursing  homes.  Disproportionate  share  payments  to  hospitals  to  help 
in  recovering  their  uncompensated  care  will  be  eliminated.  Coverage  of  prescription 
drugs  will  be  eliminated.  The  income  nursing  home  residents  can  have  and  still 
qualify  for  Medicaid  will  be  reduced  from  the  current  $1,221  a  month  to  $300  a 
month,  so  that  10,000  people  currently  residing  in  nursing  homes  would  lose  eligibil- 
ity for  Medicaid. 

The  loss  of  provider  specific  taxes  will  devastate  health  care  delivery  to  children, 
pregnant  women  and  the  elderly,  as  well  as  to  all  others  in  the  state,  regardless  of 
their  eligibility  for  Medicaid.  With  reduced  payments,  many  health  care  providers, 
who  have  been  coming  back  to  Medicaid  because  of  all  the  improvements,  will  no 
longer  accept  Medicaid  as  payment.  Recipients  will  lose  all  access  to  care.  Without 
disproportionate  share  payments,  many  hospitals  will  stop  delivering  babies,  and 
some,  especially  in  rural  areas,  will  close  because  Medicaid  payments  have  enabled 
many  of  them  to  remain  solvent. 

Alabama's  infant  mortality  rate,  which  has  gone  down  significantly,  will  go  up 
again,  as  babies  and  pregnant  women  lose  access  to  necessary  medical  services. 
Under  the  weight  of  law  suits  and  federal  disallowances  because  of  failure  to  make 
"reasonable  and  adequate"  payments,  the  entire  Medicaid  program  will  collapse 
and,  with  it,  a  great  deal  of  health  care  delivery  to  people  who  never  have  and 
never  will  qualify  for  Medicaid. 

An  Illegal  Regulation 

Just  as  important  as  Alabama's  need  for  provider  specific  taxes  is  its  right,  as  a 
state,  to  impose  taxes  and  use  the  revenue  to  obtain  federal  matching  funds.  Con- 
gress, in  writing  the  Omnibus  Budget  Reconciliation  Act  of  1990,  specifically  prohib- 
ited HCFA  from  denying  or  limiting  payments  to  a  state  for  Medicaid  expenditures 
attributable  to  taxes  on  health  care  providers.  The  only  exception  is  that  hospitals 
and  nursing  facilities  cannot  include  the  cost  of  the  taxes  in  the  cost  reports  they 
submit  to  assist  Medicaid  in  determining  appropriate  reimbursement  amounts.  Ala- 
bama, in  designing  its  package  of  provider  specific  taxes,  was  very  careful  to  stay 
within  the  boundaries  of  federal  law  and  the  scope  of  the  expressed  intent  in  Con- 
gress. Clearly,  the  interim  final  rule  issues  by  HCFA  on  September  12  is  blatantly 
illegal. 

Alabama's  reliance  on  voluntary  contributions  and  provider  specific  taxes  evolved 
largely  from  the  necessity  of  finding  ways  to  financing  federal  mandates — whether 
for  expansions  in  eligibility  or  improvements  in  services.  Many  of  the  mandates — 
and  the  financing  mechanisms  the  state  has  developed  to  implement  them — have 
led  Alabama  into  a  bold  and  bright  new  age  of  health  care  for  the  disadvantaged. 
Alabama's  infant  mortality  rate  is  going  down,  and  maternal  and  child  health  serv- 
ices, including  many  that  were  not  mandated,  are  improving  and  expanding.  Ala- 
bama is  moving  forward  with  health  care  and  Medicaid  for  the  first  time  in  the  26 
year  history  of  the  program. 

It  is  unconscionable  to  allow  Alabama's  program  of  health  care  for  the  poor — or 
the  program  in  any  other  state — to  fall  under  the  weight  of  an  illegal  regulation. 
Congress  can  and  should  prevent  this  devastating  rule  from  going  into  effect.  Ala- 
bama is  doing  its  part  to  finance  its  share  of  Medicaid  costs.  Congress  has  tried  to 
do  its  part  by  giving  states  discretion  in  how  they  raise  revenue  for  Medicaid.  Now 
it  is  time  for  HCFA  to  carry  out  its  responsibility.  Apparently  it  will  take  action  by 
Congress  to  make  HCFA  recognize  its  obligation,  not  only  for  funding  the  federal 
portion  of  Medicaid  but  also  for  allowing  states  to  fund  their  portion  in  ways  Con- 
gress has  specifically  authorized. 

Mr.  Waxman.  Dr.  Coye. 

STATEMENT  OF  MOLLY  J.  COYE 

Ms.  Coye.  Thank  you,  Chairman  Waxman.  Thanks  for  the  oppor- 
tunity to  comment  on  the  proposed  HCFA  regulations. 

We  are  very  concerned  about  how  these  regulations  may  affect 
California's  new  intergovernmental  transfer  program  and  to  a 
lesser  extent  how  it  may  impact  on  our  existing  voluntary  donation 
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program,  which  is  responsible  for  a  much  smaller  proportion  of  the 
State  MediCal  budget. 

I  am  speaking  to  you  today  not  only  as  the  director  of  the  largest 
State  health  department  in  the  country,  but  as  a  public  health  pro- 
fessional who  has  worked  both  for  the  Federal  Government  and  in 
other  States,  and  in  every  situation  been  urgently  concerned  about 
the  problem  of  access  to  health  care  services. 

In  the  interest  of  time,  I  would  like  to  just  speak  very  frankly. 

Disproportionate  share  funds  are  critical  in  assuring  access  to 
medically  necessary  health  care  services  for  Calif  or  nians.  Without 
these  alternatives  to  fund  the  non-Federal  share  of  Medicaid,  we 
will  be  unable  to  maintain  our  safety  net  providers.  Moreover,  our 
recently  enacted  intergovernmental  transfer  funding  program  for 
these  payments  is  entirely  consistent  with  Medicaid  law. 

These  intergovernmental  transfer  funds  are  local  government 
general  revenues,  a  historically  and  legislatively  supported  means 
of  generating  non-Federal  Medicaid  funds. 

We  need  these  mechanisms  for  health  care  financing  because  of 
the  explosive  growth  in  our  MediCal  program  and  budget.  In  the  2 
years  from  fiscal  year  1989  to  1991,  California's  State  MediCal  costs 
increased  from  $7.6  billion  to  $9.6  billion,  or  by  more  than  25  per- 
cent. State  MediCal  eligibles  increased  from  3.5  million  to  4.3  mil- 
lion or  by  almost  1  million  people  in  just  2  years. 

The  new  Federal  mandates  in  the  last  half  decade  have  been  a 
major  factor  in  this  growth,  contributing  20  percent  of  the  growth 
in  our  Medicaid  expenditures  in  fiscal  year  1989  alone.  The  most 
significant  part  of  this  has  been  the  immigration  reform  legislation 
which  added  300,000  eligibles  just  under  that  program. 

Now,  a  distinction  to  many  other  States,  only  15  percent  of  our 
hospitals  are  designated  as  disproportionate  share  providers.  By 
far,  the  most  important  among  them  are  the  26  county  hospitals. 
These  facilities  provide  only  16  percent  of  the  total  acute  inpatient 
care  in  California,  but  they  provide  60  percent  or  more  of  the  un- 
compensated care  in  their  geographic  areas. 

These  hospitals  are  in  crisis.  Nine  county  hospitals  have  already 
closed  since  1980  in  urban  areas  such  as  Los  Angeles  and  San 
Diego,  and  in  many  rural  counties  as  well. 

Key  regions  of  our  State,  including  Los  Angeles  and  Orange 
Counties,  are  now  reeling  under  the  impact  of  trauma  centers 
closed,  emergency  departments  closed,  and  shrinking  access  to  ob- 
stetrical care  because  of  accelerating  uncompensated  care  costs. 

California's  recently  enacted  system  of  intergovernmental  trans- 
fer will  fund  a  MediCal  payment  adjustment  system  for  acute  inpa- 
tient services  rendered  by  our  disproportionate  share  hospitals.  It 
fully  complies  with  Federal  law,  both  in  its  spirit  and  in  the  letter 
of  the  statutes.  This  system  was  established  in  July  1991.  It  man- 
dates intergovernmental  transfers  from  public  entities  which  are 
political  subdivisions  of  the  State  and  operate  disproportionate 
share  acute  inpatient  hospitals  for  use  in  funding  the  non-Federal 
share  of  new  Medicaid  disproportionate  share  payments. 

Such  intergovernmental  transfers  have  been  a  conventional  and 
historic  source  of  funding  for  the  non-Federal  share  of  State  Medic- 
aid programs  in  a  number  of  other  States  as  well.  We  strongly  be- 
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lieve  that  this  practice  should  continue  to  be  allowed  for  Medicaid 
expenditures. 

In  California,  Federal  Medicaid  rules  have  long  permitted  local 
government  funding  and  other  intergovernmental  transfers  to 
serve  as  part  of  the  generation  of  the  non-Federal  share  of  expendi- 
tures. In  fact,  for  many  years  California  counties  were  required  to 
contribute  funds  for  this  purpose.  All  of  the  additional  funding  gen- 
erated by  our  new  supplemental  payment  program  will  be  used  ex- 
clusively for  the  MediCal  program  which  will  grow  by  over  a  bil- 
lion dollars  in  the  next  fiscal  year  alone,  from  1990  to  1991,  in 
terms  of  cost  to  the  system. 

I  do  want  to  make  it  clear  that  we  are  really  not  yet  certain  ex- 
actly what  HCFA's  intentions  are  with  regard  to  intergovernmen- 
tal transfer.  I  am  appearing  today  to  stress  the  urgency  of  our  con- 
cerns and  our  hopes  that  further  clarification  by  HCFA  will  sup- 
port the  continuation  of  intergovernmental  transfers. 

Turning  to  the  issue  of  voluntary  contributions  or  donated  funds, 
we  also  feel  that  some  level  of  voluntary  contribution  should  be  al- 
lowed, to  the  extent  that  the  expenditures  are,  in  fact,  for  medical 
care  and  services  to  Medicaid-eligible  persons. 

We  have  operated  such  a  program  for  the  last  2  years  in  Califor- 
nia on  a  very  modest  scale  at  about  $75  million  donated  funds  per 
year,  but  it  has  been  absolutely  critical  to  meet  the  acute  needs  of 
hospitals  to  maintain  OB  services,  maintain  trauma  services  and 
emergency  room  services. 

In  summarizing,  let  me  be  very  clear,  our  new  intergovernmen- 
tal transfer  funded  program  of  disproportionate  share  payments  is 
not  a  scam.  The  intergovernmental  transfer  funds  to  be  federally 
matched  will  be  derived  from  general  revenues  at  the  local  govern- 
ment level  and  will  be  used  exclusively  to  fund  disproportionate 
share  payments  to  safety  net  hospitals  that  provide  federally  man- 
dated services  to  the  poor. 

The  use  of  intergovernmental  transfers  to  fund  the  non-Federal 
share  of  Medicaid  expenditures  has  been  and  is  currently  provided 
for  in  Federal  statute.  In  the  short  term,  the  funds  generated  from 
these  transfers  will  prevent  severe  cutbacks  in  needed  services.  In 
the  long  term,  these  funds  will  help  to  keep  a  significant  number  of 
our  State's  disproportionate  share  facilities  from  closing. 

Our  counties  have  stated  very  clearly  that  these  funds  and  pay- 
ments are  essential  to  maintain  the  fragile  system  of  publicly 
funded  health  care  for  the  poor  and  uninsured. 

In  conclusion,  public  health  leaders  around  the  country  have 
commented  frequently  about  the  difficulty  we  have  in  carrying  out 
our  responsibilities  to  prevent  illness  and  disease  because  of  our 
necessary  preoccupation  with  actually  ensuring  access  to  care  for 
personal  medical  services  for  the  poor  and  uninsured. 

Many  States  have  done  a  great  deal  to  advance  in  this  area,  and 
California  has  done  a  great  deal.  We  must  be  allowed  to  continue 
providing  these  services.  If  we  can,  we  will  be  able  to  increasingly 
turn  our  attention  to  the  need  for  prevention. 

Mr.  Waxman.  Thank  you  very  much,  Dr.  Coye. 

[The  prepared  statement  of  Dr.  Coye  follows:] 
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Prepared  Statement  of  Molly  Joel  Coye,  Director,  California  State 
Department  of  Health  Services 

Thank  you  for  the  opportunity  to  comment  on  the  proposed  regulations  relating 
to  voluntary  contributions  (donated  funds)  and  provider  specific  taxes  as  a  source  of 
financing  the  non-federal  share  of  Medicaid  expenditures.  We  are  urgently  con- 
cerned with  how  these  regulations  may  affect  the  State's  new  intergovernmental 
transfer  program.  We  are  also  concerned  about  how  these  proposed  regulations  will 
affect  the  State's  use  of  donated  funds  to  support  a  small  amount  of  California's 
Medi-Cal  budget.  These  funding  alternatives  are  badly  needed  to  maintain  the  via- 
bility of  our  disproportionate  share  hospitals. 

In  the  interest  of  time,  I  would  like  to  speak  frankly  with  you  about  why  these 
funds  are  critical  to  the  State  in  assuring  access  to  medically  necessary  health  care 
services  to  low  income  Californians.  Without  alternatives  for  funding  the  non-feder- 
al Medicaid  share,  the  State  will  be  unable  to  assist  our  tragic  and  floundering 
system  of  safety  net  providers — and  most  especially  the  public  hospitals.  While  the 
concerns  that  are  intended  to  be  addressed  by  the  proposed  regulations  are  lauda- 
ble, it  should  be  clearly  understood  that  our  new  intergovernmental  transfer  fund- 
ing program  of  disproportionate  share  payments  is  entirely  consistent  with  Medic- 
aid law  and  is  not  a  scam.  The  intergovernmental  transfer  funds  are  products  of 
local  government  general  revenues  which  are  intended  to  be  and  will  be  used  to 
shore  up  the  health  care  providers  of  last  resort — the  disproportionate  share  hospi- 
tals who  provide  the  medical  care  to  the  poor. 

Please  let  me  first  explain  why  new  health  care  financing  approaches  are  so  im- 
portant to  California.  I  believe  the  State's  experience  of  explosive  growth  in  our 
Medi-Cal  Program  and  budget  is  similar  to  most  other  states.  From  1989-90  to  1991- 
92  State  fiscal  years,  the  State  Medi-Cal  services  cost  increased  from  $7.6  billion  to 
$9.6  billion,  or  by  $2.0  billion.  From  1989-90  to  1991-92  State  fiscal  years,  State 
Medi-Cal  eligibles  increased  from  3.5  million  to  4.3  million,  or  by  800,000  eligibles. 
From  1989-90  to  1990-91  alone,  20  percent  of  the  growth  in  the  State's  Medicaid 
expenditures  were  as  a  result  of  new  federal  mandates.  The  most  significant  of  the 
federal  changes  has  been  the  addition  of  about  300,000  eligibles  as  a  result  of  the 
immigration  reform  legislation.  This  rate  of  growth  has  clearly  had  a  major  impact 
on  California  and  the  State's  health  care  providers. 

Of  the  approximately  550  hospitals  in  California,  approximately  85  (or  15.4  per- 
cent) are  designated  as  disproportionate.  This  percentage  is  relatively  low  as  con- 
trasted to  other  states.  The  State's  county  hospitals  account  for  about  26  of  the  85 
disproportionate  share  hospitals.  The  counties  report  that  while  these  26  facilities 
have  provided  16  percent  of  the  total  acute  inpatient  care  in  California,  these  hospi- 
tals only  constitute  about  11  percent  of  the  total  staffed  beds  and  5  percent  of  the 
total  industry's  assets.  Further,  it  has  been  reported  that  the  State's  county  facili- 
ties provide  60  percent  or  more  of  the  uncompensated  care  in  their  geographic 
areas.  Nine  county  hospitals  have  closed  since  1980 — including  acute  inpatient  hos- 
pitals in  Los  Angeles,  San  Diego  and  numerous  rural  counties.  More  recently,  vari- 
ous key  regions  of  the  State,  including  Los  Angeles  and  Orange  Counties,  have  been 
struggling  with  the  loss  of  trauma  centers,  emergency  departments,  and  access  to 
obstetrical  care  because  of  accelerating  uncompensated  care  costs. 

Several  federal  Medicaid  statutory  amendments  over  the  past  decade  have  man- 
dated states  to  provide,  as  part  of  their  State  Medicaid  programs,  special  recognition 
and  higher  payment  amounts  to  hospitals  which  provide  services  to  a  disproportion- 
ate number  of  Medicaid  and  other  low-income  patients.  These  federal  amendments 
are  laudable  changes  as  they  were  intended  to  assist  those  "safety  net"  hospitals, 
particularly  public  hospitals  and  teaching  hospitals,  that  face  significant  financial 
distress  due  to  changing  economic  circumstances  in  the  health  care  industry.  Cali- 
fornia's new  system  of  intergovernmental  transfers  will  fund  a  Medi-Cal  payment 
adjustment  system  for  acute  inpatient  services  rendered  by  our  disproportionate 
share  hospitals  in  compliance  with  federal  law. 

On  July  30,  1991,  California  enacted  SB  855  mandating  intergovernmental  trans- 
fers from  public  entities  which  are  political  subdivisions  of  the  state  and  operate 
disproportionate  share,  acute  inpatient  hospitals,  for  use  in  funding  the  non-federal 
share  of  new  Medicaid  disproportionate  share  payments.  Intergovernmental  trans- 
fers have  been  a  conventional  and  historic  source  for  funding  the  nonfederal  share 
of  state  Medicaid  programs  in  various  states.  California  strongly  believes  that  this 
practice  should  continue  to  be  allowed  for  Medicaid  expenditures.  Federal  Medicaid 
rules  have  permitted  local  government  funding  and  other  intergovernmental  trans- 
fers to  serve  as  part  of  the  nonfederal  share  of  expenditures  for  services  rendered  to 
Medi-Cal  beneficiaries.  Historically,  California  counties  were  required  to  contribute 
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funds  in  support  of  the  Medi-Cal  Program,  although  this  requirement  has  not  been 
in  place  during  recent  years.  It  is  important  to  recognize  that  the  additional  funding 
generated  by  our  new  supplemental  payment  program,  will  be  used  for  the  Medi-Cal 
Program,  which  is  estimated  to  grow  by  over  a  billion  dollars  from  the  1990-91  to 
the  1991-92  State  fiscal  years.  The  State  Medical  Program  has  since  submitted  a 
State  Plan  Amendment  for  federal  approval  of  the  new  supplemental  payments. 

The  85  facilities  designated  as  disproportionate  share  hospitals  in  California  rep- 
resent the  safety  net  providers  for  the  State's  medically  indigent  population.  In 
order  to  maintain  access  to  and  the  level  of  service  provided  by  these  institutions,  it 
is  essential  that  the  new  local  government  financing  and  enhanced  disproportionate 
share  payments  to  the  State's  safety  net  hospitals  be  approved.  Without  these  sup- 
plemental payments,  the  survival  of  California's  safety  net  providers  will  be  in  jeop- 
ardy and  in  turn,  access  to  care  for  the  poor  and  uninsured  in  the  State  will  be  a 
risk. 

Additionally,  California  feels  that  some  level  of  voluntary  contributions  (donated 
funds)  should  be  allowed  to  the  extent  that  the  expenditures  are  made  for  medical 
care  and  services  to  Medicaid  eligibles. 

In  1989,  California  enacted  SB  1255  and  established  a  program  of  voluntary  con- 
tributions from  private  entities  and  intergovernmental  transfers  from  local  govern- 
ments (including  the  counties).  These  monies  are  collected  periodically  and  used  to 
negotiate  one-time  rate  increases  with  selected  disproportionate  share  hospitals  that 
have  acute  inpatient  services  contracts  with  the  Medi-Cal  Program.  The  one-time 
rate  increases  are  used  for  priorities  and  needs  such  as  capital  expansion  or  im- 
provement of  emergency  and  labor/ delivery  rooms,  expansion  of  obstetrical/emer- 
gency room  coverage,  and  maintenance  of  emergency  services  access.  To  date,  Cali- 
fornia has  collected  $147.4  million  of  funds  since  the  implementing  legislation  was 
enacted.  We  do  not  believe  that  there  is  any  question  that  these  priority  areas  are 
an  appropriate  use  of  voluntary  contributions,  and  believe  that  the  proposed  regula- 
tory action  should  accommodate  these  health  care  needs. 

In  summarizing,  we  would  like  it  to  be  clearly  understood  that  California's  new 
intergovernmental  transfer  funded  program  of  disproportionate  share  payments  is 
not  a  scam.  The  intergovernmental  transfer  funds  to  be  federally  matched  will  be 
derived  from  general  revenues  at  the  local  government  level  and  will  be  used  to 
fund  disproportionate  share  payments  to  the  State's  safety  net  hospitals  in  provid- 
ing federally  mandated  services  to  the  poor.  The  use  of  intergovernmental  transfers 
to  fund  the  non-federal  share  of  Medicaid  expenditures  has  and  is  currently  provid- 
ed for  in  federal  statute.  In  the  short  term,  the  funds  generated  from  the  intergov- 
ernmental transfers  will  prevent  cutbacks  in  services  at  the  disproportionate  share 
hospitals  and  disruption  of  primary  health  care  services.  In  the  long-term,  these 
funds  will  help  keep  a  significant  number  of  the  State's  disproportionate  share  fa- 
cilities from  closing  and  causing  a  corresponding  adverse  effect  on  access  to  health 
care  in  those  geographic  areas  of  California.  The  State's  counties  have  stated  very 
clearly  that  these  funds  and  payments  are  essential  to  maintaining  the  fragile 
system  of  publicly  funded  health  care  provided  to  the  poor  and  uninsured  through 
California's  system  of  safety  net  hospitals.  Further,  we  would  add  that  the  absolute 
prohibition  against  the  use  of  voluntary  contributions  (donated  funds),  as  currently 
contemplated  in  the  draft  regulations,  is  inappropriate  in  light  of  the  vital  services 
toward  which  these  funds  have  been  and  are  proposed  to  be  used. 

Mr.  Waxman.  Mr.  Sweeney. 

STATEMENT  OF  RAYMOND  SWEENEY 

Mr.  Sweeney.  Thank  you,  Mr.  Chairman,  for  inviting  us  to  testi- 
fy today. 

New  York  was  one  of  the  States  visited  by  OMB,  HHS,  and 
HCFA  staff  to  identify  our  disproportionate  share  program,  and  we 
are  frequently  cited  as  one  of  the  larger  States  that  is  taking  ad- 
vantage of  OBRA  1990. 

In  proportion  to  the  size  of  our  program,  however,  our  numbers 
seem  relatively  modest.  We  have  a  large  Medicaid  program.  We 
spend  over  $13  billion  a  year  on  Medicaid,  and  in  spite  of  that  we 
have  over  2  million  people  in  the  State  that  are  medically  indigent. 
Hospitals  reported  in  1990,  $1.6  billion  of  services  to  the  medically 
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indigent,  and  our  disproportionate  share  program  provides  over  $1 
billion  in  funds  that  support  those  services. 

We  are  here  because  our  reading  of  the  preliminary  regulations 
leave  too  much  detail  to  interpretation,  and  in  the  worst  case,  our 
interpretation  of  those  regulations  calls  much  of  what  we  have 
done  in  jeopardy. 

We  also  are  here  because  we  feel  that  the  regulations  are  incon- 
sistent with  congressional  intent. 

Let  me  highlight  four  parts  of  our  program  that  we  feel  may  be 
at  risk.  The  first  is  our  basic  disproportionate  share  funding  for 
hospitals. 

We  provide  $550  million  a  year  to  hospitals  for  their  services  to 
the  medically  indigent.  Our  program  predates  Medicaid's  dispro- 
portionate share  provisions;  it  predates  requirement  for  Medicaid 
programs  to  have  disproportionate  share  adjustments,  and  it  was 
specifically  recognized  and  authorized  by  Congress  in  1986  as  meet- 
ing the  Medicaid  requirements. 

Starting  this  year,  we  began  to  assess  hospital  income  and  con- 
verted the  entire  disproportionate  share  payment  to  a  Medicaid 
payment.  There  is  no  doubledipping  in  our  program.  We  don't  bill 
Medicaid  twice.  What  a  facility  pays  is  not  related  to  what  it  re- 
ceives, and  as  a  result,  we  don't  believe  this  program  should  be  at 
risk,  and  yet  the  regulatory  standard  related  to  correlating  a  facili- 
ty's payment  to  the  amount  of  an  assessment  with  the  benefit  re- 
ceived is  completely  defined.  If  applied  in  this  case,  we  would  lose 
$190  million  in  Federal  Medicaid  funds  to  the  State,  while  provid- 
ers would  lose  over  $600  million  if  we  had  to  offset  that  impact  by 
provider  cuts. 

The  second  part  of  our  program  also  predates  this  controversy. 
We  provide  a  supplemental  bad  debt  and  charity  care  payment  to 
major  public  institutions.  This  was  authorized  3  years  ago  when  we 
corrected  a  wrong  that  has  been  in  place  from  our  system,  from  its 
initial  period  in  1983. 

Initially,  we  failed  to  provide  equal  payment  for  major  public  in- 
stitutions on  municipal  hospital  systems,  largely  New  York  City, 
and  in  1988,  we  added  the  supplemental  disproportionate  share  ad- 
justment for  those  institutions  so  that  they  could  receive  at  least 
an  equal  amount  of  support  for  the  medically  indigent  services 
they  provided. 

That  program  represents  approximately  $80  million.  Ninety  per- 
cent of  it  goes  to  Health  and  Hospitals  Corp  in  New  York  City,  and 
in  return  for  that  benefit,  local  governments  have  to  provide  the 
State  share  of  Medicaid  in  order  to  receive  the  Federal  funds. 

When  these  proposed  regulations  eliminated  reference  to  inter- 
governmental transfers  and  repealed  those  provisions,  we  ques- 
tioned whether  this  program  would  be  considered  for  local  donation 
or  provider-specific  tax,  and,  therefore,  be  at  risk.  We  believe  this 
should  be  corrected  to  make  it  consistent  with  title  XIX  provisions 
that  allow  intergovernmental  transfers. 

Unfortunately,  given  all  our  efforts,  by  1990  the  funds  we  pro- 
vide for  disproportionate  share  services  for  hospitals  really  covered 
only  45  percent  of  the  poor  care,  indigent  care,  that  institutions 
provided. 
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This  past  year,  starting  in  1991,  we  also  supplemented  our  dis- 
proportionate share  payments  to  those  hospitals  that  provide  the 
most  significant  share  of  care  to  the  medically  indigent,  those  with 
35  percent  or  more  Medicaid  admissions.  That  represents  about  30 
institutions  in  the  State.  That  program  also  tends  to  highlight  the 
services  provided  by  municipal  hospitals  in  the  State,  and  hospitals 
that  qualify  receive  anywhere  from  45  percent  of  their  cost  of  indi- 
gent services  up  to  90  percent  of  the  cost  of  indigent  services 
through  a  disproportionate  share  supplemental  adjustment,  so  30 
hospitals  that  qualify  receive  about  $140  million  in  support 
through  this  effort. 

Eighty  percent  of  it,  again,  goes  to  public  hospitals  in  return  for 
paying  the  State's  share  of  the  Medicaid  contribution.  The  remain- 
ing voluntary  hospitals  pay  an  assessment  equivalent  to  the  non- 
Federal  share  of  the  Medicaid  payment. 

Public  hospitals,  again,  worry  about  their  risk  that  a  legitimate 
payment  currently  authorized  could  be  considered  a  donation  or 
provider  tax.  Of  the  portion  going  to  voluntary  hospitals,  approxi- 
mately $35  million  would  almost  certainly  be  disallowed  under  the 
current  regulations. 

The  last  piece,  despite  all  our  efforts,  the  State  also  needed  to 
balance  its  budget  this  year,  and  imposed  on  the  industry  a  broad- 
based  gross  receipts  tax  of  six-tenths  of  a  percent.  It  goes  well 
beyond  the  limited  providers  identified  in  these  regulations.  The 
tax  is  assessed  against  hospitals,  nursing  homes,  home  health  care 
providers,  HMO  business,  mental  health,  mental  retardation,  alco- 
hol and  substance  abuse  providers.  It  is  not  a  limited  tax  provided 
only  in  the  three  limited  areas  identified  in  these  regulations. 

The  funds  do  not  go  directly  to  support  the  Medicaid  program. 
They  go  into  the  State's  general  fund.  But  this  assessment  did  help 
avoid  much  more  difficult  Medicaid  program  cuts. 

While  we  believe  the  assessment  worth  $150  million  to  the  State 
should  not  be  disallowed,  we  must  get  greater  assurances  that  the 
regulations  would  not  call  this  program  in  jeopardy. 

In  total,  we  have  over  $340  million  in  funds  to  the  State  and  $220 
million  in  funds  to  local  governments  that  could  be  at  risk  given  a 
worst  case  interpretation  of  these  proposed  regulations. 

More  important,  should  these  funds  be  jeopardized,  it  would  most 
certainly  mean  Medicaid  program  cuts,  as  much  as  $1.3  billion  to 
offset  that  impact.  That  is  10  percent  of  our  Medicaid  program  in 
the  State.  That  would  be  especially  unfortunate,  as  everyone  of  our 
disproportionate  share  payment  initiatives  pay  hospitals  for  serv- 
ices to  the  medically  indigent,  never  paying  a  facility  more  than 
the  cost  of  the  services  it  renders. 

We  seek  your  help  in  convincing  HCFA  to  clarify  and,  where 
necessary,  amend  these  regulations  to  protect  States  from  adverse 
interpretations  and  to  ensure  the  original  intent  of  OBRA  is  pre- 
served. Failing  that,  we  would  ask  you  to  consider  congressional 
action  to  preserve  that  intent.  Thank  you,  again. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Sweeney. 

[Testimony  resumes  on  p.  109.] 

[The  prepared  statement  and  attachment  of  Mr.  Sweeney  follow:] 
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OP 

RAYMOND  SWEENEY 
DIRECTOR 

OFFIQE  OF  HEALTH  SYSTEMS  MANAGEMENT 
NEW  YORK  STATE  DEPARTMENT  OF  HEALTH 

My  name  is  Raymond  Sweeney  and  I  am  the  Director  of  the 
Office  of  Health  Systems  Management  for  the  New  York  State 
Department  of  Health.     My  office  is  responsible  for 
administration  of  health  care  standards  and  surveillance, 
facility  planning,  and  financing  activities  impacting  upon  the 
State's  health  care  delivery  system.     My  office  also  works 
cooperatively  with  the  New  York  State  Department  of  Social 
Services,  the  single  state  agency  responsible  for  administration 
of  the  State's  Medicaid  program. 

New  York  State  has  been  long  recognized  as  having  one  of  the 
largest  and  most  extensive  Medicaid  programs  in  the  nation. 
During  the  current  fiscal  year,  we  anticipate  providing  services 
to  approximately  1.4  million  Medicaid  beneficiaries  at  an  annual 
estimated  expenditure  level  of  $13  billion.     We  also  have  one  of 
the  largest  medically  indigent  populations  in  the  country.     It  is 
estimated  that  approximately  2.0  million  people  in  New  York  State 
lack  necessary  health  insurance  coverage.     The  delivery  of 
required  health  services  to  the  uninsured  has  severely  taxed  the 
financial  viability  of  our  health  care  delivery  system, 
particularly  with  our  hospital  system.     In  1989,  hospitals 
reported  over  $1.6  billion  in  total  bad  debt  and  charity  care 
expenses.     To  provide  financial  relief  to  hospitals  extending 
services  to  the  uninsured,  New  York  State  will  expend 
approximately  $1.0  billion  in  annual  Medicaid  disproportionate 


99 


2 

share  payments  to  these  facilities. 

Passage  of  OBRA  '90  allowed  us  to  substantially  maintain  our 
commitment  to  Medicaid  beneficiaries  and  providers,  as  well  as 
expand  upon  an  existing  financing  mechanism  to  support  access  to 
required  medical  services  for  the  State's  medically  indigent. 
This  was  accomplished  by  using  the  authority  provided  for  in  OBRA 
•90  —  according  to  our  plain  reading  of  the  provisions  —  to 
institute  or  continue  programs  funded  through  provider-specific 
taxes  and  intergovernmental  transfers. 

Review  of  the  Interim  Final  Rule  which  was  issued  by  the 
Health  Care  Financing  Administration  on  September  11,  1991, 
raises  significant,  and  as  yet  unanswered,  questions  regarding 
their  impact  on  the  State's  use  of  provider-specific  taxes  and 
intergovernmental  transfers  and,  further,  whether  the  proposed 
regulations  are  consistent  with  congressional  intent  as  expressed 
in  OBRA  '90. 

The  following  State  initiatives  are  potentially  at  risk: 

1.      Hospital  Disproportionate  Share  Payments  —  $190  million 
annually  in  federal  Medicaid  funds. 

This  program  to  support  the  provision  of  services  to 
the  medically  indigent  in  hospitals  through  state  payer  add- 
ons to  reimbursement  rates  has  been  in  place  since  1983  and 
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has  been  specifically  acknowledged  by  Congress  as  consistent 
with  disproportionate  share  requirements  in  Title  XIX  of  the 
Social  Security  Act.     Starting  this  year,  the  State  assessed 
hospital  funds  to  permit  this  entire  disproportionate  share 
"pool"  to  be  converted  to  a  Medicaid  payment. 

We  do  not  believe  OBRA  '90  or  the  proposed  regulatory 
provisions  should  apply,  since  no  Medicaid  payments  are  used 
to  "repay"  providers  for  their  tax  payment.     Our  concern  is 
whether  the  regulations  will  be  interpreted  as  considering 
the  disproportionate  share  distribution  as  being 
"significantly  correlated  to  the  providers'  tax  payment", 
and  therefore  disallowed. 

Hospital  Supplementary  Disproportionate  Share  Payments  — 

$79  million  in  federal  Medicaid  funds  to  major  public 
hospitals. 

This  program  is  an  expansion  of  normal  disproportionate 
share  distributions  received  by  all  qualifying  hospitals  in 
New  York  State.     Historically,  major  public  hospitals  have 
received  less  disproportionate  share  support  for  services  to 
the  medically  indigent  than  voluntary  hospitals.  Commencing 
with  the  1988  annual  rate  period,  a  Supplementary 
Disproportionate  Share  add-on  was  established  for  major 
public  facilities  which  allowed  for  an  increase  in  Medicaid 
disproportionate  share  payments  to  ensure  coverage  equal  to 
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voluntary  hospitals.     Counties  having  participating  major 
public  hospitals  are  currently  financing  the  non-federal 
Medicaid  share  of  this  adjustment  through  an 
intergovernmental  transfer  of  funds.     Under  the  interim 
regulations,  previous  provisions  which  authorized  the 
State's  use  of  intergovernmental  transfers  to  finance 
Medicaid  state  share  obligations  have  been  repealed.  While 
we  do  not  believe  this  program  should  be  at  risk, 
clarification  is  needed  to  insure  that  this 
intergovernmental  transfer  of  funds  is  not  considered 
donated  funds  or  a  provider  specific  tax  under  the  proposed 
regulations. 

Hospital  Supplemental  Low  Income  Patient  Adjustment  Payments 

—  $141  million  annually  in  federal  Medicaid  funds  to 
hospitals  having  an  exceptionally  high  ratio  of  low  income 
patients. 

Beginning  in  1991,  the  State  acted  to  expand  its 
disproportionate  share  distributions  to  a  subset  of 
hospitals  with  exceptional  levels  of  low  income  patients 
(i.e.,   35  percent  or  more  Medicaid  admissions).  Qualifying 
hospitals  receive  disproportionate  share  payments  increased 
on  a  sliding  scale  basis  to  a  level  of  up  to  90  percent  of 
the  cost  of  services  to  the  uninsured.     The  non-federal 
share  of  this  rate  add-on  is  currently  financed  through 
intergovernmental  transfers  for  qualifying  public  facilities 
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which  receive  over  80  percent  of  the  provision's  benefits. 
A  provider  specific  tax  corresponding  to  the  non-federal 
share  is  assessed  on  qualifying  voluntary  facilities. 
Without  further  clarification,  repeal  of  the 
intergovernmental  transfer  provisions  and  the  potential  for 
the  regulations  to  offset  provider-specific  tax  revenues 
from  State  Medicaid  expenditure  may  similarly  jeopardize 
continuation  of  this  program. 

Health  Facility  Cash  Assessment  Program  —  $149  million 
annual  State  revenues  received  through  a  provider  specific 
tax. 

Beginning  in  1991,  a  health  care  provider  specific  tax 
of  0.6  percent  of  cash  receipts  was  established  as  a  means 
of  generating  general  state  revenues  so  that  reductions  in 
all  state  programs,   including  health  care,  could  be 
minimized.     These  revenues  are  collected  from  virtually  all 
health  and  mental  health  providers  (not  a  limited  subset) 
and  are  received  in  the  State's  General  Fund.     Revenues  are 
not  directly  used  to  cover  State  Medicaid  expenditures,  and 
therefore,  should  not  be  considered  at  risk  under  the 
proposed  regulations. 

Without  adequate  clarification  or  assurance,  however, 
there  is  concern  that  the  regulations  may  invite  questioning 
of  a  relationship  between  the  assessment  and  our  ability  to 
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avert  cost  containment  measures. 

In  summary,   our  review  of  the  regulations  found  them  to  be 
lacking  in  sufficient  clarity  for  states  to  fairly  assess 
resulting  fiscal  and  programmatic  consequences  on  their  Medicaid 
programs.     Based  upon  "worst  case"  assumptions,   the  regulations 
could  mean  a  loss  of  as  much  as  $340  million  to  the  State,   and  as 
much  as  $220  million  to  mostly  municipal  hospitals  providing  the 
highest  volume  of  services  to  the  medically  indigent. 

In  anticipation  of  a  continuing  tight  fiscal  environment  in 
the  State,  moreover,  the  potential  reduction  in  federal  funds  of 
this  magnitude  could  only  result  in  consideration  of  drastic 
changes  to  our  Medicaid  program  to  offset  lost  federal  support. 
Such  savings  would  have  to  be  generated  through  reduction  in 
current  Medicaid  rates,  benefits,  and/or  disproportionate  share 
payments  to  hospitals.     Again  assuming  the  worst-case 
interpretation  of  these  regulations,  to  offset  completely  the 
potential  impact  of  these  regulations  would  require  health  care 
delivery  system  reductions  of  as  much  as  $1.3  billion  annually. 

New  York  State,   its  health  care  delivery  system,  and  its 
Medicaid  and  uninsured  population  can  ill  afford  the  consequences 
which  may  potentially  result  from  HCFA's  Interim  Final  Rule  on 
health  care  provider  taxes  and  contributions.     These  regulations, 
unless  clarified  and  amended,  will  have  a  potentially  devastating 
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effect  on  our  hospitals  and  on  the  State's  Medicaid  program.  We 
have  already  been  forced  to  cut  spending  due  to  the  current 
recession  in  our  economy.     Further  cuts,  which  will  impact 
heavily  on  hospitals  and  the  populations  most  in  need  of  help, 
will  most  definitely  be  in  order  unless  these  regulations  are 
altered  to  ensure  that  the  original  intent  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  is  preserved. 

We  urge  your  help  convincing  the  Health  care  Financing 
Administration  to  clarify  and,  where  necessary,  amend  these 
regulations  to  protect  states  from  experiencing  undue  losses  in 
federal  financial  support  for  state  Medicaid  programs.     If  these 
efforts  fail,  we  may  need  congressional  action  to  accomplish  this 
objective. 

I  thank  you  for  the  opportunity  to  present  New  York  State's 
position  on  this  very  critical  issue. 
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State  of  New  York 
Executive  Chamber 
Albany  \  2224 

MARIO  M.  CUOMO 

3c.-=sr=  September  16,  1991 


The  Honorable  Henry  Waxman 

United  States  House  of  Representatives 

Washington,   D.C.  20515 

Dear  Henry: 

On  September  11,  the  federal  government  issued  interim  final 
regulations  which  could  severely  limit  the  ability  of  the 
nation's  states  to  fund  the  Medicaid  program.     The  regulations 
could  potentially  cost  New  York  State,   its  local  governments,  and 
the  hospitals  in  the  State  over  $400  million  in  1992  alone. 

The  regulations  apparently  would  cut  federal  Medicaid 
funding  in  situations  where  a  state  has  raised  its  financial 
share  of  the  Medicaid  program  through  taxes  on  hospitals  or 
through  transfers  from  counties  on  behalf  of  their  hospitals.  In 
New  York  the  major  portion  of  the  Medicaid  program  that  is  funded 
in  this  way  is  the  portion  that  provides  payments  to  hospitals  to 
help  defray  the  costs  of  health  care  for  the  poor,   the  uninsured, 
and  the  Medicaid  population.     Therefore,  while  all  hospitals  in 
New  York  could  potentially  suffer  cuts  in  funding  due  to  these 
regulations,   the  hospitals  that  will  be  hurt  the  most  are  those 
that  treat  high  percentages  of  poor  people. 

These  regulations,   if  permitted  to  stand,  will  have  a 
devastating  effect  on  hospitals  throughout  the  country  and  on 
state  Medicaid  programs.     We  need  your  help  to  convince  the 
Administration  to  repeal  these  regulations  or  to  pass  legislation 
which  will  prohibit  the  Administration  from  finalizing  these 
regulations.     In  the  coming  days,   Brad  Johnson  and  David  Rich  of 
my  staff  will  be  organizing  briefings  for  congressional  staff  to 
alert  them  to  the  impact  of  these  regulations  on  New  York  and 
will  be  available  to  answer  any  questions  you  or  your  staff  may 
have . 

I  have  attached  an  op-ed  piece  on  this  topic  that  I  have 
submitted  to  publications  around  the  country.     As  you  can  see, 
this  is  an  issue  of  vital  importance  to  the  people  of  my  State. 
Thank  you  for  your  anticipated  assistance. 

Sincerely , 
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By  Mario  M.  Cuomo 

Put  your  ear  to  the  rails  leading  out  of  Washington  and  you 
can  hear  the  rumbling  of  the  Federal  government  preparing  to  wage 
fiscal  war  against  the  states. 

Using  terms  like  "scam"  and  illicit  "schemes,"  Federal 
budget  director  Richard  Darman  is  accusing  the  states  of  stealing 
from  the  Federal  treasury  to  provide  health  care  for  the  poor. 
These  are  harsh  words  coming  from  a  budget  director  who  must  dig 
deep  into  taxpayers*  pockets  to  pay  for  the  gambling  debts  and 
high  lifestyles  of  corrupt  savings  and  loan  executives. 

Contrary  to  Darman' s  accusations,  the  issue  here  is  not 
greed,  corruption,  mismanagement  or  misapplication  of  complicated 
provisions  of  Federal  Medicaid  law.     The  issue  boils  down  to  a 
fundamental  question:     Who  pays  for  the  spiraling  cost  of  health 
care  in  America? 

The  Bush  Administration's  proposed  regulations  designed  to 
shift  greater  Medicaid  costs  to  the  states  and  localities  are  no 
small  matter.     If  allowed  to  stand,  new  Medicaid  reforms  proposed 
by  the  White  House  will  result  in  broad  and  drastic  cuts  in  state 
Medicaid  programs,  devastating  urban  and  rural  hospitals  that 
serve  the  poor.     They  will  also  deliver  a  crippling  blow  to 
states  already  struggling  with  budget  problems  resulting  from  the 
national  recession. 

After  a  decade  of  "Fend-f or-Yourself-Federalism"  —  a  policy 
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which  saw  the  Federal  government  disinvest  in  state  and  local 
governments  while  transferring  responsibilities  onto  them  to  deal 
with  emerging  national  problems  like  drugs,  AIDS,  and 
homelessness  —  Washington  is  now  preparing  a  new  assault  on  the 
states . 

This  spring  the  President's  budget  director  sent  "S.W.A.T." 
teams  to  state  capitals  to  investigate  what  the  budget  director 
called  gross  underestimating  of  Medicaid  costs  by  the  states. 
Refusing  to  recognize  that  a  year-long  national  recession  by  its 
nature  drives  up  the  cost  of  programs  to  help  people  with  low 
incomes,  Darman  expressed  surprise  and  dismay  when  states' 
Medicaid  budgets  grew  with  the  increase  in  unemployment.  While 
generally  indifferent  to  his  own  miscalculations  and  the 
astronomical  growth  in  the  Federal  budget  deficit,  Darman  is  now 
outraged  by  how  the  states  raise  revenues  to  finance  their 
portion  of  the  Medicaid  program. 

The  sad  truth  is  all  of  this  is  unnecessary. 

President  Bush  has  two  choices:  Make  the  reform  of  our 
costly  and  inefficient  health  care  system  an  immediate  national 
priority,  or  divert  our  attention  from  this  important  task  by 
engaging  in  conflict  with  states  on  questions  of  cost  shifting. 

The  Administration  has  taken  the  latter  course,  preferring 
the  status  quo  over  change,  confrontation  over  cooperation, 
retreat  instead  of  progress.     When  this  war  is  over,  after  hours 
of  hearings  and  meetings  and  the  expenditure  of  considerable 
resources  on  both  sides,  no  on  will  be  a  winner.     Regardless  of 
who  prevails,  not  one  dime  of  cost  savings  will  be  achieved,  not 
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one  poor  child  without  health  insurance  will  obtain  it,  no 
hospital  will  be  more  efficient  and  the  public  will  be  ill- 
served. 

In  the  absence  of  leadership  from  the  White  House,  Congress 
must  take  the  fiscal  sword  from  Darman's  hand  and  turn  it  into  a 
plowshare  of  cooperation  and  consultation  with  states  on 
comprehensive  health  care  reform.     Governors  are  eager  to  work 
with  the  Administration  and  Congress  on  a  more  rational  and  cost- 
effective  health  care  system.     As  employers,  we  know  first  hand 
how  skyrocketing  health  care  costs  make  it  not  only  more 
expensive  to  build  a  car  in  America,  but  more  expensive  to 
educate  a  child,  build  a  highway  or  police  the  streets.  As 
providers,  we  know  how  the  rising  cost  of  health  care  has  taken  a 
larger  percentage  of  our  budgets  over  the  last  several  years  than 
any  other  function  of  government.     And,  as  managers,  we 
appreciate  the  logic  of  early  intervention  and  preventive 
measures  to  reduce  expensive,  acute  health  care  for  illnesses 
that  could  have  been  avoided. 

The  nation  can  ill  afford  the  fruitless  confrontation  Darman 
is  begging  to  wage.  Our  inner  cities  are  crumbling,  our 
education  system  is  failing,  affordable  housing  is  a  disappearing 
dream,  the  national  recession  continues  and  millions  of  Americans 
are  out  of  work.  Rather  than  submit  to  the  politics  of 
distraction  that  this  Administration  has  elevated  to  an  art  form, 
we  should  begin  an  era  of  greater  cooperation  in  solving  the  real 
issues  that  confront  this  country. 
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Mr.  Waxman.  Mr.  Guest. 

STATEMENT  OF  JOHN  A.  GUEST 
Mr.  Guest.  Thank  you,  Mr.  Chairman. 

I  am  from  San  Antonio,  Tex.  I  am  the  president  and  chief  execu- 
tive office  of  the  Bexar  County  Hospital  District,  the  public  hospi- 
tal for  that  community.  We  are  responsible  for  providing  care  to 
the  medically  indigent  of  our  county. 

We  are  a  county  of  over  a  million  people.  Twenty-two  percent  of 
our  population  live  at  or  below  the  Federal  poverty  level.  So  our 
responsibility  is  a  rather  significant  one. 

We  operate  a  550  bed  major  teaching  hospital,  trauma  center. 
We  also  operate  an  ambulatory  care  center  which  sees  over  250,000 
outpatient  visits  every  year.  The  vast  majority  of  our  patients  are 
poor  and  a  minority,  and  we  are  the  folks  they  rely  upon  for  their 
care,  about  18  percent  of  our  patients  have  Medicaid  coverage.  An- 
other 22  percent  have  Medicare  or  other  insurance,  and  60  percent 
of  the  patients  that  we  see  have  no  insurance  whatsoever.  They 
have  no  Medicaid,  no  Medicare,  no  commercial  insurance.  They 
have  nothing  but  us  and  our  open  door,  and  we  are  ready  to  see 
them  whenever  they  are  in  need. 

The  good  people  of  the  county  that  I  live  in  provide  us  with  $75 
million  in  property  taxes  to  meet  that  responsibility.  Medicaid  pro- 
vides $22.5  million,  and  there  is  an  additional  $4.1  million  that 
comes  to  our  hospital  as  a  disproportionate  share  provider.  So  ap- 
proximately one-fourth  of  the  funds  required  to  take  care  of  the 
poor  in  our  community  come  from  the  Medicaid  program  in  one 
way  or  another,  and  three-fourths  come  from  the  people  of  Bexar 
County. 

I  am  also  the  chairman  of  the  Texas  Hospital  Association,  and  in 
that  capacity  I  represent  450  hospitals  that  operate  throughout  the 
State  of  Texas.  In  Texas,  3  million  people  have  no  health  insur- 
ance, and  another  3  million  are  medically  indigent.  Texas  now 
leads  the  Nation  in  the  provision  of  uncompensated  care  at  a  total 
cost  of  $2  billion  per  year. 

In  the  past  5  years,  we  have  doubled  our  Medicaid  program.  We 
have  increased  access  for  Medicaid  clients  in  our  State,  and  that 
has  come  at  some  considerable  cost. 

We  have  three  different  disproportionate  share  programs.  There 
are  disproportionate  share  payments  now  for  Medicaid  providers 
that  were  first  authorized  in  1985.  In  1989,  the  State  legislated  a 
tax  on  non-Medicaid  revenues  of  the  11  major  public  tax  supported 
hospitals.  My  institution  is  one  of  those.  The  proceeds  of  this  tax 
were  matched  with  Federal  dollars,  and  the  pooled  funds  were  then 
distributed  to  more  than  100  high  Medicaid  providers  in  our  State. 

There  was  no  hold-harmless  provision  in  the  1989  act.  There  was 
no  tax  made  on  Medicaid  payments.  There  was  no  guarantee  that 
those  who  paid  the  tax  would  recover  their  cost. 

Last  year,  the  Texas  legislature  directed  that  the  two  largest 
State-owned  teaching  hospitals  transfer  general  revenue  to  the 
Medicaid  program  so  that  they  can  secure  additional  Federal 
match.  The  proceeds  go  back  to  general  revenue  where  they  fund 
the  Medicaid  program. 
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The  third  program  was  created  this  summer,  when  the  legisla- 
ture taxed  the  non-Medicaid  revenues  of  the  24  largest  indigent 
care  providers  in  the  State  of  Texas. 

If  our  plan  is  accepted  by  the  Health  Care  Financing  Administra- 
tion, Dispro  III  will  allocate  approximately  $760  million  back  to  the 
indigent  care  flagship  institutions,  the  safety  net  institutions  for 
our  State.  Additionally,  another  $40  million  will  be  provided  to 
help  support  struggling  rural  institutions  throughout  Texas. 

In  none  of  these  programs  does  the  State  of  Texas  Medicaid  pay- 
ments or  tax  Medicaid  revenues.  We  do  not  churn  Federal  finan- 
cial participation  nor  do  we  offset  FFP  against  the  State's  share. 
Every  dollar  that  is  generated  by  these  programs  stays  in  Medic- 
aid. No  other  State  services  are  subsidized. 

As  the  cost  of  providing  care  to  the  Medicaid  client  increased, 
the  risk  of  closure  for  our  hospitals  increases.  Over  95  hospitals 
have  closed  in  our  State  over  the  past  5  years.  Just  2  weeks  ago  in 
my  own  community  of  San  Antonio,  another  hospital  closed.  It  was 
the  120-bed  Lutheran  hospital  which  operated  in  a  predominately 
poor,  west  side  part  of  San  Antonio.  That  hospital  served  a  patient 
population  that  was  90  percent  Medicare  or  Medicaid,  and  it  could 
not  survive.  It  received  a  disproportionate  share  payment  in 
August  of  this  year,  and  it  was  not  enough.  The  hospital  closed  in 
early  September. 

Unlike  other  States,  Texas  has  chosen  to  place  power,  tax  base, 
and  many  important  societal  duties  in  the  hands  of  its  local  gov- 
ernments. When  OBRA  1990  recognized  this  choice  and  allowed  us 
to  match  local  revenues  that  are  spent  on  the  poor,  we  obtained  an 
opportunity  to  capture  Federal  support  which  we  have  lacked  for 
many  years. 

Over  the  past  10  years,  the  people  of  my  county  have  provide, 
through  their  property  taxes,  a  half  a  billion  dollars  to  help  sup- 
port access  for  the  poor  of  our  community,  and  during  the  same 
time  my  institution  has  provided  $800  million  in  uncompensated 
care  to  the  poor  of  our  community. 

Other  communities  in  other  States  have  sent  their  tax  dollars  di- 
rectly to  the  State  capital  and  have  enjoyed  the  benefits  returned 
by  federally  matched  funds,  and  now  we  are  trying  to  achieve 
equity  in  treatment  in  compliance  with  the  provisions  of  OBRA 
1990  and  the  administration  wants  to  change  the  rules. 

I  am  not  a  legal  expert.  I  am  a  hospital  administrator,  but  when 
I  read  the  rules,  I  can't  understand  them,  and  when  legal  experts 
read  the  rules,  they  can't  understand  them,  either.  And  so  I  am 
concerned  about  why  there  is  this  confusion,  and  I  would  like  to 
ask  for  your  intersession  on  our  behalf  with  the  administration. 

First,  it  is  impossible  for  a  hospital  administrator  or  for  any 
other  executive  to  plan  the  operation  of  a  $160  million  operation 
when  no  one  understands  the  effect  that  these  rules  will  have  on 
my  budget  which  will  start  of  January  1,  1992. 

I  understood  that  even  the  administration  has  been  debating  the 
meaning  of  essential  terms  and  rules,  and  if  they  can't  agree,  I 
don't  know  how  we  can  ever  understand  what  it  all  means.  I  am 
left  sneakingly  suspicious  that  the  ambiguity  was  designed  to  keep 
us  and  our  States  in  the  dark. 
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Second,  OBRA  1990  clearly  prohibited  HCFA  from  denies  FFP 
except  where  a  State  has  churned  Medicaid  payments.  We  don't  do 
that  in  Texas,  and  yet  it  looks  like  the  regulation  may  be  used  to 
exclude  us  from  legitimate  operation  in  the  program.  If  Congress 
did  not  authorize  HCFA  to  create  tests  for  linkage  nor  to  deny  Fed- 
eral financial  operation  for  States'  shares  raised  by  taxing  local- 
ities, I  would  suggest  that  the  regulations  go  back  to  the  fixit  shop 
so  that  they  will  then  conform  to  the  law. 

Third,  the  September  12  preamble  says  that  HCFA  intends  no  in- 
terference with  governmental  transfer,  but  the  smoke  and  mirrors 
language  that  is  found  in  the  definitions  creates  the  possibility  that 
State  and  county  hospitals  could  be  declared  nongovernmental  en- 
tities, thereby  treating  transfers  as  donations  and  disallowing  these 
transfers  as  a  mechanism  for  FFP. 

You  will  not  find  many  people  who  live  in  my  community  who 
will  suggest  that  my  hospital  district  is  not  a  governmental  entity. 
I  am  a  public  employee.  My  board  meets  in  public.  There  is  a  tax 
that  is  levied  in  my  community  that  totals  $75  million  that  is 
placed  upon  1  million  people  who  live  there,  and  like  taxpayers  ev- 
erywhere, they  are  not  always  happy  about  that.  So  it  is  very  diffi- 
cult to  convince  me  or  the  people  who  live  in  my  community  that 
the  Bexar  County  Hospital  District  is  not  a  governmental  entity.  If 
I  am  not  a  governmental  entity,  I  don't  know  what  is. 

I  would  like  to  close  with  some  suggestions.  The  first  one  is  I 
think  we  need  to  get  this  regulation  withdrawn.  The  effective  date 
is  too  close,  the  provisions  are  too  ambiguous  and  too  threatening. 
The  stakes  are  too  high  for  the  people  that  need  to  have  clear 
public  policy  and  rules,  the  people  that  rely  on  my  institution  for 
service. 

Redline  the  provisions  that  violate  the  intent  of  OBRA  1990  and 
work  out  reasonable  alternatives  on  the  remainder  with  the  States 
and  with  their  providers.  Don't  leave  us  hanging  on  the  thread  of 
uncertainty  and  confusion. 

Finally,  the  States  and  our  hospitals  need  to  have  a  bright  line. 
We  believe  that  OBRA  1990  is  clear  and  fair.  We  play  by  the  rules 
to  serve  the  needs  of  those  that  we  are  entrusted  to  serve.  If  you 
will  tell  us  what  the  rules  are,  we  will  follow  them,  but  this  regula- 
tion does  not  do  that. 

If  the  States  tax  in  local  jurisdictions  without  Medicaid,  the  Fed- 
eral partner  should  pay  its  share.  If  we  can  achieve  this  bright  line 
over  which  we  should  not  cross,  the  Texas  programs  will  survive, 
and  I  will  be  able  to  fulfill  my  mission  to  those  200,000  people  that 
I  serve  in  Bexar  County,  Tex.,  and  they  will  be  the  ultimate  benefi- 
ciaries. 

Thank  you. 

Mr.  Waxman.  Thank  you,  Mr.  Guest. 
Mr.  Liu. 

STATEMENT  OF  JOSEPH  TIANG-YAU  LIU 
Mr.  Liu.  Mr.  Chairman,  thank  you. 

The  Childrens'  Defense  Fund  appreciates  this  opportunity  to  tes- 
tify on  this  very  significant  issue.  No  Medicaid  beneficiaries  will  be 
more  adversely  affected  than  women  and  children. 
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Children  are  now  the  poorest  Americans.  Today,  one  out  of  every 
five  children,  one  out  of  every  four  preschoolers,  one  out  of  every 
three  children  in  young  families  and  nearly  one  out  of  every  two 
black  or  Latino  children  lives  in  poverty.  Over  12  million  American 
children,  one  out  of  every  five,  depend  on  the  Medicaid  program  for 
their  health  care  coverage. 

Medicaid  now  pays  for  approximately  one  out  of  every  four  U.S. 
births  annually,  and  in  some  States  that  figure  approaches  40  per- 
cent. Under  the  current  regulation,  the  proportion  of  public  provid- 
er and  agency  budgets  spent  on  caring  for  Medicaid-enrolled  preg- 
nant women  and  children  and  other  Medicaid  beneficiaries  quali- 
fied as  State  Medicaid  expenditures  under  a  longstanding  regula- 
tion which  sanctioned  special  arrangements  known  as  intergovern- 
mental or  interagency  transfers. 

Under  this  system  Medicaid  agencies  may  report  as  State  Medic- 
aid expenditures  essentially  all  State  and  local  public  health  ex- 
penditures for  the  care  of  Medicaid  enrollees.  The  expenditures  in 
turn  are  eligible  for  Federal  financial  participation  as  if  they  were 
the  State  Medicaid  agency's  own  expenditures.  These  government 
transfer  arrangements  lie  at  the  heart  of  every  State's  public  fi- 
nanced care  system.  They  are  so  common  that  it  is  nearly  impossi- 
ble to  quantify  the  extent  of  their  existence. 

Indeed,  the  tendency  of  States  to  spread  their  State  and  local 
public  health  expenditures  throughout  the  entire  public  health 
system  rather  than  concentrating  them  in  Medicaid  alone  histori- 
cally has  been  so  prevalent  that  from  its  inception  the  Medicaid 
statute  has  codified  the  validity  of  these  arrangements. 

Section  1902(a)(2)  of  the  act  expressly  authorizes  States  to  gener- 
ate up  to  60  percent  of  their  State  expenditures  for  Medicaid  from 
sources  other  than  State  funds.  The  statute  permits  State  agencies 
to  include  as  public  expenditures  on  behalf  of  Medicaid  recipients 
that  spending  done  by  general  and  special  purpose  units  of  State 
and  local  governments  such  as  counties,  county  health  agencies, 
county  and  city  public  hospitals,  and  health  programs  administered 
by  county  school  districts. 

The  new  regulation  in  its  application  to  voluntary  transfers  by 
public  agencies  and  providers  is  deceptively  simple  in  structure. 
The  rule  puts  a  blanket  prohibition  on  Federal  financial  participa- 
tion in  the  case  of  voluntary  transfers  from  health  care  providers. 

The  term  •  'health  care  provider"  is  defined  in  the  rule  simply  as 
all  Medicaid  providers.  No  distinction  is  drawn  between  private 
providers  and  those  providers  that  are  either  State  agencies  or 
public  instrumentalities.  No  definition  of  voluntary  transfers  is 
given,  either.  Thus,  if  any  Medicaid  provider  makes  any  voluntary 
transfer  to  the  State  Medicaid  agency,  the  revenues  generated  from 
that  simply  doesn't  qualify  for  FFP. 

I  would  like  to  present  two  very  short  case  studies  to  drive  home 
the  meaning  of  these  rules.  Last  year  in  Illinois,  the  State  created 
a  new  transfer  program  under  Medicaid  to  reimburse  local  school 
districts  for  medical  services  provided  to  poor  children  with  handi- 
caps and  other  special  education  needs. 

The  mechanism  will  greatly  expand  resources  available  to  serve 
children  with  special  education  needs,  since  half  of  all  special  stu- 
dents in  Illinois  are  either  Medicaid-enrolled  or  eligible. 
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In  the  first  year,  at  least  $10  million  in  combined  State  and  Fed- 
eral funds  will  flow  to  the  local  school  systems  under  the  plan.  The 
way  it  works  is  that  voluntary  cooperative  agreements  are  made 
between  the  local  county  school  districts  and  the  Illinois  Depart- 
ment of  Public  Aid.  The  schools  report  the  number  of  Medicaid-eli- 
gible  children  in  their  special  ed  programs,  and  identify  those  Med- 
icaid-earned  services  provided  to  those  children.  That  portion  of 
service  cost  attributable  to  serving  Medicaid  children,  only  that 
portion  will  be  reported  to  the  Illinois  Department  of  Public  Aid, 
which  then  certifies  these  funds  for  Federal  financial  participation. 

FFP  is  then  transferred  to  the  State  board  of  education  which 
passes  the  funds  down  to  local  school  districts.  Under  the  new 
HCFA  rule,  however,  the  schools  are  considered  both  providers  of 
care  and  as  being  engaged  in  a  voluntary  transfer  of  funds  to  the 
State  Medicaid  agency,  thus  on  the  plain  face  of  the  rule,  the  trans- 
fer to  the  agency  is  a  voluntary  payment  and  does  not  qualify  for 
FFP. 

This  is  true  even  though  the  State,  through  its  local  school  dis- 
tricts is  expending  millions  of  dollars  in  taxpayer  funds  on  Medic- 
aid-covered  services  for  Medicaid-enrolled  children. 

The  other  example  I  wanted  to  highlight  is  one  from  a  Texas  hos- 
pital district.  The  Parkland  Memorial  Hospital  is  the  centerpiece  of 
the  Dallas  County  hospital  district.  In  Texas,  the  hospital  districts 
are  both  owners  of  hospitals  and  taxing  entities  which  levy  a  spe- 
cial dedicated  local  property  tax.  Hospital  districts  play  a  key  role 
in  providing  basic  public  health  care  in  Texas,  much  as  health  de- 
partments do  in  other  States. 

Since  many  of  Parkland's  patients  are  poor  and  medically  indi- 
gent, it  is  also  a  major  provider  of  Medicaid  services.  In  order  to 
maximize  its  resources,  the  hospital  transfers  part  of  its  revenue 
from  local  property  taxes  to  the  State  Medicaid  agency.  The  trans- 
fer is  then  used  by  the  State  to  help  defray  the  cost  of  the  hospital 
services  to  Medicaid-enrolled  children. 

In  other  words,  the  State's  hospital  district  expenditures  are 
simply  incorporated  into  the  Medicaid  budget.  That  is  all  that  is 
being  done.  However,  of  course,  under  the  HCFA  rule,  that  trans- 
fer, the  hospital  district  is  characterized  as  a  Medicaid  provider  or 
an  entity  making  payments  on  behalf  of  a  provider,  and  thus  the 
prohibitions  against  voluntary  contributions  would  outlaw  that 
transfer. 

In  sum,  the  department's  rule  will  cause  unmanageable  health 
care  dislocation  for  millions  of  children  and  women.  The  rule  liter- 
ally spells  the  end  of  Medicaid  participation  in  publicly  funded 
health  programs.  Moreover,  it  is  an  utterly  gratuitous  regulation. 
States  would  be  penalized  under  the  rule  not  because  they  failed  to 
make  expenditures  but  simply  because  their  expenditures  fall  into 
an  arbitrary  pattern  ordained  by  HCFA  and  wholly  unsupported 
by  the  tradition  of  the  Medicaid  statute. 

We  urge  the  committee  not  to  wait  for  the  department  to  clarify 
this  matter.  After  years  of  expressed  congressional  directives  to 
HHS,  they  still  seem  to  be  either  unwilling  or  unable  to  promul- 
gate proper  or  lawful  rules.  We  believe  that  the  current  rules 
should  be  declared  null  and  void  and  Congress  should  enact  legisla- 
tion which  will  clarify  the  expenditures  made  by  public  agencies  or 
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portions  of  public  agencies  as  well  as  expenditures  made  by  public 
agencies  on  their  provider's  behalf  constitute  Medicaid  expendi- 
tures for  FFP  purposes. 
Thank  you. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Liu. 

[Testimony  resumes  on  p.  131.] 

[The  prepared  statement  of  Mr.  Liu  follows:] 
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STATEMENT     OF     CHILDREN'S     DEFENSE  FUND 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

The  Children's  Defense  Fund  appreciates  the  opportunity  to 
testify  before  you  today  at  this  critical  hearing  concerning 
regulations  issued  by  the  United  States  Department  of  Health  and 
Human  Services  on  September  12,  1991  (56  Fed.  Reg.  46380).  These 
rules  set  forth  the  conditions  under  which  federal  financial 
participation  in  state  Medicaid  programs  is  available  in  the  case 
of  state  Medicaid  expenditures  financed  through  voluntary  transfers 
and  provider  taxes.  I  will  confine  my  remarks  today  to  those 
voluntary  transfers  which  are  intra  or  intergovernmental  transfers. 

Introduction 

No  Medicaid  beneficiaries  will  be  more  adversely  affected  by 
the  interim  final  rules  promulgated  by  the  Department  of  Health  and 
Human  Services  than  children  and  pregnant  women.  Children  are  the 
poorest  Americans.  Today  more  than  12  million  children  —  one  in 
five  children,  one  in  four  children  under  age  6,  one  in  three 
children  in  young  families  (headed  by  a  person  under  age  30),  and 
nearly  one  in  two  black  and  Latino  children  —  is  poor.  Less  than 
two-thirds  of  all  American  children  have  health  insurance  coverage 
through  employer  plans;  moreover,  the  number  of  privately  insured 
children  has  eroded  over  the  past  decade  as  child  poverty  has  risen 
and  as  employers  have  reduced  their  contributions  to  employees' 
family  insurance  coverage. 

Over  12  million  American  children  —  one  in  five  —  are 
covered  by  Medicaid  today.  Medicaid  now  pays  for  approximately  one 
in  four  U.S.   births  annually,   and  in  some  states  the  number  of 
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Medicaid  financed  births  exceeds  40  percent.  As  Medicaid  is  phased 
in  to  cover  all  poor  children  under  age  19,  as  states  increasingly 
expand  Medicaid  maternity  programs  to  cover  all  pregnant  women  with 
family  incomes  below  185  percent  of  the  federal  poverty  level,  and 
as  childhood  poverty  rates  remain  high  and  children's  private 
health  insurance 

coverage  diminishes,  Medicaid's  importance  to  children  will 
continue  to  grow.  The  1989  White  House  Task  Force  on  Infant 
Mortality,  which  recommended  major  expansions  of  Medicaid,  noted 
that  approximately  half  of  all  U.S.  births  are  to  women  with  family 
incomes  below  200  percent  of  the  federal  poverty  level.  In  light  of 
Medicaid's  expansions,  this  means  that  the  program  conceivably 
could  finance  nearly  half  of  all  U.S.  births  annually,  as  states 
extend  coverage  to  all  near-poor  pregnant  women. 

Beyond  the  threshold  issue  of  eligibility  is  the  issue  of 
coverage.  Medicaid  now  finances  an  extraordinarily  broad  array  of 
services  for  women  and  children,  from  prenatal  care  and  hospital 
deliveries  to  preventive  health  services,  childhood  immunizations, 
vision,  dental  and  hearing  care,  services  for  children  with 
physical,  mental  and  developmental  disabilities  and  delays,  health 
services  for  children  with  education-related  disabilities, 
treatment  for  such  severe  conditions  as  lead  poisoning,  mental 
retardation,  severe  mental  illness,  profound  physical  disabilities 
arising  from  low  birth  weight  and  congenital  conditions,  and  other 
life  and  health  threatening  conditions  and  illnesses. 
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The  severe  geographic  isolation  of  millions  of  poor  children 
and  the  low  Medicaid  acceptance  rates  by  private  providers,  means 
that  a  significant  proportion  of  all  maternal  and  child  health  care 
is  now  delivered  through  publicly  financed  providers  and 
institutions  such  as  public  health  clinics,  public  hospitals, 
school  health  programs,  publicly  funded  community  health  centers, 
and  public  institutions  for  children  with  mental  retardation  and 
mental  illness.  Many  of  these  providers  are  supported  with  state, 
county,  and  city  appropriations  and  special  taxes. 

Under  the  current  regulations  (in  effect  until  January  1, 
1992),  the  proportion  of  public  provider  and  agency  budgets  spent 
on  caring  for  Medicaid-enrolled  pregnant  women  and  children 
qualifies  as  a  state  Medicaid  expenditure  under  a  regulation  which 
sanctions  special  arrangements  known  as  intergovernmental 
transfers.  Under  this  system,  Medicaid  agencies  may  report,  as 
state  Medicaid  expenditures,  essentially  all  state  and  local  public 
health  expenditures  for  the  care  of  Medicaid  enrollees.  These 
expenditures  are  in  turn  eligible  for  federal  financial  partici- 
pation,   as    if    they    were    the    state    agency's    own  expenditure. 

This  federal  governmental  transfer  process  yields  federal 
financial  participation  ranging  from  50  to  77  percent  of  total 
state  expenditures  for  these  services.  The  loss  of  this  federal 
financial  assistance  for  certified  state  health  expenditures 
therefore  obviously  would  mean  the  end  of  many  public  health 
service  programs. 


4 


118 


States  allocate  public  maternal  and  child  health  funds 
directly  to  state  and  local  health  services  agencies  rather  than  to 
their  state  Medicaid  budgets  (to  be  paid  out  in  the  form  of  third 
party  reimbursement  to  public  providers)  for  several  reasons. 
First,  this  method  for  distributing  state  public  health 
expenditures  preserves  and  protects  a  portion  of  state  and  local 
budgets  for  ambulatory  maternal  and  child  health  services.  With 
state  Medicaid  programs  overwhelmed  by  the  cost  of  institutional 
services,  it  is  possible  that  funds  allocated  directly  to  state 
Medicaid  budgets  would  be  consumed  by  institutional  costs  and  thus 
no  longer  available  for  prenatal  care,  childhood  immunizations,  and 
other  exceedingly  essential  but  low  cost  services.  As  the  cost  of 
institutional  care  has  escalated  (particularly  in  response  to  Boren 
Amendment  litigation  to  enforce  the  statute's  reasonable  cost 
payment  standards)  ambulatory  service  payments  may  be  increasingly 
pressed  in  order  to  accommodate  the  high  cost  of  institutional  care 
financed  by  Medicaid. 

Second,  public  health  agencies  and  publicly  financed  providers 
and  institutions  frequently  do  not  have  sophisticated  third  party 
billing  operations.  They  do  not  have  the  personnel  or  resources  to 
aggressively  pursue  Medicaid  repayment.  As  a  result,  many  states 
have  set  up  simplified  cost-allocation  billing  arrangements  under 
which  expenditures  by  public  providers  on  behalf  of  Medicaid 
recipients  are  apportioned  and  reported  directly  to  state  Medicaid 
agencies.  This  cost  allocation  system  greatly  simplifies  health 
agencies'  Medicaid  reimbursement  tasks  and  relieves  hard-pressed 
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clinic  staff  from  otherwise  needed  billing  responsibilities. 

Third,  by  allocating  public  health  expenditures  directly  to 
public  agencies  and  providers  that  furnish  services  to  Medicaid 
recipients,  states  and  localities  can  assure  uniformity  of 
standards  and  the  collection  of  important  maternal  and  child  health 
data  not  routinely  compiled  by  state  Medicaid  agencies.  Finally, 
by  directly  budgeting  public  maternal  and  child  health  expenditures 
to  agencies  that  furnish  the  services,  these  agencies  are  assured 
of  a  working  budget  as  well  as  an  ongoing  cash  flow  and  are  able  to 
minimize  the  impact  of  delayed  Medicaid  payments  —  a  not  uncommon 
phenomenon  in  most  states. 

These  governmental  transfer  arrangements  lie  at  the  heart  of 
virtually  every  state's  publicly  financed  health  care  system.  They 
are  so  common  that  it  is  impossible  to  guantify  the  extent  of  their 
existence.  Indeed,  the  tendency  of  states  to  spread  their  state 
and  local  public  health  expenditures  throughout  their  entire  public 
health  system  rather  than  concentrating  them  in  Medicaid  alone 
historically  was  so  prevalent  that,  from  its  inception,  the  federal 
Medicaid  statute  has  codified  the  validity  of  these  arrangements. 

Section  1902(a)(2)  of  the  Act  expressly  authorizes  states  to 
generate  up  to  60  percent  of  their  state  expenditures  for  Medicaid 
from  sources  other  than  state  funds.  The  statute  permits  state 
agencies  to  correctly  include  (as  state  Medicaid  expenditures) 
public  expenditures  on  behalf  of  Medicaid  recipients  made  by 
general  and  special  purpose  units  of  state  and  local  governments 
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such  as  counties,  county  health  agencies,  county  and  city  public 
hospitals,  and  health  programs  administered  by  county  school 
districts. 

In  addition,  §  1902(a) (11)  of  the  Act  expressly  provides  for 
special  transfer  arrangements  between  state  Medicaid  programs  on 
the  one  hand  and  state  public  health  rehabilitation  agencies  on  the 
other.  Under  these  arrangements  expenditures  on  behalf  of  Medicaid 
recipients  made  by  a  state  health  or  rehabilitation  agency  (or  by 
agencies,  institutions,  and  organizations  that  operate  under  the 
state  agency's  auspices)  gualify  as  Medicaid  expenditures;  state 
health  agency  in  turn  is  eligible  for  payment  on  a  reasonable  cost 
(or  other)  basis  for  the  Medicaid  covered  care  and  services 
furnished.  So  long  as  the  care  and  services  furnished  by  or 
through  the  state  health  agency  are  covered  under  the  state 
Medicaid  plan  and  are  furnished  to  eligible  persons  in  accordance 
with  applicable  Medicaid  standards,  the  activities  gualify  for 
reimbursement  under  this  special  governmental  transfer  arrangement. 
Examples  of  services  commonly  funded  through  these  special 
health/Medicaid  transfer  arrangements  are  Early  and  Periodic 
Screening  Diagnosis  and  Treatment  services  (the  primary  and 
preventive  health  program  for  all  Medicaid  enrolled  children  under 
age  21,  whose  major  providers  include  state  and  local  health 
departments),  prenatal  clinics,  clinics  run  by  local  and  state 
health  agencies  for  children  with  special  health  care  needs,  and 
childhood  immunization  programs. 
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The  Department's  Regulations 

The  Department's  regulations  are  extraordinarily  sweeping. 
They  go  far  beyond  any  need  to  curb  unlawful  taxes  or  donations  and 
virtually  eviscerate  every  state  governmental  transfer  arrangement. 
In  our  opinion  the  regulations  constitute  a  direct  violation  of  the 
Medicaid  statute  and  evidence  a  serious  lack  of  understanding  on 
the  Administration's  part  regarding  how  states  and  localities 
allocate  public  health  expenditures  on  behalf  of  Medicaid 
recipients.  It  appears  that  the  Administration  deliberately 
intended  to  promulgate  the  standards  now  embodied  in  these  rules 
(and  its  assertion  of  its  intent  to  eliminate  governmental 
transfers  is  underscored  in  the  Preamble  to  the  rules,  56  Fed  Reg 
463831).  If  so,  then  either  it  has  chosen  to  ignore,  or  is  utterly 
incapable  of  accurately  interpreting,  the  Medicaid  statute  itself. 

In  the  more  than  25  years  since  the  program's  inception,  it  is 
probably  difficult  for  anyone  to  remember  a  more  extraordinary 
rule.    Regardless  of  the  Administration's  intent,  the  effect  is  the 


x  The  Preamble  states  as  follows: 

"Several  commenters  asked  if  HCFA  inadvertently  omitted  the 
material  in  the  current  §433. 45(a)  [authorizing  governmental 
transfers],  which  outlines  when  public  funds  may  be  used  as  the 
State  share....  Neither  the  proposed  rule  nor  this  interim  final 
rule  precludes  States  from  receiving  provider  donations  or  other 
voluntary  payments.  However,  in  both  the  proposed  rule  and  this 
interim  final  rule,  we  intentionally  revised  Tthe  intergovernmental 
transfer  regulation 1  to  describe  how  a  State's  net  expenditure  for 

medical  assistance  is    calculated  in    the    presence    of  provider 

donations,  £ax  revenues  o£  other    payments  made  directly  or 

indirectly  to  the  State,  County  or  any  other  governmental 
instrumentality  from,  or  on  behalf  of  .  health  care  providers. 
Section  433.45(d)  will  apply  equally  to  all  types  of  provider 
donations  or  voluntary  payments,  both  public  and  private,  and  will 
offset  any  monies  received",   (emphasis  added) 
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same:  the  complete  undoing  of  countless  state  and  local  public 
health  programs  that  constitute  the  health  care  lifeline  for 
millions  of  poor  and  medically  underserved  women  and  children  and 
that  survive  on  a  combination  of  Medicaid  revenues  and  other  scarce 
sources  of  funds.  If  the  Department  had  simply  declared  state  and 
county  public  health  programs  unlawful,  it  could  not  have  ruined 
them  more. 

The  new  regulation  in  its  application  to  voluntary  transfers 
by  public  agencies  and  providers  is  deceptively  simple  in 
structure.  The  rule  prohibits  federal  financial  participation  in 
the  case  of  "voluntary  transfers"  from  health  care  providers  (or 
from  entities  on  their  behalf)  to  the*  state  agency.  The  term 
"health  care  provider"  is  defined  in  the  rule  simply  as  "Medicaid 
providers"  42  CFR  §433. 45(a).  No  distinction  is  drawn  between 
private  providers  and  those  providers  that  also  are  either  state 
agencies  or  public  instrumentalities.  No  definition  of  "voluntary 
transfer"  is  given. 

The  rule  simply  states  that  "When  calculating  State 
expenditures  that  are  claimable  for  federal  matching  as  medical 
assistance,  HCFA  subtracts  from  nominal  state  expenditures...  the 

amount    of  any    revenue    to    the    State    generated   bv    health  care 

providers  when  that  revenue  results  from  either  donations  or  other 
voluntary  payments  made  to  the  State,  county  or  any  other  govern- 
mental instrumental ity . "  42  CFR  §433. 45(c)   (emphasis  added) 
Thus,  if  any  "Medicaid  provider"  makes  any  "voluntary  transfer"  to 
the  state  (either  itself  or  through  any  other  instrumentality),  the 
revenues  generated  as  a  result  do  not  gualify  for  FFP. 

Illustrative  Examples  of  the  Impact  of  the  Rules 
To    fully    understand    the    import    of    these    rules,    we  have 
prepared  a  series  of  illustrative  case  studies  drawn  from  actual 
state  and  local  public  health  programs.    These  illustrations  drive 
home  the  meaning  of  these  rules. 
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Utah 

Program  overview: 

For  several  years  the  Utah  STATE  health  department  and 
Medicaid  agency  have  collaborated  on  a  major  Medicaid  initiative  to 
improve  the  health  of  pregnant  women  and  infants.  The  initiative 
includes  expanded  Medicaid  eligibility  to  cover  all  pregnant  women 
and  infants  with  incomes  below  133  percent  of  the  federal  poverty 
level*  and  a  waiver  of  the  asset  requirement;  outstationed  and 
presumptive  eligibility  to  assure  swift  enrollment  into  coverage; 
comprehensive  services,  including  medical  care,  home  visiting, 
nutrition,  social  services  and  health  education  furnished  by  health 
department  personnel  and  providers  working  with  the  state  health 
agency;  follow-up  services  for  pregnant  women  and  infants;  and  a 
massive  statewide  outreach  campaign. 

According  to  state  health  and  Medicaid  officials,  the  results 
have  been  impressive:  a  significant  drop  in  infant  mortality  for 
the  first  time  in  several  years,  with  sustained  progress  noted  in 
current  vital  statistics;  increased  public  awareness  regarding  the 
importance  of  maternity  care;  and  very  high  program  penetration 
into  the  poverty  population.  Indeed,  even  at  only  13  3%  of  poverty, 
the  Utah  Medicaid  program  is  now  financing  nearly  one-third  of  all 
deliveries  annually. 


♦Utah  expanded  its  program  prior  to  the  time  when  Medicaid  coverage 
of  poverty-level  women  became  mandatory. 
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The  program  was  initiated  via  a  governmental  transfer  of 
appropriated  funds  from  the  state  health  agency  to  the  state 
Medicaid  agency.  These  state  maternal  and  child  health  funds,  once 
transferred  at  the  health  agency's  initiative  to  the  Medicaid 
program,  helped  offset  the  considerable  cost  of  the  new  program. 
Impact  of  the  HCFA  rule: 

Under  the  HCFA  rule,  the  transfer  made  to  the  state  Medicaid 
agency  by  the  health  department  would  constitute  a  voluntary 
transfer  made  to  the  state  Medicaid  program  [by  the  state  health 
agency]  by  (or  on  behalf  of)  health  providers  [in  this  case  local 
health  agency  personnel  or  state  health  agency  personnel  themselves 
or  their  employees  or  contractors].  As  such,  the  revenues 
generated  by  the  transfer  would  not  gualify  for  federal  financial 
participation  under  42  CFR  §433.45  (c)  .  Nothing  in  the  rule's 
definition  of  health  provider  or  voluntary  transfer  exempts  state 
health  agencies  that  spend  state-appropriated  health  funds  through 
their  affiliated  providers  on  furnishing  covered  services  to 
Medicaid  enrolled  patients. 

Had  the  transfer  not  qualified  for  FFP,  4000  fewer  women  would 
have  been  served.  Given  the  high  proportion  to  of  Medicaid  births 
in  the  state,  it  is  not  unlikely  that  the  significant  reductions  in 
infant  mortality  similarly  would  not  have  occurred.  Given  the 
elevated  mortality  patterns  among  poor  infants  and  the  resulting 
vital  role  played  by  Medicaid  under  this  initiative  in  reducing 
infant  mortality,  the  state's  loss  would  undoubtedly  have  had 
adverse  health  consequences. 
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Illinois 

Program  overview: 

Earlier  this  year,  Illinois  created  a  new  governmental 
transfer  program  under  Medicaid  to  reimburse  local  school  districts 
for  medical  services  provided  to  poor  children  with  handicaps  and 
other  special  education  needs.  The  mechanism  will  greatly  expand 
resources  available  to  serve  children  with  special  educational 
needs,  since  half  of  all  special  education  students  in  Illinois  are 
either  enrolled  in  Medicaid  or  Medicaid-eligible .  In  the  first 
year,  at  least  $10  million  in  combined  state  and  federal  Medicaid 
funds  will  flow  to  local  school  systems  under  the  plan. 

Under  voluntary  cooperative  agreements  between  local  school 
districts  and  the  Illinois  Department  of  Public  Aid,  schools  will 
report  the  number  of  Medicaid-eligible  children  in  their  special 
education  programs  and  will  identify  those  Medicaid-earned  services 
provided  to  disabled  children.  That  portion  of  service  costs 
attributable  to  serving  Medicaid  children  will  be  reported  to  the 
Illinois  Department  of  Public  Aid  (the  state  Medicaid  agency) .  IDPA 
then  will  determine  which  services  provided  by  the  schools  are 
eligible  for  reimbursement  under  the  state's  Healthy  Kids  program 
(Illinois'  EPSDT  program)  and  certify  to  the  Health  Care  Financing 
Administration  that  funds  have  been  expended  by  local  school 
districts  on  Medicaid  services  for  Medicaid-covered  children. 
These  funds  gualify  for  federal  financial  participation  under 
current  42  CFR  §433.45.  Federal  matching  funds  are  then  trans- 
ferred to  the  State   Board  of  Education  and  passed  along  to  the 
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local    school    districts.       The    $10    million    in    Medicaid  funds 
furnished  to  the  schools  will  enable  them  to  serve  thousands  of 
disabled  children. 
Impact  of  the  HCFA  rule: 

Under  the  rule,  the  schools  are  also  providers  of  care  and  are 
engaged  in  the  voluntary  transfer  of  funds  to  the  state  Medicaid 
agency.  The  transfer  to  the  agency  thus  appears  to  constitute  a 
"voluntary  payment...  by  or  on  behalf  of  health  providers."  42  CFR 
Section  433.45(c)  and  would  not  qualify  for  federal  financial 
participation.  This  would  be  true  even  though  the  state,  through 
its  local  school  districts,  is  expending  millions  of  dollars  of 
taxpayer  funds  on  Medicaid  covered  services  for  Medicaid  enrolled 
children. 

Mew  York 

Program  overview: 

The  Prenatal  Care  Assistance  Program  (PCAP),  New  York's  public 
maternity  program  for  pregnant  women  and  infants,  serves  thousands 
low  income  women  and  children.  PCAP  covers  all  pregnant  women  with 
family  incomes  185  percent  of  the  federal  poverty  level,  as  does 
the  state  Medicaid  plan.  Therefore,  PCAP  includes  an  outstationed 
Medicaid  eligibility  determination  program  and  arranges  for  an 
inter-governmental  funds  transfer  between  the  state  Health 
Department  (which  administers  PCAP)  and  the  New  York  Medicaid 
agency. 

The  Health  Department  administers  PCAP  and  reimburses  health 
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care  providers  for  prenatal,  labor,  delivery,  and  postpartum  care 
for  pregnant  women.  Since  nearly  all  the  women  served  by  PCAP  are 
eligible  for  Medicaid,  the  Department  of  Health  reports  these 
expenditures  as  state  Medicaid  expenditures.  The  Department  of 
Social  Service  in  turn  certifies  to  the  Health  Care  Financing 
Administration  that  expenditures  through  PCAP  qualify  for  federal 
matching  funds.  An  additional  70,000  pregnant  women  have  been 
served  through  this  program. 
Impact  of  the  HCFA  rule: 

Under  42  CFR  §433.45,  the  state  health  department's  transfer 
of  PCAP  funds  to  the  Medicaid  agency  would  be  a  "voluntary  payment 
to  the  state...  on  behalf  of  health  care  providers.?  42  CFR 
Section  433.45.  The  rule  makes  clear  that  the  term  "payment"  can 
include  any  voluntary  transfer.  (42  CFR  §433.45  (a))  whether  in  the 
form  of  cash  or  a  budget  transaction.  Thus,  the  state  apparently 
will  not  be  able  to  claim  FFP  for  its  public  expenditures  on  behalf 
of  Medicaid-enrolled  women  simply  because  the  actual  expenditures 
are  made  by  the  health  agency,  and  even  though  such  transfers  are 
expressly  sanctioned  by  Section  1902(a) (11)  of  the  Act. 

Texas 

Program  overview: 

Parkland  Memorial  Hospital  is  the  centerpiece  of  the  Dallas 
County  Hospital  District.  In  Texas,  hospital  districts  are  both 
owners  of  hospitals  and  taxing  entities  which  levy  dedicated  local 
property  taxes.  Hospital  districts  play  a  key  role  in  providing 
public  health  care  in  the  Texas,  much  as  health  departments  do  in 
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other  states.  Since  many  of  Parkland 's  patients  are  poor  and 
medically  indigent,  it  is  also  a  major  provider  of  services  to 
Medicaid  recipients.  These  services  range  from  preventive 
ambulatory  care  (such  as  prenatal  care  and  immunizations)  to 
complex  inpatient  care  for  tens  of  thousands  of  indigent  women, 
infants  and  children.  In  a  single  year  Parkland  hospital  delivers 
of  10,000  infants. 

In  order  to  maximize  its  resources,  the  hospital  transfers 
part  of  its  revenue  from  local  property  taxes  to  the  state.  The 
transfer  is  then  used  by  the  state  to  help  defray  the  cost  of  the 
hospital's  services  to  its  Medicaid  enrolled  children.  In  other 
words,  the  state's  hospital  district  expenditures  are  incorporated 
into  the  state's  Medicaid  budget  as  part  of  the  state's  overall 
Medicaid  expenditures. 
Impact  of  the  HCFA  rule; 

Because  the  District  might  be  characterized  either  as  a 
Medicaid  provider  or  as  an  entity  making  payments  on  behalf  of  a 
provider  under  42  CFR  Section  433.45(a).  Those  hospital  revenues 
generated  by  the  district's  payment  to  the  state  thus  would  not 
gualify  for  FFP  under  section  433.45(c).  Parkland  Hospital 
officials  have  estimated  that  next  year  the  hospital  could  lose  $38 
million  in  Medicaid  funding  under  the  rule.  The  lost  funds  would 
affect  some  650,000  outpatient  clinic  visits  and  completely 
destabilize  the  entire  community  public  health  system. 
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California 

Program  overview: 

Like  Illinois,  California  is  developing  a  major  initiative  to 
improve  health  services  for  impoverished  children  who  are  at  risk 
and  disabled.  Like  Illinois,  the  state  proposes  to  certify  several 
hundred  of  its  poorest  school  districts  as  Medicaid  providers.  The 
school  districts  in  turn  would  develop  comprehensive  health 
programs  for  children.  These  programs  would  be  broad  in  nature, 
offering  services  ranging  from  health  exams  and  immunizations  to 
primary  pediatric  medical,  vision,  dental,  and  hearing  care  and 
health  care  and  management  of  poor  children  with  education-related 
disabilities.  That  portion  of  each  district's  expenditures 
attributable  to  enrolled  children  would  be  treated  as  a  state 
Medicaid  agency  expenditures  and  certified  for  federal  financial 
participation . 

Impact  of  the  HCFA  rule; 

For  the  same  reason  as  in  the  case  of  Illinois,  these  state 
school  health  expenditures  would  not  longer  qualify  for  FFP. 

Mississippi 

Program  overview:  The  PHRM/ISS  (pronounced  "Promise")  program 
channels  high  risk  pregnant  women  and  their  babies  for  intensive 
medical  and  social  services  to  prevent  infant  mortality.  The 
program  is  operated  by  the  Department  of  Health  through  its  local 
clinics.    The  state  Medicaid  agency  certifies  the  expenditures  for 
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federal  financial  participation.  About  2,400  pregnant  Medicaid 
recipients  with  extreme  medical  risk  factors  such  as  diabetes  or 
very  high  blood  pressure  are  served  by  the  $2.5  million  program  — 
80  percent  of  which  comes  from  federal  matching  funds.  The  program 
provides  additional  prenatal  care  visits,  closer  medical  monitoring 
and  testing,  and  provisions  for  delivery  in  appropriate  hospitals. 
Impact  of  the  HCFA  rule:  For  the  same  reason  noted  in  the  New  York 
example,  Mississippi's  transfer  arrangement  would  not  longer 
gualify  for  FFP.  More  than  2000  pregnant  women  and  their  babies 
would  be  affected. 

Conclusion 

The  Department's  rule  will  cause  unimaginable  health  care 
dislocation  for  millions  of  poor  women  and  children.  The  rule 
literally  spells  the  end  of  most  states'  publicly  funded  health 
service  systems  for  women  and  children.  Moreover,  it  is  an  utterly 
gratuitous  regulation.  States  would  be  penalized  under  the  rule 
not  because  they  fail  to  make  expenditures  but  simply  because  their 
expenditures  do  not  fall  into  an  arbitrary  pattern  ordained  by  HCFA 
and  wholly  unsupported  by  the  statute. 

We  urge  the  Committee  not  to  wait  for  Departmental 
clarification  of  this  matter.  After  years  of  express  Congressional 
directives  the  Department  still  seems  either  unable  or  unwilling  to 
promulgate  proper  or  lawful  rules.  We  believe  that  the  current 
rule  should  be  declared  null  and  void.  Congress  should  enact 
legislation  which  will  clarify  that  expenditures  made  by  providers 
that  are  also  public  agencies  (or  portions  of  public  agencies)  as 
well  as  expenditures  made  by  public  agencies  on  their  providers' 
behalf,  constitute  state  Medicaid  expenditures  for  FFP  purposes. 
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Mr.  Waxman.  You  have  given  us  a  pretty  bleak  picture  of  what 
these  regulations  would  do  to  your  State  Medicaid  programs,  and 
the  mothers,  the  children,  the  elderly,  the  disabled  who  are  now 
covered. 

In  trying  to  figure  out  what  these  regulations  would  do,  were  any 
of  you  able  to  get  useful  guidance  from  HCFA?  Do  you  know  how 
HCFA  would  explain  these  regulations?  Do  you  know  whether 
when  Dr.  Wilensky  appears  before  the  subcommittee  on  October 
16,  her  analysis  of  the  impact  of  the  regulations  on  your  States  will 
differ  from  what  you  presented  to  us? 

Ms.  Herrman.  We  had  worked  with  HCFA  during  the  develop- 
ment of  our  tax  package  and  our  State  plan  amendments  that  go 
forward  to  increase  payments  due  to  the  revenue  that  the  State 
was  going  to  be  able  to  receive,  and  at  that  point  we  felt  we  were 
in  compliance  with  both  the  intent  of  the  law  and  the  statute  but 
also  what  HCFA  intended  in  the  regulations  to  do  in  disproportion- 
ate payments. 

I  asked  HCFA  if  they  would  meet  with  us,  and  they  have  discon- 
tinued meeting  with  States,  is  my  understanding. 

Like  Dr.  Wilensky  says,  on  October  16,  is  something  all  of  us  are 
anticipating  with  bated  breath,  as  they  say. 

Mr.  Waxman.  Ms.  Coye. 

Ms.  Coye.  We  also  have  been  told  that  HCFA  is  preparing  a  clar- 
ification of  the  proposed  rates  issued,  and  we  have  no  further  rate 
on  that  at  this  point. 

Mr.  Sweeney.  We  have  heard  informally  we  ought  to  be  happy 
with  the  regulations,  that  very  little  of  it  should  impact  on  New 
York. 

Unfortunately,  we  understand  most  States  have  gotten  similar 
kinds  of  messages.  We  had  meetings  scheduled  with  Dr.  Wilensky 
to  hear  that  more  face-to-face,  and  those  have  been  put  off  until 
after  clarification  has  been  received. 

Mr.  Waxman.  Mr.  Guest,  you  indicated  already  you  have  no  idea 
what  these  regulations  mean. 

Mr.  Guest.  I  don't  have  a  clue,  Mr.  Chairman. 

Mr.  Waxman.  Last  October  in  the  1990  Budget  Reconciliation 
Act,  the  House,  the  Senate,  and  the  administration,  which  was  rep- 
resented by  Dr.  Wilensky,  struck  a  compromise.  The  House,  which 
had  wanted  to  authorize  the  use  of  voluntary  contributions  under 
some  circumstances,  gave  that  up,  agreeing  to  let  the  administra- 
tion repeal  its  own  regulations  authorizing  these  arrangements.  To 
give  the  States  time  to  adjust,  the  administration  was  prohibited 
from  ending  voluntary  contributions  until  December  31,  1991.  In 
exchange,  the  House  obtained  an  agreement  to  allow  States  to  use 
revenues  from  provider-specific  taxes  to  help  pay  for  their  Medic- 
aid programs. 

Under  this  agreement,  Federal  matching  funds  would  be  avail- 
able, except  where  providers  being  reimbursed  on  a  cost  basis 
sought  payments  for  the  cost  attributable  to  the  tax.  As  you  looked 
at  the  1990  budget  legislation,  was  that  clear  to  you?  And  did  your 
States  rely  on  this  understanding  of  the  compromise  in  developing 
your  Medicaid  budgets  this  year? 

Ms.  Herrman.  Yes,  sir.  It  was  clear — Alabama  had  voluntary 
contributions  for  the  past  3  years.  We  felt  it  was  clear  that  it  was 
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congressional  intent,  we  ought  not  to  be  in  that  business  and  ought 
to  transfer  our  program  to  a  legislatively  passed  and  enacted  tax 
program,  and  we  took  that  ax  during  the  last  regular  session  of  the 
legislature. 

We  had — what  frustrates  all  of  us  that  are  Medicaid  commission- 
ers is  the  term  "scam,"  "schemes,"  and  "slight  of  hands' '  that  get 
put  on  us.  What  we  are  trying  to  do  is  provide  health  care  services 
to  the  poor  of  the  State  of  Alabama  in  my  case,  and  what  we  have 
done  is  used  what  we  believe  the  statutory  authority  is  giving  us 
that  right. 

We  did  believe  it  was  true  Congress  wanted  no  voluntary  contri- 
butions and  it  is  our  legal  opinion  on  January  1  we  should  be  out 
of  that  business.  Clearly,  we  thought  Congress  had  fixed  this  prob- 
lem for  us  and  we  could  use  taxes,  whether  or  not  general  applica- 
bility as  long  as  we  did  not  allow  institutions  to  put  that  cost  as  a 
cost  of  doing  business  for  the  Medicaid  cost  process. 

If  we  lose  this  ability,  we  not  only  use  the  Medicaid  program  in  a 
very  short  time,  but  you  may  very  well  bring  down  the  general 
fund  budget  of  the  State  of  Alabama. 

Mr.  Waxman.  Dr.  Coye. 

Ms.  Coye.  We  obviously  thought  we  avoided  the  problem  by 
going  for  intergovernmental  transfers  and  are  unhappy  to  realize 
that  maybe  the  target  also  of  an  attempt  to  reduce  State  efforts  in 
this  area.  We  are  not  really  clear  what  the  intent  of  the  HCFA  reg- 
ulations may  be  with  regard  to  intergovernmental  transfers. 

But  we  certainly  believe  this  is  consistent  with  not  only  statuto- 
ry, but  with  what  a  lot  of  other  States  have  been  doing  for  a  long 
time  and  Medicaid  has  been  approving. 

We  thought  we  were  well  within  the  umbrella  of  approved  prac- 
tices. 

Mr.  Waxman.  Mr.  Sweeney? 

Mr.  Sweeney.  Very  simply,  we  did  the  same  thing.  We  relied  on 
the  plain  reading  of  OBRA  and  structured  the  changes  in  the  pro- 
gram we  made  to  meet  that  means. 

Mr.  Waxman.  Mr.  Guest? 

Mr.  Guest.  It  is  very  clear  to  me  and  others  that  have  more  ex- 
pertise on  the  issue  that  the  programs  in  Texas  meet  the  intent 
and  the  letter  of  the  law.  The  problem  is  the  regulations,  not  the 
programs  that  we  established. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  Liu,  do  you  want  to  make  a  comment  on  this?  Have  you  had 
a  chance  to  read  the  statute? 

Mr.  Liu.  It  clearly  is.  The  problem  with  intergovernmental  trans- 
fers in  this  rule  is  they  are  all  certified  as  being  voluntary  contri- 
butions and  they  are  being  lumped  into  a  category  of  payments 
from  providers  that  is  very,  very  different  from  how  the  Medicaid 
program  has  operated  in  the  past. 

The  effect  of  the  rule  is  as  you  said,  to  provide  a  cut  in  the  Med- 
icaid program  the  size  of  OBRA  1981,  and  that  would  literally 
remove  the  safety  net  from  millions  and  millions  of  poor  pregnant 
women  and  children. 

Mr.  Waxman.  Thank  you. 

Mr.  Kostmayer. 
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Mr.  Kostmayer.  Well,  Mr.  Liu,  however  complex  the  program 
may  or  may  not  be,  the  objective  is  to  simply  save  money;  is  that 
right?  The  administration's  objective  is  a  savings  here? 

Mr.  Liu.  Exactly. 

Mr.  Kostmayer.  That  is  what  they  are  after. 

Mr.  Liu.  They  tried  once  to  get  a  cap  on  Federal  expenditures 
and  this  is  one  way  to  get  back  around  putting  a  cap  on  what 
States  effect  and  expect  and  that  has  the  same  effect  for  benefici- 
aries. 

Mr.  Kostmayer.  Is  there  a  program  where  we  can  find  savings? 
Or  is  it  simply  impossible? 

Mr.  Liu.  In  many  ways,  the  cost  estimates  are  rather  strained  be- 
cause they  have  claimed  billions  of  dollars  here.  In  fact,  when  you 
look  at  why  States  are  expanding  their  budgets,  in  part,  it  is  for 
some  of  the  mandates  for  pregnant  women  and  children. 

The  recent  impotence  for  many  of  these  have  been  the  Boren 
amendment.  Those  expenditures — — 

Mr.  Kostmayer.  Hospitals  were,  in  fact,  not  being  compensated 
adequately.  They  were  not  being  compensated  for  the  full  costs. 

Mr.  Liu.  That  is  right.  The  Boren  amendment  requires  the  State 
Medicaid  programs  to  pay  hospitals  a  reasonable  reimbursement. 

Mr.  Kostmayer.  There  is  no  way  around  these  dramatic  in- 
creases that  Dr.  Coye  talked  about,  for  instance,  in  California. 

Mr.  Liu.  Not  at  all.  In  some  instances  as  in  Pennsylvania,  States 
are  basically  under  a  court  order  to  expand  their  reimbursements 
to  hospitals. 

Mr.  Kostmayer.  The  hospitals  in  my  State  took  the  State  to 
court  to  compel  the  State  to  pay  a  higher  cost,  although  not  the 
full  cost. 

Mr.  Liu.  That  is  right.  Even  if  your  provider  tax  arrangement 
was  deemed  illegal,  the  same  expenditures  would  still  have  to  be 
made. 

Mr.  Kostmayer.  Dr.  Coye,  I  wanted  to  ask  you  why  the  program 
has  escalated  in  costs  so  much  in  California.  Has  Mr.  Liu  provided 
an  explanation  which  is  applicable  to  your  State? 

Ms.  Coye.  Certainly  hospital  reimbursements  have  gone  up,  but 
it  is  really  caseload-driven  almost  more  than  anything  else.  The 
caseload  has  increased  both  because  there  is  more  poor  and  unin- 
sured people  and  because  of  Federal  mandates,  not  only  because  of 
the  expansion  in  prenatal  care,  but  also  the  immigration  policies. 

We  have  more  people  added  categorically.  We  also  have  more 
poor  and  uninsured  people,  plus  the  cost  of  the  care  itself  is  going 
up. 

Mr.  Kostmayer.  Is  any  of  that  unjustified,  the  cost  of  the  care 
going  up,  for  example? 

Ms.  Coye.  On  the  margin,  we  and  many  other  States  are  making 
a  direction  to  go  to  managed  care.  It  is  actually  more  effective  in 
improving  the  quality  of  services  than  restraining  costs.  The  real 
bottom  line  answer  is  almost  all  of  this  is  unavoidable. 

Mr.  Kostmayer.  There  is  very  little  you  can  do  to  restrain  costs. 

Enlarging  the  subject  this  morning,  should  we  throw  this  system 
out  and  look  at  another  approach  towards  dealing  with  this  prob- 
lem? 
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Ms.  Coye.  As  long  as  we  are  in  the  same  sharing  relationship 
with  the  Federal  Government  with  regard  to  financing  the  Medic- 
aid program,  but  we  are  under  the  gun  to  face  these  mounting 
costs,  in  part  because  of  Federal  mandates  which  we  support  in 
their  intent  in  the  populations  they  seek  to  cover.  We  believe  we 
should  continue  to  have  the  support  of  the  Federal  Government  to 
use  traditional  and  respected  methods  for  meeting  those  cost  obli- 
gations. Obviously,  there  are  major  national  discussions  that  have 
been  going  on  for  many  years  about  whether  we  ought  to  scrap 
Medicaid  and  go  in  the  direction  of  other  approaches  to  providing 
access. 

Mr.  Kostmayer.  Do  you  think  we  should? 

Ms.  Coye.  I  hope  in  the  long  run  we  will  move  towards  a  system 
that  is  not  as  stigmatized  for  the  public  as  the  Medicaid  system  is. 
At  the  present  time,  it  is  a  terribly  valuable  and  important  pro- 
gram. I  would  be  loathed  to  even  talk  about  tossing  it  aside  before 
we  are  thoroughly  sure  we  have  got  a  very  good  system  to  replace 
it.  I  think  that  it  has  done  a  very  important  job  as  the  main  piece 
of  our  safety  net. 

Mr.  Kostmayer.  I  want  to  ask  you  about  that.  I  want  to  ask  you 
about  the  programs  especially  dealing  with  prenatal  care  and  chil- 
dren. Can  you  characterize  the  dollars  being  spent  on  these  pro- 
grams as  preventive  medicine? 

Ms.  Coye.  Definitely.  And  that  has  been  something  I  worked  on 
not  only  in  California,  but  in  New  York  and  have  been  involved  in 
national  policy. 

Mr.  Kostmayer.  To  interrupt,  isn't  there  some  savings  there  to 
be  achieved  there,  long  run,  if  we  can  get  babies  who  are  poor  and 
malnourished,  maybe  mistreated,  and  begin  to  change  their  lives? 
Will  this  work?  Will  they  grow  up  to  be  more  productive  citizens 
who  will  be  less  dependent  on  the  government? 

Ms.  Coye.  It  isn't  just  the  long-term  savings.  One  of  the  good 
things  about  prenatal  care,  you  have  a  9  month  turnaround  so  you 
can  actually  show  good  savings  within  2  or  3  years.  It  is  an  impor- 
tant long-term  strategy  but  also  works  very  well  in  the  short  run. 

Mr.  Kostmayer.  Are  you  able — not  to  be  grizzly  here — but  do 
you  agree  with  the  Governor  of  Kentucky's  statement,  that  the 
infant  mortality  will  go  up  in  your  own  State,  for  example,  as  it 
will  in  his  if  these  dollars  are  not  spent?  Is  that  overly  dramatic? 

Ms.  Coye.  It  is  not  overly  dramatic.  We  are  facing  a  situation 
where  obstetrical  services  are  increasingly  curtailed.  If  we  can  im- 
prove our  participation  to  disproportionate  share  providers,  these 
are  the  hospitals  that  are  doing  prenatal  care,  that  are  doing  the 
deliveries,  that  are  taking  care  of  infants.  If  they  don't  have  the 
resources  to  provide  that  care,  our  situation  is  going  to  get  worse 
and  over  time  we  will  see  an  impact. 

Mr.  Kostmayer.  Will  that  happen,  for  example,  in  Alabama? 
Will  you  get  the  funds  from  somewhere  else  if  you  were  to  lose 
these  funds? 

A  number  of  the  Governors  indicated  you  had  tax  increases.  We 
had  a  $3  billion  tax  increase  a  few  weeks  ago  in  my  State. 

Ms.  Coye.  Well,  this  year  Governor  Wilkinson  increased  taxes  in 
California  by  approximately  $14  billion.  Much  of  that — I  am  sorry, 
by  approximately  $7  billion,  to  meet  a  $14  billion  deficit.  Much  of 
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that  was  done  specifically  to  avoid  cuts  in  prevention.  And  those 
moneys  are  being  used  to  keep  alive  programs  in  prenatal  care  and 
STD's  and  tuberculosis  and  measles  immunization.  It  is  awfully 
hard  to  imagine  being  able  to  come  back  for  another  round  to  meet 
these  needs  in  the  near  future.  That  is  a  huge  increase  in  taxes. 

Mr.  Kostmayer.  You  know  how  many  pregnant  women  you  treat 
and  you  know  how  many  children  you  treat.  Are  you  able  to  com- 
pute how  many  children  will  not  survive  their  first  birthday  if 
these  expenditures  are  not  made? 

Ms.  Coye.  No,  because  we  are  talking  about  a  program  which 
will  be  instituted  this  fall,  the  intergovernmental  transfer  program, 
so  we  will  see  improvements  as  a  result  of  doing  that. 

We  are — it  is  not  quite  as  direct  as  it  is  in  the  case  of  Alabama  to 
calculate  the  actual  impact,  but  I  don't  think  it  would  be  hard  to 
go  back  a  year  or  two  from  now  and  tease  that  out. 

Mr.  Kostmayer.  Are  you  able  to  calculate  in  your  State  the 
number  of  infants  who  would  not  be  able  to  survive  beyond  their 
first  birthday? 

Ms.  Herrman.  Let  me  go  back.  Maternal  child  health — I  started 
my  job  in  1988 — was  our  number  one  initiative.  We  started  putting 
all  the  State's  resources  in  that  arena  and  increased  the  legisla- 
ture. We  increased  our  taxes  in  Alabama.  Medicaid  got  32  percent 
of  all  new  money  coming  into  the  general  fund.  Our  infant  mortali- 
ty rate  in  1989  was  12.1.  In  1990,  the  infant  mortality  rate  was  10.9 
and  most  of  the  people  in  the  State  of  Alabama  will  attribute  that 
drop  in  63  babies  living  in  1990  that  in  1989  would  not  have  lived 
to  the  Medicaid  expansions. 

Mr.  Kostmayer.  Sixty-three  Alabama  babies  in  that  year  alone? 

Ms.  Herrman.  Yes,  sir,  the  difference  between  numbers  of  babies 
who  died  in  1989  and  numbers  of  babies  who  died  in  1990. 

Mr.  Kostmayer.  You  think  it  is  possible  if  reductions  are  made 
to  actually  calculate  the  number  of  infants  that  will  die  in  the 
State  of  Alabama  as  a  result  of  the  Bush  administration's  pro- 
gram? 

Ms.  Herrman.  I  couldn't  do  it  right  now,  no,  sir. 

Mr.  Kostmayer.  I  don't  want  you  to  do  it  right  now. 

Ms.  Herrman.  Certainly,  any  time  you  restrict  services  and  Ala- 
bama is  a  good  lesson  in  that  in  that  we  spent  most  of  our  history 
of  our  Medicaid  program  restricting  services.  We  have  now 
changed  the  way  we  do  business  and  promoted  provincial  services. 

All  of  the  outreach  programs  we  do,  we  have  a  maternity  waiver 
program  which  is  a  primary  care  case  management  system  for 
pregnant  women  that  we  are  seeing  tremendous  cost  savings. 
When  we  say  cost  savings  in  Medicaid  that  is  savings  equal  to  the 
Federal  Government  and  State  government. 

If  I  could  take  a  minute  and  answer  your  previous  question  to 
Dr.  Coye  about  Medicaid  and  throwing  the  baby  out  with  the  bath 
water,  so  to  speak,  if  the  Medicaid  programs  in  this  country  are 
some  of  the  most  innovative  programs  the  country  has,  we  should 
not  only  build  on  the  strengths  that  we  have  found  in  Alabama, 
but  California  and  Kentucky  are  very  innovative. 

The  one  advantage  you  have  in  the  Medicaid  programs  is  that  we 
spend  fewer  dollars  on  administering  the  program  than  anybody 
else  in  the  health  care  sector. 
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In  Alabama,  we  spend  2.7  percent  of  our  budget  in  administering 
$1.6  billion  budget.  Nationwide,  it  is  less  than  4  percent.  That  kind 
of  return  on  taxpayer  dollars  is  a  system  we  should  all  be  building 
on  and  not  throw  it  out. 

Mr.  Kostmayer.  Mr.  Sweeney,  let  me  ask  you,  if  I  could — the 
gentleman  from  Oklahoma  said  a  face  on  these  figures  in  the  poor- 
est sections  of  the  city  of  New  York. 

Mr.  Sweeney.  Obviously,  the  largest  portion  of  our  funding  goes 
to  New  York  City,  municipal  hospitals,  as  well  as  voluntary. 

Mr.  Kostmayer.  Give  me  an  example  what  services  are  provided 
and  to  who,  a  pregnant  woman  comes  into  a  hospital  in  New  York 
City  

Mr.  Sweeney.  We  have  a  fully  expansive  Medicaid  program  that 
covers  hospitalization,  prenatal  care.  We  have  taken  advantage  of 
every  option.  The  Federal  Government  has  allowed  us  to  expand 
the  program  to  reach  the  broadest  of  our  populations.  We  also  pro- 
vide about  a  billion  dollars. 

Mr.  Kostmayer.  Any  planning  services? 

Mr.  Sweeney.  Family  planning  services  are  covered  as  well. 

Mr.  Kostmayer.  Do  you  know  to  what  extent? 

Mr.  Sweeney.  The  numbers  of  individuals  involved,  doesn't — we 
take  advantage  of  including  that  in  the  broadest  Medicaid  program 
I  think  in  the  country.  We  provide  a  billion  dollars  disproportion- 
ate share  payments. 

I  would  like  to  comment  on  your  question  about  reform.  That  is 
the  polite  way  of  saying — we  called  it  bed  and  charity  care.  It  is 
still  charity  care.  I  think  we  desperately  feel  there  is  a  need  to 
reform  the  program. 

Our  future  efforts  are  designed  and  any  loss  of  funds  would  seri- 
ously impact  on  our  efforts  to  try  to  convert  the  funds  we  expend 
into  insurance  coverage. 

Mr.  Kostmayer.  Give  me  one  example.  Give  me  one  example  of  a 
service  that  would  likely  to  be  cut  back. 

Mr.  Sweeney.  I  think  it  depends  in  each  of  our  States  how  we 
would  target  a  cut  of  this  magnitude. 

In  New  York,  a  10  percent  cut  is  a  huge  cut.  Last  year,  we  found 
it  necessary  to  propose  cuts  of  inflation  across  all  providers.  That 
would  save  7  percent  perhaps,  and  if  we  are  looking  at  a  10  percent 
cut  in  Medicaid  resources  

Mr.  Kostmayer.  Is  that  what  you  are  looking  at? 

Mr.  Sweeney.  That  is  what  $1.3  billion  would  represent  to  us. 
We  would  have  to  start  with  that  and  lay  ourselves  open  to  Boren- 
type  suits.  Nevertheless,  we  would  have  to  go  beyond  that  to  pro- 
gram cuts. 

You  focused  on  and  stressed  prenatal  care.  I  think  the  priority 
we  place  on  prenatal  care  services  in  the  State  would  suggest  to  me 
we  would  make  that  hopefully  one  of  the  last  priorities  to  cut.  That 
means  looking  at  long-term  care  or  other  sides  of  the  program  that 
we  would  also  argue  are  equally  important. 

It  is  hard  to  focus  on  and  suggest  we  would  cut  one  program  out. 

Mr.  Kostmayer.  I  want  to  ask  a  final  question,  Mr.  Chairman,  if 
I  could. 

Mr.  Liu,  what  you  have  heard  here  from  the  States  is  applicable 
nationally? 
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Mr.  Liu.  It  is.  Maybe  one  more  case  example  might  help  you  un- 
derstand the  problem. 

Mississippi  operates  a  real  tiny  program  they  call  Promise  which 
provides  intensive  medical  and  social  service  supports  for  pregnant 
women  at  very  high  medical  risk  of  infant  mortality.  They  provide 
care  coordination,  home  visiting.  They  provide  transportation  serv- 
ices. They  have  special  physician  services  to  take  care  of  their 
problems  like  diabetes  or  extremely  high  blood  pressure. 

The  State  has  a  five  to  one  match  so  it  puts  up  about  $400,000 
for  its  $2.5  million  program.  Under  these  rules,  that  program 
would  not  be  eligible  for  FFP  and  Mississippi  would  have  to  essen- 
tially quintuple  its  contribution  to  keep  that  program  alive.  And  if 
they  couldn't  do  that,  then  2,000  of  the  2,400  women  served  by  the 
program  would  have  to  be  dropped.  And  these  women  are  at  such 
high,  both  social  and  medical,  risk  that  which  could  quite  literally 
expect  maybe  a  20  to  30  percent  increase  in  their  mortality  rates. 
It  would  be  real  and  very  measurable. 

Mr.  Kostmayer.  It  is  possible,  or  is  it,  for  you  to  calculate — 
again,  if  I  am  being  overly  dramatic,  to  calculate  the  number  of  in- 
fants who  will  not  survive  as  a  result  of  this  policy  across  the  coun- 
try? 

Mr.  Liu.  Across  the  country  would  be  hard  to  say.  In  Mississippi, 
with  that  one  program  alone,  I  think  we  could  probably  measure 
easily  20  or  30  infants'  deaths  that  would  not  occur  if  the  program 
stayed  in  place. 

Mr.  Waxman.  Thank  you,  Mr.  Kostmayer. 

Mr.  Sikorski. 

Mr.  Sikorski.  Thank  you,  Mr.  Chairman. 

Let  me  apologize  to  everyone.  I  started  at  4  a.m.  this  morning  to 
get  here.  Finally  made  it.  I  will  save  you  the  problems.  You  have 
much  bigger  problems  of  your  own. 

Mr.  Chairman,  I  would  like  unanimous  consent  to  insert  in  the 
record  at  the  appropriate  place  letters  and  submissions  of  impact 
on  my  State  of  Minnesota  of  these  proposals. 

Mr.  Waxman.  Without  objection. 

Mr.  Sikorski.  Thank  you. 

[The  information  follows:] 
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cditorjaj__Monday;  the  Star 
TnbuniTccurttely  noted  that  states 
■re  faced  with  rising  Medicaid  expen- 
ditures and  federally  mandated  ex- 
pansions in  the  Medicaid  program 
without  additional  funding.  Ai  a  re- 
sult, they  are  forced  to  seek  sltems- 
tivet  to  raise  ttate  Medicaid  dollars. 

That  ii  why  we  disagree  with  your 
condemnetion  at  poor  public  policy 
Minnoaota'i  assessment  on  health 
cere  provider!  in  order  to  enhance 
federal  Medicaid  notching  fundi. 
Last  teaeion,  member*  of  the  health 
care  community  and  legislators  de- 
veloped the  plan  as  a  compromise  to 
offset  pan  of  the  projected  $M  btt- 
Uoa  state  budget  shortfall  The  as- 
sessment program  is  a  temporary  so- 


According  to  the  National  Governors 
Association,  states  are  in  the  worst 
fiscal  condition  of  the  past  decide.  At 
•  time  when  Minnesota  is  known  for 
the  availability  and  quality  of  health 
care,  the  provider  assessment  pro- 
gram is  a  legitimate  and  necessary 
method  to  continue  to  provide  cai 
to  Medicaid  patient*.  - 
^Uagrey,  senior  He*  president,  IMln- 
ineevta  Hospital  Association,  Minne- 
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care  providers  refused  to  treat  mccu- 
caid  patients  or  limited  the  number 
they  would  see.  For  this  reason,  some 
Medicaid  patients  were  not  receiving 
the  care  for  which  they  qualified  or 
they  had  to  travel  great  distances  and 
wait  long  periods.  Without  the  as- 
sessment program,  needed  increases 
to  health  care  providers  would  not 
have  occurred,  thus  further  jeopar- 
dizing access  to  care. 

Care  for  the  poor  is  a  broad  social 
responsibility,  and  programs  to  fi- 
nance such  care  should  spread  the 
obligation  as  widely  and  as  equitably 
as  possible.  However,  in  the  absence 
of  long-term  solutions  to  access  and 
funding  for  the  poor,  states  are  faced 
with  the  problem  of  how  to  shore  up 
the  current  safety  net  —  the  Medi- 
caid program.  The  Medicaid  volun- 
tary contributions  and  provider  as- 
sessment programs  used  by  over  half 
of  the  states  are  important  tools  to 
help  them  improve  Medicaid  cover- 
age and  access. 

States  should  have  the  flexibility  to 
raise  Medicaid  funds  for  purposes  of 
the  federal  match  because  states  are 
in  the  ben  position  to  determine 
funding  levels  and  the  financing 
mechanisms  that  are  most  appropri- 
ate snd  feasible. 


The  Sept  16  editorial  "Minnesota's 
ill-advised  Medicaid  scheme"  cor- 
rectly pointed  out  that  a  scam  is 
being  perpetrated  regarding  our  pro- 
vider surcharge  program.  Unfortu- 
nately, it  pointed  a  finger  at  the 
wrong  culprit 

jfc  1991  Minnesota  Legislature  en- 
/dieted  its  provider  surcharge  program 
v  based  on  a  1990  federal  fit w  that 
allows  states  to  levy  surcharges 
against  medical  providers  to  help  fi- 
nance state  Medicaid  programs.  It  is 
no  more  of  a  scam  for  us  to  imple- 
ment a  confreasionally  authorized 
program  than  it  is  for  the  Star  Trib- 
une to  hire  tax  accountants  to  take 
full  advantage  of  the  business  deduc- 
tions provided  in  the  federal  tax 
code. 

The  real  scam  artists  are  in  the  Bush 
administration,  which  Is  attempting 
an  end  run  around  the  legislative 
process  because  it  apparently  doesn't 
have  the  votes  in  Congress  to  modify 
the  surcharge  law  to  its  liking.  I'm 
shocked  to  see  you  cbeetisading  for 
the  administration's  efforts  to  write 
rules  that  circumvent  the  law. 

During  the  1991  legislative  session 
the  governor  proposed  budget  cuts 
that  would  have  reduced  payments  to 
nursing  homes  by  $35  million,  to 
hospitals  by  $15  million,  to  dentists 
by  $  1 2  million,  and  similarly  reduced 
payments  to  many  other  service  pro- 
viders. 


have 


The  budget  also  provided  no  infla- 
tionary increases  for  two  yean  for 
various  home-care  providers.  It  pro- 
vided no  reimbursement  increases 
for  dentists  and  physicians  despite 
growing  concerns  that  low  reimburse- 
ment rates  are  causing  access  prob- 
lems. And  it  would  have  gutted  the 
General  Assistance  Medical  Care 
program. 

To  avoid  these  proposed  cuts  with- 
out resorting  to  a  general  tax  in- 
crease, the  Legislature  approved  the 
provider  surcharge  program.  We 
modeled  our  program  after  other 
states  where  these  programs  ' 
been  approved  by  the  federal  gi 
ment 

We  need  a  federal  compromise  on 
this  issue  that  recognizes  stats  au- 
thority to  levy  taxes  but  places  rea- 
sonable limits  on  provider  surcharges 
as  a  source  of  Medicaid  funds.  It  is 
fr.,.«r«H»,  ia  gtji  «h.  flmh  adkninis- 
trUieHrrwttn  your  support  attempt* 
^Hng  to  decide  this  issue  unilaterally' 
without  consulting  Congress  or  tht 
states.  —  Sen.  Don  Sameabon,  DW 
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Mr.  Sikorski.  To  summarize  here,  there  is  no  legal  authority  for 
this  and  HCFA  is  going  to  get  its  butt  sued  off  and  probably  suc- 
cessfully and  they  are  going  to  be  in  trouble  there. 

You  testified  and  everyone  else  told  us  they  don't  know — there  is 
a  competence  factor  here.  They  don't  know  what  is  in  it.  They  are 
either  hiding  it  or  they  are  incompetent  about  fathoming  their  own 
definitions.  That  is  an  issue  as  well.  It  really  gets  down  to  what 
Peter  was  saying.  The  whole  proposal  here  is  to  cut  billions  of  dol- 
lars out  of  the  Medicaid  program;  right? 

I  mean,  that  is  the  end  result.  This  is  a  program  that  served  28 
million  poor  women  and  children  and  elderly  and  disabled  in 
America.  It  is  a  basic,  basic,  kinder,  gentler,  safety  net  program.  It 
is  for  most  areas  it  is  the  end  of  the  line. 

Now,  you  in  your  response  to  Congressman  Kostmayer's  ques- 
tions were  giving  responses  dealing  with  impacts  on  the  program 
with  these  cuts.  This  program  does  not  provide  health  care  for  any- 
where near  people  that  need  this  health  care  and  are  eligible;  isn't 
that  correct?  What  is  your — in  California,  Dr.  Coye,  what  do  you  it? 

Ms.  Coye.  I  am  only  3  months  on  the  job  so  I  can't  quote  the  sta- 
tistics. Obviously,  like  other  States,  we  have  a  significant  portion  of 
elderly,  women  and  infants  that  are  not  receiving  services.  You  are 
right,  we  are  not  all  the  way  there  even  at  our  current  level. 

Mr.  Sikorski.  Ms.  Herrmann,  Mr.  Sweeney,  Mr.  Guest,  you  are 
not  hitting  the  full  universe  of  people  needing  services  with  the 
current  programs. 

Ms.  Herrman.  We  started  out  at  30  percent.  We  invested  a  tre- 
mendous amount  of  money  with  outreach  and  education.  We 
intend  to  be  at  50  percent  at  the  end  of  this  fiscal  year.  We  recent- 
ly outstationed  100  eligibility  workers  throughout  our  67  counties 
and  they  will  be  on  site  at  a  health  care  facility,  public  health 
clinic,  community  hospitals,  disproportionate  share  hospitals.  So 
when  women  come  in  for  pregnancy  tests,  we  can  make  sure  in- 
stead of  45  days  it  took  through  Department  of  Human  Resources, 
we  are  anticipating  getting  them  on  the  rolls  within  10  days,  and 
right  there  at  the  point  of  getting  health  care  services,  they  will  be 
able  to  do  the  application  process  for  eligibility. 

Mr.  Sikorski.  So  if  you  are  concerned  about  human  life  at  its 
rawest  point  in  America,  this  program  in  parts  isn't  touching  50 
percent  of  the  people  that  are  supposed  to  be  touched.  And  now  we 
are  talking  about  additional  major — a  billion  dollars  in  cuts.  That 
is  the  objective. 

I  want  to  focus  on  what  this  really  is.  It  might  be  cynical  and 
tough  on  people,  but  this  is  great  public  relations  from  the  admin- 
istration. Numbers  in  Minnesota  that  is  very  consistently  support- 
ive of  health  care  programs,  especially  for  poor  women  and  chil- 
dren, said  if  the  State  ever  went  looking  for  trouble — Minnesota 
did  when  the  1991  legislature  enacted  the  scam  for  cooking  its 
Medicaid  books. 

Later  on,  it  talks  about  this  is  financially  risky  and  intellectually 
dubious.  Later  on  it  talked  about  this  is  a  naughty  way  to  tap  the 
Federal  treasury.  So  the  administration's  focus  on  this,  pushing 
States  into  it  by  cuts  and  cuts  and  cuts  on  top  of  cuts — before  I  got 
here  I  was  in  charge  of  the  State  senate  finance  for  health  and  wel- 
fare and  corrections  in  Minnesota  and  we  had  to  respond  to  all 
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these  things  that  the  Feds  were  doing,  so  they  get  people  into  it. 
They  open  the  door.  They  push  people  through  the  door  to  respond 
like  this  and  then  turn  around  and  make  dumb  of  it  and  attack  it 
with  these  pejorative  terms,  slight  of  hands,  shame,  scheme.  Those 
are  words  that  you  were  taking  about,  Ms.  Herrmann. 

And  it  reminds  me  of  blaming  the  victims,  making  meritorious 
programs  appear  to  be  intellectual,  dubious,  naughty,  finally  risky, 
cooking  the  books,  and  the  rest  of  it.  Great  politics.  Great  public 
relations.  Also,  cynical  as  hell. 

Now,  since  Dr.  Wilensky  won't  be  able  to  be  here  today  we  will 
have  to  ask  you  people  this  question:  Even  HCFA  would  concede 
the  way  these  regulations  are  written  makes  it  difficult  for  State 
officials  who  have  to  run  Medicaid  programs  to  know  what  to  do. 
The  regulations  say  what  is  prohibited,  but  they  don't  tell  you 
what  you  can  do,  what  is  a  load. 

Why  do  you  think  the  regulations  don't  spell  out  what  kind  of 
tax  or  transfer  arrangements  are  permissible?  Could  you  make — 
and  until  they  do,  how  do  you  make  decisions  for  your  State  pro- 
grams with  this  uncertainty? 

And  finally,  is  it  because  HCFA  doesn't  believe  there  are  any 
safe  harbors  that  they  are  deliberately  trying  to  create  uncertainty 
and  conduct  a  public  relations  campaign  so  you  at  the  State  level 
won't  make  decisions  to  spend  moneys  and  people  will,  in  fact,  not 
be  brought  in  under  this  program  and  will,  in  fact,  die? 

Ms.  Herrman.  I  believe,  and  I  shouldn't  say  this,  but  the  Office 
of  Management  and  Budget  has  the  Federal  deficit  they  are  trying 
to  protect. 

I  think  the  problem  is  a  misunderstanding  or  a  lack  of  knowl- 
edge on  how  States  conduct  tax  business.  I  don't  and  couldn't  even 
begin  to  explain.  It  is  so  messy  in  the  State  of  Alabama.  We  are 
going  through  tax  reform,  and  we  routinely  tax  entities  for  specific 
purposes  and  exempt  specific  entities  of  that  group. 

It  is  not  a  very  clean  function,  and  so  what  I  think,  OMB  is  con- 
fusing the  issue  in  that  had  we  done  provider-specific  taxes  again 
in  compliance  with  what  we  considered  the  statutory  authority 
that  it  wasn't  a  broad-based  tax. 

Mr.  Sikorski.  You  want  to  see  unclean  taxes,  look  at  what  OMB 
comes  up  with  for  capital  gains. 

Ms.  Herrman.  Again,  I  just  think — and  I  don't  begrudge  the 
Office  of  Management  and  Budget  in  trying  to  contain  the  domestic 
policy  spending  and  the  growth  because  of  the  Federal  deficit,  but 
what  we  have  got  in  Alabama  is  a  specific  problem,  that  we  felt  we 
complied  with  statutory  authority  given  to  us  by  Congress. 

Mr.  Sikorski.  I  think  you  should  begrudge  them.  You  have  got 
mandates.  You  talked  about  that.  You  have  got  problems  without 
increases  in  caseloads.  That  is  a  function  to  a  great  extent  of  fiscal 
policy  that  is  directed  on  the  Federal  level. 

We  have  got  unemployment  increasing.  We  have  got  more  and 
more  people  showing  up  on  the  rolls.  Bankruptcy  is  at  an  all  time 
historical  high  in  America.  Never,  ever  have  we  had  this  many  per- 
sonal bankruptcies  as  well  as  small  business  bankruptcies  occur- 
ring, and  they  show  up  in  these  health  programs. 

Mr.  Sweeney,  you  had  a  comment? 

Mr.  Sweeney.  Yes. 
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I  think  for  the  moment  we  are  going  to  rely  hopefully  on  con- 
gressional intent  in  understanding  what  is  allowable  and  not  allow- 
able, and  hopefully  you  will  be  able  to  help  us  in  making  sure  that 
the  final  regulations,  if  there  are  any,  are  consistent  with  that 
intent. 

Clearly,  as  we  plan  for  next  year's  fiscal  plan,  we  will  have  to 
take  all  of  these  events  into  account,  and  that  planning  is  being 
undergone  now. 

Mr.  Sikorski.  Let  me  comment  on  that  and  you  can  continue. 

If  you  expect  Congress  to  bail  everyone  out  on  this  one,  you 
better  make  sure  you  inform  your  congressmen  and  women,  Demo- 
crats and  Republicans,  and  your  State  administrations,  Democrats 
and  Republicans,  to  get  their  oar  in  the  water,  as  we  say  in  north- 
ern Minnesota,  on  this  one. 

There  has  been  a  reluctance  of  Republican  politicians  in  this 
country  whose  rear  ends  are  on  the  line  from  a  State  budgetary 
standpoint  to  get  up  and  call  what  the  administration  is  doing 
what  it  is,  and  better  inform  a  few  editorial  writers  and  better  get 
the  alarm  sounded  or  the  administration  is  going  to  get  what  it 
wants. 

Fewer  people  covered  in  basic  health  services,  and  more  money 
to  pump  into  the  Stealth  bomber  and  the  SDI  initiative. 

Mr.  Sweeney.  We  have  and  will  work  with  our  congressional  del- 
egations. I  think  it  is  also  true  that  the  regulations  will  intimidate 
States  from  considering  going  further  or  for  the  remaining  20 
States  or  so  that  haven't  attempted  to  make  use  of  disproportionate 
share  payments  in  this  way  from  doing  anything,  and,  frankly,  I 
think  that  will  have  that  impact  on  States  that  haven't  considered 
going  forward  yet.  They  will  have  to  sit  and  wait  and  see. 

Mr.  Sikorski.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Sikorski. 

I  want  to  thank  the  members  of  this  panel  for  your  testimony.  It 
has  been  very  helpful.  Look  forward  to  working  with  you  on  this 
difficult  issue. 

We  conclude  our  hearing  for  today,  and  we  are  looking  forward 
to  our  hearing  on  October  16. 
We  stand  adjourned. 

[Whereupon,  at  12:20  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 

[The  following  material  was  submitted  for  the  record:] 
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 THE  CHILDREN'S  HOSPITAL  OF  AT,  A  RAMA  

Statement  before  the  House  of  Representatives 

Subcommittee  on  Health  and  Environment 

I  am  Jim  Dearth,  MD,  and  I  am  the  Chief  Executive  Officer  and 
Medical  Director  of  The  Children's  Hospital  of  Alabama  (TCHA)  and 
a  practicing  pediatric  hematologist/oncologist .  I  am  before  you 
today  representing  the  poor  women  and  children  of  Alabama.  While 
Alabama  is  known  as  the  Heart  of  Dixie,  often  I  think  we  should  be 
know  as  the  heart  of  poverty. 

Given  the  high  prevalence  of  poverty  in  Alabama,  one  would 
predict  that  our  Medicaid  program  would  be  one  of  the  strongest  in 
the  nation.  However,  following  the  "inverse  law  of  social  support" 
(where  the  need  is  the  greatest  the  programs  are  the  weakest),  we 
have  traditionally  had  one  of  the  weakest  Medicaid  programs  in  the 
nation.  That  occurred  because  prior  leadership  took  advantage  of 
the  loosely  formulated  federal-  participation  guidelines  (always 
doing  the  least  possible  to  remain  eligible  for  federal 
participation).  Our  state  Medicaid  agency,  in  the  70 's  and  early 
80 's,  was  not  service-oriented  and  pushed  every  guideline  to  its 
lowest  acceptable  limit  to  constrain  the  size  of  the  program. 

During  the  last  5  years,  I  have  seen  an  awakening  in  our 
Medicaid  Agency  that  is  both  encouraging  and  heartrendering.  Our 
Agency,  under  the  direction  of  Commissioner  Carol  Herrmann,  is  now 
service-oriented  and  looking  for  ways  to  help  the  population  they 
were  always  meant  to  serve.  Though  initiated  by  federal  mandate,  we 
now  have  had  dramatic  increases  in  eligibility  for  pregnant  females 
and  young  children.  I  have  had  the  opportunity  to  experience 
firsthand  the  effect  of  expanded  eligibility  and  early  access  to 
preventive  health  care  measures  which  has  always  been  at  the  root 
of  pediatric  medicine. 

Our  hospital  is  a  independent,  non-profit  190-bed  pediatric 
facility  serving  the  entire  state  of  Alabama,  and  the  Southeastern 
region.  For  our  entire  79  year  history,  our  mission  has  been  to 
provide  the  finest  in  health  care  for  all  children  from  Alabama 
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regardless  of  their  ability  to  pay.  Approximately  9,000  children 
ages  0-18  are  annually  admitted,  and  an  additional  140,000  are 
treated  in  outpatient  settings.  We  are  one  of  the  busiest  pediatric 
medical  centers  in  the  nation  and  the  focus  of  pediatric  health 
care  in  Alabama. 

In  Alabama,  the  heart  of  poverty,  3  2%  of  our  children  are 
living  in  poverty  (350,000  children).  Only  about  a  third  of  these 
poor  children  are  on  Medicaid  (140,000)  but  this  represents  a 
dramatic  increase  from  5  years  ago.  With  an  aggressive,  service- 
oriented  Medicaid  agency  coupled  with  expanded  eligibility,  we  now 
are  enrolling  ten  times  more  pregnant  women  and  children  per  month. 
These  dramatic  increases  in  eligibility  have  actually  flooded  our 
hospital .  But  it  is  a  good  problem  to  have  in  that  these  kids  are 
getting  care  and  getting  care  early.  Preventative  services  are 
available  and  minor  illnesses  are  nipped  before  something  more 
serious  develops.  The  payback  in  pediatrics,  "the  pay  me  now  or 
you'll  pay  more  later  phenomenon"  has  been  demonstrated  over  and 
over  again  for  pediatric  care.  Our  infant  mortality  has  dropped 
dramatically  this  year.  We  still  have  problems  obviously.  There 
still  are  many  youngsters  not  enrolled,  not  participating  in  the 
plan.  We  still  lack  participation  of  many  providers,  especially 
private  practice  pediatricians,  who  hesitate  to  enroll  when 
physician  payments  have  not  been  increased  for  10  years  in  some 
cases.  Our  history  will  not  be  reversed  in  a  few  years  but  much 
momentum  has  been  gained.  Will  all  this  be  wiped  out? 

How  was  our  state  Medicaid  agency  been  able  to  fund  the 
federally-mandated  expansions?  The  federally-mandated  portion  of 
our  State's  budget  has  now  reached  60%.  Well,  it  would  not  be 
realistic  to  try  to  tax  an  already  impoverished  population.  Alabama 
Medicaid  began  utilizing  the  voluntary  contribution  provision  two 
and  a  half  years  ago.  In  two  short  years,  the  infant  mortality 
rate  has  dropped  significantly  due  to  expanded  prenatal  care,  and 
more  children  have  been  removed  from  the  uninsured  and  added  to 
Medicaid  rolls.  After  recognizing  that  Congressional  intent  was  to 
phase  out  the  program  at  the  end  of  1991 ,  the  Medicaid  agency  in 
conjunction  with  providers,  worked  diligently  for  3  months  to  write 
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and  pass  legislation  during  the  regular  session  of  the  state 
legislature.  As  a  result,  the  voluntary  contribution  program  would 
no  longer  be  utilized  as  of  September  30  and  taxes  would  go  into 
effect  October  1st.  However,  the  recent  issuance  of  the 
regulations  would  not  only  eliminate  voluntary  contributions,  but 
the  provider-specific  tax  also.  Quite  simply,  our  Medicaid  Agency 
and  the  pregnant  women  and  children  they  serve  will  be  wiped  out. 
Five  years  of  momentous  progress  will  be  wiped  away  with  no 
opportunity  for  an  orderly  transition  to  other  funding. 

Ironically,  the  current  crisis,  as  perceived  by  0MB  and  HCFA, 
could  have  been  avoided  by  better  HCFA  regulations.  I  recall  nearly 
2  years  ago,  reviewing  and  commenting  on  HCFA  proposed 
Disproportionate  Share  Payment  mechanisms.  The  proposed  regulations 
were  written  in  such  a  complex  manner  as  to  defy  interpretation. 
They  were  withdrawn  and  never  enacted.  Lacking  precise  limits, 
upper  or  lower,  on  disproportionate  share  payments,  HCFA  has 
allowed  a  system  to  develop  that  has  the  potential  for  abuse. 
HCFA's  inadequacies  have  allowed  this  perceived  crisis  to  develop 
yet  they  intend  to  pass  the  crisis  on  to  the  states  by  abruptly 
closing  down  a  funding  mechanism,  provider-specific  taxing,  which 
Congress  specifically  protected  last  year.  Alabama,  following 
federal  mandates  and  Congressional  intent,  will  be  penalized 
severely  because  of  HCFA's  failings.  This  is  bad  government. 

In  summary,  the  expanded  Medicaid  programs,  many  of  them 
federally-mandated  and  in  our  state  they  needed  to  be  federally- 
mandated,  have  been  funded  largely  through  voluntary  contributions 
and  a  recently-enacted  provider  specific  tax.  Several  key  points 
should  be  made  about  Alabama's  provider-specific  tax  program  and 
the  improvements  in  access  and  eligibility  the  voluntary 
contribution  and  provider-specific  tax  programs  have  rendered. 

1.  In  good  faith  and  keeping  with  the  Administration  and 
Congress'  OBRA  '90  intentions,  Alabama  will  end  voluntary 
contribution  program  participation  September  30,  1991  and 
institute  a  provider  tax  program  October  1,  1991. 

2.  Without  additional  funding  mechanisms  available,  the 
state  of  Alabama  could  not  have  financially  been  able  to 
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meet  the  cost  of  the  mandates. 
3.  In  a  relatively  short  time  period,  the  initiation  and 
implementation  of  preventive  and  prenatal  care  programs 
for  the  Medicaid  population  have  produced  positive  and 
cost  effective  results.  We  were  the  first  state  to  fully 
implement  expanded  Early  £eriodic  Screening  and 
diagnostic  lesting  to  my  knowledge.  Our  infant  mortality 
has  dropped  dramatically  and  long  term  costs  have  been 
reduced  in  the  first  18  months  of  the  programs. 
4.     To  my  knowledge ,  every  dollar  generated  by  voluntary 

contributions  and  provider-specific  taxes  in  Alabama  has 
stayed  and  will  stay  in  the  Medicaid  system. 

I  thank  you  in  advance  for  your  consideration  of  this  issue  which 
is  vital  to  the  future  of  poor  children  throughout  America. 

Jin/nearth,  MD 

CECr-fr  Medical  Director 

The  Children's  Hospital  of  Alabama 

September  30,  1991 
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DELAWARE  HEALTH 
AND  SOCIAL  SERVICES 

Office  of  The  Secretary 


September  27,  1991 


The  Honorable  Henry  Waxman,  Chairman 
House  Subcommittee  on  Health  and  the  Environment 
2418  Rayburn  House  Office  Building 
Washington,  D.  C.  20515-0524 

Dear  Chairman  waxman: 

I  am    writing  to  express  my  serious  concerns  about  the 
regulations  issued  by  HCFA  concerning  provider-based  taxes  and 
voluntary  donations.    At  a  time  when  states'  revenues  are 
shrinking,  these  regulations  will  make  it  virtually  impossible  to 
increase  access  to  much  needed  health  care  for  low-income 
Americans,    Public  concern  and  unease  about  the  availability  of 
health  care  has  never  been  greater;  at  the  same  time,  the  Federal 
government  has  placed  some  mandates  on  the  States  to  meet  those 
concerns.    Also,  the  States  are  being  asked  to  be  laboratories 
for  developing  health  systems  that  will  ultimately  lead  to 
universal  access,  in  the  absence  of  Federal  initiatives  in  this 
area. 

At  a  time  when  all  these  factors  are  converging,  it  is 
counterproductive  to  issue  regulations  which  will  make  it 
impossible  for  the  state  to  use  its  taxing  authority  to  improve 
the  health  of  its  people,    it  is  also  unrealistic  to  assume  that 
providers,  who  are  already  bearing  a  heavy  burden  of 
uncompensated  care  and  who,  at  least  in  my  state,  are  trying  to 
cooperate  in  increasing  access,  will  be  able  to  absorb  a  tax 
without  arty  expectation  of  return.    Nonprofit  hospitals  (which  is 
all  we  haVe  in  Delaware)  that  would  be  willing  to  give  voluntary 
donations  are  also  very  concerned  about  the  implications  of  a 
change  in  their  status  if  the  only  mechanism  available  for  them 
to  help  is  a  tax. 

I  recognize  that  there  may  have  been  some  abuses  in  the  past 
and  that  some  clarifications  are  in  order.    But  the  regulations 
that  were  published  go  far  beyond  this.    In  Delaware,  we  have  not 
yet  instituted  provider  taxes  or  voluntary  contributions,  but  we 
were  definitely  planning  to  do  so  in  order  to  increase  our 
Medicaid  eligibility  for  pregnant  women  and  infants  from  the 
current  160%  of  poverty  to  185%,  as  well  as  to  undertake  some 
other  needed  health  initiatives  which  would  provide  more  services 
to  more  people. 
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The  Honorable  Henry  Waxman 
Septembe*  27,  1991 
Page  Two ! 


I  respectfully  request  that  Congress  take  the  necessary 
action  to  have  these  regulations  changed.    From  the  standpoint  of 
our  State,  the  most  important  changes  would  be:    to  eliminate  the 
very  restrictive  regulations  concerning  provider  specific  taxes; 
(there  is  no  reason  why  a  State  cannot  select  the  entities  it 
wishes  to  tax)  and  to  consider  permitting  voluntary  donations 
from  nonprofit  entities.    Thank  you  very  much  for  your 
consideration. 


TPE:sm 

pc:    The  honorable  Michael  N.  castle,  Governor 
The  Honorable  Joseph  R.  Biden,  Jr. 
The  Honorable  William  v.  Roth,  Jr. 
The  Honorable  Thomas  R.  Carper 


Thomas  P.  Cichler 
Secretary 
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STATE  OF  MICHIGAN 


JOHN  ENOLf  A,  Otvamor 

DEPARTMENT  OF  SOCIAL  SERVICES 

235  South  Grand  Avenue,  P.O.  Box  30037.  lanolng,  Mlchiotn  48909 
QERALO  H.  NHLLIft, 


September  27,  1991 


The  Honorable  Henry  Waxman 
United  States  Representative 
Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Congressman  Waxman: 

I  regret  that  I  am  unable  to  attend  your  September  30,  1991  hearing 
on  the  issue  of  the  interim  final  rules  on  Medicaid  Donations  and 
Tax  Programs  which  have  been  published  by  the  Department  of  Health 
and  Human  Servicea  ( WHS ) .  I  want  to  share  with  you  some  of  my 
concerns  about  this  issue. 

States  have  experienced  extraordinary  growth  in  the  cost  of  the 
Medicaid  program  in  the  past  two  years.  In  Michigan,  our  federally 
matchable  Medicaid  grant  expenditures  totalled  $2,604  billion  in 
fiscal  year  1989-90.  For  the  1990-91  fiscal  year  which  ends  next 
Monday  we  estimate  that  our  federally  matchable  expenditures  will 
total  $3,406  billion.  Even  without  the  enhanced  disproportionate 
share  payments  to  Michigan  hospitals  (which  are  a  temporary  part 
of  our  Medicaid  program  and  are  funded  by  voluntary  contributions), 
our  total  matchable  expenditures  for  1990-91  are  estimated  at 
$2,968  billion,  an  increase  of  14%  in  just  one  year. 

One  significant  cause  of  increased  state  Medicaid  costs  is 
increasing  hospital  and  nursing  home  reimbursement  resulting  from 
litigation  under  the  "Boren  Amendment".  In  Michigan  alone  this 
item  is  responsible  for  a  first  year  cost  increase  of  $100  million. 
In  addition  we  are  experiencing  costs  due  to  expanded  mandatory 
coverage  of  groups  such  as  pregnant  women  and  children.  These  cost 
pressures  are  occurring  concurrently  with  reduced  state  revenues. 
In  just  the  last  twelve  months  Michigan  has  seen  a  reduction  of 
$812  million  in  the  forecast  of  it's  general  fund  revenues.  This 
represents  a  decline  in  revenues  of  about  10%. 

These  cost  and  revenue  pressures  have  forced  states  like  Michigan 
to  look  to  new  revenue  sources  in  order  to  avoid  reductions  in  the 
level  of  services  to  those  who  depend  on  state  services  or  in  the 
level  of  rates  to  those  who  provide  services  to  our  clients.  Even 
with  $401  million  in  voluntary  contributions  in  1990-91  from 
Michigan' 8  hospitals,  our  public  assistance  recipients  have  had 
their  grants  reduced,  some  Medicaid  services  have  been  curtailed, 
and  some  provider  rates  were  temporarily  reduced.    Even  with  $452 
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million  in  contributions  from  Michigan's  hospitals  in  1991-92,  we 
will  be  eliminating  the  State's  general  assistance  program 
affecting  100,000  low  income  individuals.  In  addition  a  number  of 
optional  Medicaid  services  will  be  eliminated.  These  are  major 
reductions  affecting  the  lives  of  Michigan's  poor.  Many  of  these 
reductions  are  ones  which  we  would  not  choose  to  implement  except 
in  times  of  dire  financial  constraints. 

As  we  iook  forward  to  the  1992-93  fiscal  year  with  the  prospect 
that  our  ability  to  raise  revenues  through  provider  taxes  and 
contributions  may  be  eliminated,  the  budget  picture  is  increasingly 
bleak.  Additional  cutbacks  in  human  services  and  medicaid  optional 
services  is  inevitable.  We  believe  that  Congress  and  the 
Administration  have  a  legitimate  right  to  set  limits  on  the 
expenditures  made  by  states  which  will  qualify  for  federal  matching 
funds.  We  do  not,  however,  believe  that  the  Administration  should 
be  able  by  regulation  to  limit  the  ability  of  states  to  raise 
revenues  in  whatever  manner  they  may  choose. 

I  am  joining  with  my  counterparts  in  other  states  in  asking  that 
you  take  a  hard  look  at  the  interim  final  regulations  and  consider 
requiring  that  these  regulations  be  postponed  until  Congress  has 
had  an  opportunity  to  more  fully  express  its  intent  reflected  in 
the  OBRA  90  language  on  this  subject. 

Thank  you  for  holding  a  hearing  on  this  matter  and  for  listening 
to  our  concerns.  Governor  Engler  and  I  will  be  following  this 
issue  with  great  interest. 


Sincerely 


Gerald  H.  Miller 
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MISSOURI 

"»hm  a^htboft  DEPARTMENT  OF  SOCIAL  SERVICES  GARY  J.  STANCLER 

,™.*7«  P.O.BOX1S27  („R£CTOR 

OOVtRNOK  BROADWAY  SlAH  OfflCI  BUIlDINl. 

j[rrrRSf)N  <  ity 

65102-1527 
51<WS1-«S15 

May  28,  1991 


Louie  W.   Sullivan,  M.D.,  Secretary 
Department  of  Health  and  Human  Services 
Hubert  H.  Humphrey  Building 
200  Independence  Avenue,  S.W. 
Washington,  DC  20201 

Richard  0.  Darman,  Director 

Office  of  Management  and  Budget 

17th  and  Pennsylvania  Avenue,  NW,  Room  252 

Washington,  DC  20503 

Gentlemen: 

I  wish  to  respond  to  your  recent  call  for  an  emergency 
study  on  escalating  expenditures  in  Medicaid,  and  the  .related 
issue  of  inaccurate  estimates  provided  for  the  draw-down  of 
Medicaid  funds.     I  note  in  your  news  release  that  you  have  iden- 
tified states'  use  of  donated  funds  as  one  area  accounting  for 
the  unanticipated  increases.     We  disagree  with  your  inclusion  of 
donated  and  local  tax  funds  as  a  contributor  to  rising  costs  for 
the  reasons  outlined  below.     I  am  enclosing  a  copy  of  letters  I 
have  sent  to  the  Missouri  congressional  delegation  on  this  sub- 
ject. 

As  you  may  know,  we  have  recently  moved  aggressively  in 
Missouri  to  use  donated  funds  and  non-state  tax  dollars  as  Medi- 
caid match.     We  have  done  this  to  respond  to  numerous  federal 
mandates  that  we  are  unable  to  cope  with  In  any  other  manner : 

o        recent  federal  mandates  extending  eligibility  have 
added  50,000  new  eligibles  to  the  Missouri  Medicaid 
rolls  in  the  past  year,   a  15  percent  increase  over 
last  year's  population; 

o        the  nature  of  the  expansions  have  resulted  in  high 

utilization,   especially  in  the  case  of  pregnant  women 
and  children.     Although  it  is  sound  public  policy, 
each  pregnant  woman  added  as  an  eligible  is  a  guaran- 
teed hospital  admission  at  an  average  cost  of  $3,800; 
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o       wo  have  several  Medicaid  plan  amendments  that  have  not 
been  approved  because  our  inflationary  adjustments 
have  not  been  large  enough  to  suit  HCFA        thus,  we 
are  being  penalized  by  the  federal  government  for  not 
spending  more  for  Medicaid  reimbursement.     To  do  bo 
would  obviously  require  more  federal  funds  as  well; 

0  OBRA  90  will  have  a  yet-to-be  determined  but  substan- 
tial financial  Impact  on  Missouri.     The  cost- shifting 
to  the  states  for  veterans  in  nursing  homes;  mandated 
rate  increases;  forcing  an  unrestricted  formulary;  and 
raising  the  eligibility  threshold,  Medicare  premiums 
and  deductibles  will  cost  millions  of  state  dollars. 

1  strongly  contest  any  assertion  that  the  states  be  limited 
in  their  capacity  to  raise  funds  in  whatever  means  is  at  their 
disposal,  especially  when  the  funds  are  largely  to  meet  federal- 
ly imposed  mandates.     More  importantly,   I  strenuously  object  to 
any  notion  that  non-state  tax  dollars  should  not  be  eligible  for 
Medicaid  match.    A  tax  dollar  for  health  care  is  a  tax  dollar 
for  health  care,  whether  it  be  collected  by  the  city  collector, 
county  collector  or  state  collector.     I  do  not  think  it  is  the 
federal  government's  concern  in  what  manner  a  tax  dollar  is 
collected. 

In  short,  in  our  specific  case  in  Missouri,  we  have  matched 
federal  funds  as  permitted  by  Congress  because  we  are  left  with 
no  other  choice  but  to  do  so  in  order  to  maintain  compliance 
with  federal  mandates.     I  urge  you  to  do  more  than  work  closely 
with  the  states  to  control  Medicaid  spending;  I  urge  you  to 
involve  us  directly,  meaningfully,  and^as  equals  in  the  effort 
to  grapple  with  and  solve  the  complex^! sue  of  indigent  health 
care.  /  / 

SiWe*4ly,        7/ [J  / 


Oajry^J.  s 
Director  J 


GJS/meh 
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|OHN  ASHCROFT 


MISSOURI 
DEPARTMENT  OF  SOCIAL  SERVICES 


GARY  |.  STANCLER 


TO  BOX  1527 
IIKDADWAY  St  ATE  Orn<  I  BLILDIM". 
|l  I IIRSON  CITY 
65102-1527 


piKfCTOR 


GOI  KfsOR 
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September  27,  1991 


The  Honorable  Henry  Waxman 
Member  of  Congress 
2418  Rayburn  House  Office  Building 
Washington,   DC  20515-0524 

Dear  Congressman  Waxman: 

I  am  writing  to  you  regarding  an  issue  that  is  most  serious 
to  the  people  dependent  on  my  department  for  services:  the 
proposed  HCFA  regulations  on  provider  taxes  and  donation  pro- 
grams.    Attached  are  letters  I  sent  to  Secretary  Sullivan  and 
Mr.  Darman,  and,  more  importantly,  a  letter  signed  by  the  entire 
Missouri  Congressional  Delegation  to  Gail  Wilensky. 

In  my  state,  Medicaid  pays  for  four  out  of  every  ten  babies 
born  and  is  the  major  Bource  of  support  for  the  vulnerable  elder- 
ly residing  in  nursing  homes.     If  provider  taxes  and  contribu- 
tions are  no  longer  allowable  for  federal  match,  it  will  cost 
the  State  of  Missouri  $300  million.     I  will  have  no  choice  but 
to  drastically  reduce  services  to  the  two  groups  who  comprise 
the  largest  segment  of  population  served  by  the  Department  of 
Social  Services:     children  and  frail  elderly. 

Although  I  cannot  personally  attend  your  hearing  on  Monday, 
September  30,  please  be  assured  that  this  is  an  issue  of  deep 
concern  to  the  State  of  Missouri.      //  , 


CJS/meh 
Attachments 
c:      Charles  Bowman,  President 

Missouri  Hospital  Association 

MO  Congressional  Delegation 
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'  THE  NATIONAL  ASSOCIATION  OF  COUNTIES 

LARRY  E.  NAAKE 
EXECUTIVE  DIRECTOR 

THE  NATIONAL  ASSOCIATION  OF  COUNTIES  APPRECIATES  THIS 
OPPORTUNITY  TO  SUBMIT  A  STATEMENT  FOR  THE  RECORD  ON  MEDICAID  TAX 
AND  INTERGOVERNMENTAL  TRANSFER  PROGRAMS. 

THE  ADMINISTRATION  HAS  NOT  FOLLOWED  CONGRESSIONAL  INTENT  IN 
ITS  INTERIM  FINAL  RULE  ON  MEDICAID  FINANCING.     THEY  HAVE  CLEARLY 
OVERSTEPPED  THEIR  BOUNDS  AND  BROUGHT  ISSUES  NEVER  EVEN 
CONTEMPLATED  BY  CONGRESS  OR  LOCAL  GOVERNMENTS   INTO  THE  PROPOSED 
RULE.      IF  CONGRESS  DOES  NOT  TAKE  ACTION,   THIS  RULE  WILL  SEVERELY 
HAMPER  COUNTIES'  ABILITY  TO  PROVIDE  HEALTH  CARE  AND  OTHER 
IMPORTANT  SERVICES. 

COUNTY  PARTICIPATION  IN  MEDICAID  IS  A  LONG-STANDING 
PRACTICE  SINCE  THE  ENACTMENT  OF  MEDICAID.      OUR  INVOLVEMENT 
THROUGH  COUNTY  MATCHING  DOLLARS  AND  INTERGOVERNMENTAL  TRANSFERS 
HAS  NEVER  BEEN  QUESTIONED.        IN  FACT,   THE  STATUTE  SPECIFICALLY 
ALLOWS  UP  TO  60  PERCENT  OF  THE  NON-FEDERAL  MATCH  TO  BE  FROM  LOCAL 
GOVERNMENTS.     THROUGH  PARTNERSHIPS  BETWEEN  COUNTIES,   STATES  AND 
THE  FEDERAL  GOVERNMENT,  MEDICAID  HAS  SERVED  MILLIONS  OF  NEEDY 
INDIVIDUALS.     THE  REGULATION  CALLS  INTO  QUESTION  THAT 


*    The  National  Association  of  Counties  is  the  only  national 
organization  representing  county  government  in  the  United  States. 
Through  its  membership ,  urban,  suburban  and  rural  counties  join 
together  to  build  effective,  responsive  county  government.  The 
goals  of  the  organization  are  to:     improve  county  government; 
serve  as  the  national  spokesman  for  county  government;  serve  as  a 
liaison  between  the  nation's  counties  and  other  levels  of 
government;  achieve  public  understanding  of  the  role  of  counties 
in  the  federal  system. 
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INTERGOVERNMENTAL  FOUNDATION.     THE  ADMINISTRATION,    INSTEAD  OF 
TAKING  THE  RESPONSIBILITY  OF  LEADERSHIP  IN  HEALTH  CARE,  IS 
RETREATING  FROM  IT.      IT  IS  IRONIC  THAT  ONE  OF  THE  FEW  ACTS  THE 
ADMINISTRATION  HAS  TAKEN  ON  HEALTH  CARE  FOR  THE  POOR  IS  TO,  IN 
EFFECT,   MAKE  IT  MORE  DIFFICULT  FOR  STATES  AND  COUNTIES  TO  PROVIDE 
CARE. 

OVER  THE  YEARS ,   COUNTIES  HAVE  ACTED,   AND  ARE  SERVING  THE 
INDIGENT.      ACCORDING  TO  THE  MOST  RECENT  CENSUS  DATA,    DURING  1979- 
1989  COUNTY  EXPENDITURES  ON  HEALTH  GREW  BY  72.5  PERCENT  AFTER 
INFLATION  WHILE  COUNTIES  RAISED  THEIR  OWN  REVENUES  BY  NEARLY  50 
PERCENT.      IN  TERMS  OF  ACTUAL  DOLLARS  SPENT,   COUNTIES  IN  1987 
CONTRIBUTED  $18  BILLION  OF  THEIR  OWN  REVENUE  TO  HEALTH  AND 
HOSPITALS.      DURING  THIS  SAME  GENERAL  PERIOD   (1980-1986)  THE 
CONGRESSIONAL  RESEARCH  SERVICE  REPORTS  THAT  DIRECT  FEDERAL 
ASSISTANCE  TO  COUNTIES  FELL  AS  A  PERCENTAGE  OF  TOTAL  COUNTY 
REVENUES  BY  73  PERCENT. 

THOSE  FIGURES  SHOW  THAT  COUNTIES  ARE  DEVOTING  EVER- 
INCREASING  RESOURCES  OF  THEIR  OWN  TO  HEALTH  CARE  AND  ARE  RAISING 
REVENUES  TO  MEET  THOSE  NEEDS.     ALTERNATIVE  MEDICAID  FUNDING 
MECHANISMS  ARE  NOT  BEING  USED  BY  COUNTIES  OR  STATES  TO  SHIRK 
THEIR  RESPONSIBILITIES  TO  CARE  FOR  THE  POOR. 

THE  REGULATIONS  WILL  CREATE  CHAOS  FOR  A  MAJORITY  OF  STATE 
BUDGETS.     COUNTIES  WILL  NOT  BE  IMMUNE  FROM  THOSE  POSSIBLE  CUTS, 
WHETHER  IT  BE  IN  HEALTH  CARE  OR  THE  REDUCTION  OF  OTHER  STATE  AID 
TO  LOCAL  GOVERNMENTS. 
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ABOUT  THE  ONLY  MECHANISM  THAT  SEEMS  TO  BE  UNTOUCHED  IN  THE 
REGULATION  IS  A  STRAIGHT  APPROPRIATION  FROM  COUNTIES  TO  THE 
STATE.     NEW  YORK  STATE  HAS  LONG  REQUIRED  ITS  COUNTIES  TO 
CONTRIBUTE  HALF  OF  ITS  MEDICAID  SHARE,   AMOUNTING  TO  A  $6  BILLION 
CONTRIBUTION  BY  COUNTY  TAXPAYERS.      IN  NORTH  CAROLINA,  COUNTIES 
PAY  FOR  ALL  OF  THE  STATE  SHARE  OF  ADMINISTRATION  AND  15  PERCENT 
OF  THE  NON-FEDERAL  SHARE  OF  BENEFITS.     OTHER  STATES  REQUIRE 
COUNTIES  TO  PAY  FOR  PARTICULAR  PROGRAMS.     IN  NEW  HAMPSHIRE, 
COUNTIES  FUND  A  LARGE  PORTION  OF  LONG  TERM  CARE  SERVICES,   AND  IN 
IOWA,   COUNTIES  MATCH  FUNDS  FOR  INTERMEDIATE  CARE  FACILITIES  FOR 
THE  MENTALLY  RETARDED. 

WHILE  HCFA  ASSURES  STATES  THAT  THESE  DIRECT  COUNTY 
EXPENDITURES  ARE  ALLOWABLE,   THERE  IS  CONCERN  AND  CONFUSION  OVER 
THEIR  INTERPRETATION  OF  OTHER  INTERGOVERNMENTAL  TRANSFERS. 
CLEARLY,   CONGRESS  HAS  NEVER  DISCUSSED  AMENDING  THE  STATUTE  TO 
REDUCE  LOCAL  PARTICIPATION.     MOREOVER,   THIS  ISSUE  WAS  NEVER 
DISCUSSED  DURING  LAST  YEAR'S  RECONCILIATION  ACT. 


A  NUMBER  OF  COUNTIES  HAVE  DESIGNED  OR  ARE  PARTICIPATING  IN 
INTERGOVERNMENTAL  TRANSFERS.     THE  LARGEST  PROGRAM  AWAITING 
APPROVAL  IS  CALIFORNIA'S  WHERE  COUNTY  PUBLIC  HOSPITALS  WILL 
TRANSFER  COUNTY  TAX  DOLLARS  TO  THE  STATE  TO  HELP  FUND  SERVICES  AT 
HOSPITALS  PROVIDING  CARE  TO  A  LARGE  NUMBER  OF  MEDICAID  ELIGIBLE 
INDIVIDUALS.     COUNTIES  ARE  NOT  REDUCING  THEIR  FINANCIAL 
COMMITMENT  TO  THE  INDIGENT  THROUGH  THIS  TRANSFER.      IN  FACT, 
COUNTIES  ARE  ABLE  TO  INCREASE  THEIR  COMMITMENT  TO  SERVING  THE 
POOR  WHO  HAVE  NO  OTHER  ALTERNATIVES  FOR  HEALTH  CARE. 
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IN  FLORIDA,   THE  THREE  COUNTIES  WITH  THE  LARGEST  NUMBER  OF 
MEDICAID  PATIENTS    (DADE,   DUVAL,   HILLSBOROUGH)   ARE  TRANSFERING 
FUNDS  THROUGH  THEIR  PUBLICLY-SUPPORTED  HOSPITALS.     A  SIMILAR 
PROGRAM  IS  OPERATING  IN  MISSOURI. 

COUNTY-FUNDED  PUBLIC  HOSPITALS  IN  GEORGIA  CONTRIBUTE  TO 
THEIR  INDIGENT  CARE  TRUST  FUND  TO  HELP  HOSPITALS  SERVING  THE  POOR 
AND  TO  EXPAND  A  WIDE  VARIETY  OF  PRENATAL  AND  CHILD  HEALTH 
SERVICES.      IN  ILLINOIS,   ONE  OF  THE  LARGEST  PUBLIC  HOSPITALS  IN 
THE  COUNTRY,   OPERATED  BY  COOK  COUNTY,   WILL  BE  ASSESSED  A  TAX  TO 
INCREASE  FUNDS  AVAILABLE  TO  MEDICAID  PROVIDERS.      IN  SOUTH 
CAROLINA,   COUNTIES  FORMED  A  PARTNERSHIP  WITH  HOSPITALS  TO  CREATE 
A  MEDICAL  INDIGENT  ASSISTANCE  FUND  TO  CARE  FOR  THE  POOR.  THESE 
ARE  JUST  A  FEW  EXAMPLES. 

HCFA  HAS  ALL  THE  POWER  UNDER  THESE  VAGUE  REGULATIONS.  EACH 
STATE  WILL  HAVE  TO  NEGOTIATE  WITH  THEM  TO  DETERMINE  COMPLIANCE. 
SUCH  A  PROCEDURE  IS  ADMINISTRATIVELY  BURDENSOME  FOR  ALL 
CONCERNED,   AND  FURTHER  FRAGMENTS  OUR  SO-CALLED  HEALTH  CARE 
SYSTEM. 

COUNTIES,    LIKE  ALL  LEVELS  OF  GOVERNMENT,    FACE  EXPLODING 
MEDICAL  COST  INFLATION,   RECESSION  AND  INCREASED  SERVICE  DEMANDS. 
THIS  SHOULD  'BE  THE  TIME  FOR  FOSTERING  FINANCING  MECHANISMS   --  IT 
IS  NOT  THE  TIME  TO  USE  REGULATIONS  AS  A  ELUNT  TOOL  FOR  COST 
CONTAINMENT . 
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BECAUSE  OF  OUR  CONCERNS  OVER  INTERGOVERNMENTAL  TRANSFERS 
AND  TAX  PROGRAMS ,   WE  URGE  THE  CONGRESS  TO  FIND  A  LEGISLATIVE 
REMEDY. 

AS  A  START,   THE  INTERIM  FINAL  REGULATIONS  MUST  BE  DELAYED 
UNTIL  OCTOBER  1,    1992  OR  UNTIL  CONGRESSIONAL  INTENT  IS  MADE 
CLEAR.     THIS  WILL  ALLOW  STATES  TO  AVOID  A  MID-FISCAL  YEAR  CRISIS. 
A  STRAIGHTFORWARD  MORATORIUM  MUST  ALSO  HAVE  PROVISIONS  ASSURING 
STATES  THAT  THEY  WILL  NOT  BE  PENALIZED  FOR  PAST  PROGRAMS  THEY 
OPERATED  IN  GOOD  FAITH. 

IT  IS  ALSO  CLEAR  THAT  CONGRESSIONAL  INTENT  MUST  BE 
CLARIFIED  ON  THE  USE  OF  PROVIDER-BASED  TAXES  AND  WHAT  "COSTS"  OR 
REVENUES  ARE  NOT  ELIGIBLE  FOR  A  FEDERAL  MEDICAID  MATCH. 

FINALLY,   ANY  CONGRESSIONAL  LEGISLATION  OR  ACTIVITY  MUST 
MAKE  IT  CLEAR  THAT  CURRENT  LAW  WILL  REMAIN  UNCHANGED  ON 
INTERGOVERNMENTAL  TRANSFERS.      FOR  ANY  TRANSFERS  THAT  ARE  MADE  BY 
A  PROVIDER  THAT  IS  ALSO  A  STATE  OR  LOCAL  GOVERNMENT,   THAT  STATUS 
AS  A  GOVERNMENT  MUST  TAKE  PRECEDENCE  FOR  PURPOSES  OF  HCFA 
INTERPRETATION. 

THIS  ISSUE  WILL  REMAIN  NACo'S  TOP  HEALTH  PRIORITY  UNTIL  IT 
IS  RESOLVED.     WE  THANK  YOU  FOR  THE  OPPORTUNITY  TO  SUBMIT  THIS 
WRITTEN  STATEMENT. 
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Statement  of  Larry  S.  Gage,  President 
The  National  Association  of  Public  Hospitals 

Subcommittee  on  Health  and  the  Environment, 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 

September  30,  1991 


The  National  Association  of  Public  Hospitals  (NAPH)  represents  over  100  of  our 
Nation's  most  important  urban  safety  net  hospitals.  These  hospitals  are  deeply  concerned 
with  the  Medicaid  voluntary  donation  and  provider  tax  interim  final  regulation  published  on 
September  12  by  the  Health  Care  Financing  Administration  (HCFA).  At  best,  the  regulation 
is  so  ambiguous  as  to  paralyze  the  ability  of  many  states  and  many  urban  safety  net  hospitals 
to  effectively  plan  any  further  improvements  in  the  Medicaid  program  or  in  services  to  the 
non-Medicaid  indigent  poor.  At  worst,  the  regulation  violates  federal  law.  We  urge 
Congress  to  intervene  to  prevent  HCFA's  implementation  of  this  rule. 

In  general,  HCFA's  interim  final  regulation  will  place  an  extraordinary  and 
unacceptable  strain  on  states,  and  on  the  nation's  safety  net  hospitals,  by  eliminating  or 
greatly  restricting  important  sources  of  state  revenues  that  have  been  used  to  finance  essential 
improvements  in  Medicaid  coverage,  eligibility  and  provider  payments.  Populations  that 
have  seen  the  most  recent  improvements  in  services  and  coverage  —  including  especially  poor 
pregnant  women  and  children  —  will  suffer  the  most,  as  will  those  uninsured  indigent  patients 
served  by  the  most  significantly  "disproportionate"  providers  of  care  to  the  poor.  It  is 
especially  ironic  that  an  Administration  that  has  encouraged  volunteerism  and  "  1000  points  of 
light"  at  the  highest  level  should  now  be  waging  war  on  one  of  the  most  outstanding  and 
effective  examples  of  private  sector  volunteerism  of  the  last  decade. 

Increased  provider  payments,  while  forming  only  a  part  of  the  reforms  funded  by 
these  mechanisms,  have  been  singled  out  for  criticism  in  the  course  of  this  debate.  Yet 
Medicaid  provider  payment  levels  are  known  to  be  disgracefully  low  in  many  states. 
Moreover,  half  of  all  states  still  lack  meaningful  payment  adjustment  programs  for  so-called 
"disproportionate  share  hospitals"  (DSHs),  although  all  states  have  been  required  to  do  so 
since  1987.  (As  HCFA  well  knows,  the  statutory  language  mandating  DSH  payments 
specifies  that  such  payments  are  to  take  into  account  services  to  the  non-Medicaid  poor  as 
well  as  to  Medicaid  recipients.) 

With  respect  to  the  rule  itself,  it  is  hopelessly  ambiguous,  confusing  and  internally 
inconsistent.  Insofar  as  the  rule  can  be  read  to  restrict  federal  matching  of  provider-specific 
taxes  (other  than  taxes  on  Medicaid  revenues)  and  intergovernmental^  transferred  funds,  it  is 
also  illegal. 


NATIONAL  ASSOCIATION  OF  PUBLIC  HOSPITALS  ■  1212  NEW  YORK  AVENUE,  NW  "SUITE  800  "WASH.  DC  20005  ■  (202)408-0223  •  FAX  (202)  408-0235 


159 


Paragraph  (f)  of  the  interim  final  rule  provides  that  "[effective  January  1.  1992,  FFP 
is  not  available  for  that  portion  of  States'  repayment  applicable  to  the  Medicaid  program  to 
facilities  for  costs  attributable  to  a  provider-specific  tax  .  .  . . "  Repayment  is  deemed  to 
occur  where  there  is  any  "linkage"  between  a  provider  tax  and  provider  payments.  Where 
linkage  is  found,  FFP  will  be  denied  "for  that  portion  of  the  State's  repayment  applicable  to 
the  Medicaid  program. 

The  rule  does  not  define  or  explain  key  phrases  such  as  "related  to  the  Medicaid 
program"  or  "reimbursement  received  for  such  payments.  "  The  preamble  contains  no 
examples  of  how  FFP  will  be  calculated. 

HCFA  has  indicated  that  the  rule  will  be  interpreted  very  broadly  and  that  federal 
matching  funds  will  be  denied  unless  a  tax  is  "broad-based."  This  interpretation  conflicts 
with  the  plain  language  of  OBRA  '90  as  well  as  agreements  reached  in  the  OBRA  '90  budget 
process.  OBRA  '90  provides  that  federal  matching  funds  are  to  be  available  to  a  State  for 
"expenditures,  for  medical  assistance  for  items  or  services,  attributable  to  taxes  (whether  or 
not  of  general  applicability)  imposed  with  respect  to  the  provision  of  such  items  or  services. " 

In  a  letter  to  Dr.  Wilensky  regarding  an  earlier  version  of  the  interim  final  rule. 
Chairman  Waxman  explained  his  understanding  of  Congressional  intent  in  enacting  these 
provisions.  "It  was  and  remains  my  view  that  revenues  raised  by  a  State  through  taxes, 
whether  specific  to  providers  or  not,  may  be  used  to  claim  Federal  matching  payments. " 
The  only  exception  to  this  general  rule  is  "that  any  reimbursements  to  institutional  providers 
that  are  paid  on  a  cost  basis  may  not  include  as  an  element  of  cost  the  expense  attributable  to 
a  provider-specific  tax. " 

Even  the  most  conservative  reading  of  the  interim  final  rule  conflicts  with  this 
understanding  of  the  OBRA  '90  provisions.  Clearly,  HCFA  has  moved  beyond  simply 
preventing  providers  from  including  provider  taxes  on  their  cost  reports.  Read  most  broadly, 
the  rule  will  eliminate  matching  payments  for  virtually  all  provider  taxes,  a  clear  violation  of 
the  mandate  in  OBRA  '90. 

Despite  the  fact  that  HCFA's  preamble  to  the  new  regulation  clearly  states  that  the 
rule  is  not  intended  to  affect  intergovernmental  transfers  of  funds,  the  rule  appears  illegally 
to  call  into  question  such  transfers.  Matching  funds  will  not  be  available  for  any  voluntary 
"provider  donations,"  whether  the  provider  is  a  public  or  private  entity.  The  rule  can  be 
read  to  prevent  matching  of  funds  transferred  by  publicly -owned  hospitals  and  possibly, 
hospital  districts  or  authorities.  The  definition  of  provider  is  also  so  inclusive  that  many 
cities  and  counties  could  be  deemed  to  be  providers. 

The  sweeping  definition  of  provider  and  'he  resulting  treatment  of  intergovernmental 
transfers  as  "donations"  conflicts  with  the  plain  language  of  section  1902(a)(2)  of  the  Social 
Security  Act.  The  Act  clearly  envisions  local  governmental  and  private  participation  in  the 
funding  of  the  Medicaid  program.  Indeed,  it  is  important  to  point  out  that  the  Medicaid 
Statute  does  not  even  talk  in  terms  of  the  "state  share".  Rather,  it  refers  to  the  federal  and 
non-federal  portion  of  expenditures,  and  requires  only  that  states  contribute  at  least  40%  of 
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the  non-federal  portion.  A  broad  reading  of  the  interim  final  rule  will  prevent  a  number  of 
local  governmental  entities  from  participation  in  funding  of  the  state  share  in  violation  of  the 
Act.  In  addition,  where  intergovernmental  transfers  are  mandated,  it  is  also  possible  that  the 
transfer  will  be  treated  as  a  tax  and  FFP  denied. 

In  summary,  the  rule  is  hopefully  ambiguous,  confusing  and  internally  inconsistent. 
Insofar  as  it  can  be  read  to  limit  matching  payments  for  provider  taxes,  it  violates  the  letter 
and  the  spirit  of  agreements  reached  in  the~OBRA  '90  budget  process.  The  rule  also  appears 
to  violate  the  provision  of  Title  XIX  permitting  the  inclusion  of  local  funds  within  the  State 
share  for  purposes  of  calculating  federal  matching  payments.  We  strongly  urge  Congress  to 
intervene  to  prevent  implementation  of  this  rule.  HCFA  must  not  implement  this  rule,  but 
rather  must  move  immediately  withdraw  this  regulation  and  issue  a  revised  regulation 
conforming  with  law  and  Congressional  intent. 
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NATIONAL  ASSOCIATION  OF  STATE  MENTAL  RETARDATION  PROGRAM  DIRECTORS,  ET  AL 


INTERIM  FINAL  MEDICAID  REGULATIONS  GOVERNING  THE  USE 
OF  DONATED  FUNDS  AND  PROVIDER-SPECIFIC  TAXES 

Impact  on  Persons  with  Disabilities 


As  national  organizations  committed  to  improving  services  to 
over  40  million  Americans  with  mental  and  physical  disabil- 
ities —  many  of  whom  rely  on  the  Medicaid  program  for  basic 
health  as  well  as  long  term  care  services  —  we  urge  Congress 
to  take  immediate  steps  to  rescind  the  interim  final  Medicaid 
regulations  issued  by  the  Health  Care  Financing  Administration 
(HCFA)  on  September  12,  1991.     Under  the  terms  of  these 
unwarranted  and  crippling  regulations,  states  would  be 
prevented  from  using  donated  funds,  provider-specific  taxes 
and,  possibly,  inter-  and  intra-governmental  transfers  as 
matching  sources  to  draw  down  federal  Medicaid  payments  on  or 
after  January  1,  1992. 

A  recent  survey  conducted  by  the  American  Public  Welfare 
Association  (APWA)  revealed  that  a  significant  and  growing 
portion  of  the  funds  states  use  to  match  federal  Medicaid 
payments  are  derived  from  voluntary  contributions  and  provider- 
specific  taxes.     Twenty-nine  (29)  states  reported  to  APWA  that 
during  FY  1992  they  expect  to  claim,  in  aggregate,  almost  $6.8 
billion  dollars  in  federal  financial  participation  (FFP)  as  a 
result  of  revenues  from  donated  funds  and  provider-specific 
taxes.     This  amount  represents  over  10  percent  of  total 
projected  federal  Medicaid  payments  during  the  upcoming  fiscal 
year.     If  these  sources  of  state  matching  funds  are  eliminated, 
as  intended  under  the  provisions  of  the  September  12  interim 
final  rules,  many  states  will  be  faced  with  new  budgetary 
crises  of  major  proportions  only  months  after  completing  a 
wrenching  decisionmaking  process  to  balance  their  FY  1992 
budgets.     Ironically,  some  of  the  states  with  the  most 
precarious  overall  budget  situations  would  be  hardest  hit  by 
the  loss  of  such  alternative  sources  of  Medicaid  matching 
funds . 

Another  closely  related  problem  with  HCFA's  interim  final  rules 
is  that  they  delete  the  existing  authority  for  using  funds 
transferred  between  state  agencies  and  levels  of  government  as 
potential  sources  of  Medicaid  matching  dollars  (Section 
433.45(a)),  effective  January  1,  1992.     If,  as  appears  to  be 
the  case,  the  removal  of  these  requirements  is  intended  to 
allow  Agency  officials  free  rein  in  determining  which  sources 
of  governmental  funds  can  and  cannot  be  used  for  matching 
purposes,  the  potential  impacts  on  the  availability  of  state 
services  to  persons  with  mental  illness  and  developmental 
disabilities  could  be  absolutely  catastrophic.     In  many  states, 
funds  that  are  either  transferred  from  the  budgets  of  state 
developmental  disabilities  and/or  mental  health  agencies  (or 
certified  by  such  agencies  as  eligible  for  FFP)  are  by  far  the 
single  most  important  source  of  matching  dollars  for  Medicaid- 
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financed  services  to  these  two  populations.     Furthermore,  a 
number  of  states  use  local  mill  levies  and  other  funds  raised 
by  counties  and  municipalities  as  a  portion  of  their  state 
Medicaid  match  for  services  to  individuals  with  mental  illness, 
mental  retardation  and  other  developmental  disabilities. 
Should  these  inter-  and  intra-governmental  sources  of  matching 
dollars  be  declared  ineligible,  draconian  cuts  in  mental  health 
and  developmental  disabilities  services  would  result  in  most, 
if  not  all,  states. 

Given  the  fact  that  many  states  are  in  the  midst  of  the  most 
difficult  fiscal  period  in  over  a  decade  due  to  the  combined 
effects  of  declining  state  revenues  and  growing  demands  for 
government  services,  the  loss  of  the  capacity  to  use  donated 
funds  and  provider-specific  taxes  to  match  federal  Medicaid 
payments  would  have  a  devastating  impact.     In  order  to  preserve 
essential  medical  services  for  disadvantaged  individuals  and 
families,  states  that  have  relied  on  these  funding  sources 
would  be  forced  to  make  deep  cuts  in  other  state-funded 
programs  in  order  to  ensure  an  alternative  source  of  Medicaid 
matching  dollars  that  would  gualify  under  HCFA's  new  regulatory 
requirements.     Such  cuts  could  be  expected  to  impact  in  two 
ways  on  the  availability  of  services  and  supports  for  persons 
with  disabilities.     First,  in  some  states  (e.g.,  Arkansas, 
Illinois,  Kentucky,  South  Carolina,  Maryland  and  New  York),  the 
loss  of  such  alternative  matching  sources  would  result  in 
direct  cuts  in  Medicaid  funding  since  donated  funds  or 
provider-specific  taxes  are  currently  being  used  as  a  source  of 
matching  dollars  for  services  in  intermediate  care  facilities 
for  the  mentally  retarded  (ICF/MR),  community  mental  health 
services  and  home  and  community-based  waiver  programs.     In  most 
states,  however,  the  indirect  effects  of  the  loss  of  Medicaid 
matching  dollars  probably  would  have  an  even  more  far-reaching, 
ripple  effect  on  the  provision  of  services  to  persons  with 
disabilities  --  whether  or  not  such  programs  were  funded,  in 
part,  with  Medicaid  dollars.     While  it  is  impossible  to  predict 
precisely  where  the  budgetary  ax  might  fall  in  any  given  state, 
cur  fear  is  that  services  to  people  with  disabilities  would  be 
particularly  vulnerable  to  such  reductions  since  they  generally 
represent  optional  service  coverages  and,  thus,  may  not  fare  as 
well  as  such  mainstream  Medicaid-f unded  services  as  hospital 
and  nursing  facility  care. 

In  considering  the  merits  of  HCFA's  September  12  rules,   it  is 
important  to  note  that  they  are  based  on  interpretations  of 
statutory  law  that  fail  to  comport  with  Congressional  intent. 
Congress  was  fully  aware  of  the  Administration's  views  with 
regard  to  the  use  of  donated  funds  and  provider-specific  taxes 
when  it  approved  the  Omnibus  Budget  Reconciliation  Act  of  1990 
(P.L.   101-508),   since  earlier  that  same  year  HCFA  had  published 
a  Notice  of  Proposed  Rulemaking  that  is  very  similar  in 
substance  to  the  interim  final  rules  that  were  issued  on 
September  12.     Yet,  Congress  elected  to  include  language  in 
P.L.   101-508  that  clearly  was  intended  to  sanction  the  use  of 
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provider-specific  taxes  by  the  states  as  a  Medicaid  matching 
source  (see  Section  1902(t)  of  the  Social  Security  Act,  as 
added  by  Section  4701(b)(1)  of  P.L.   101-508).     States  that 
acted  in  good  faith  to  take  advantage  of  the  provisions  of 
Section  1902(t)   should  not  be  penalized  by  a  set  of  regulatory 
interpretations  that  twist  the  meaning  of  current  law  to  fit 
the  Administration's  particular  policy  goals. 

Given  the  questionable  legality  of  HCFA's  September  12  interim 
final  regulations  and  the  fiscal  chaos  that  would  result  should 
they  be  implemented  in  their  current  form,  the  undersigned 
organizations  strongly  recommend  that  Congress  intervene  by 
legislatively  rescinding  the  subject  rules  and  making  clear 
that  states  have  a  Constitutional  right  to  determine  the  most 
appropriate  sources  of  a  state's  share  of  Medicaid  program 
costs . 

Respectfully  submitted, 
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George  V.  Voinovich 
Governor 


Ohio  Department  of  Human  Services 

30  East  Broad  Street,  Columbus,  Ohio  43266*0428 

September  27, 1991 


The  Honorable  Henry  Waxman,  Chairman 
House  Subcommittee  on  Health  &  The  Environment 
2424  Rayburn  House  Office  Building 
Washington,  B.C.  20515 


Dear  Congressman  Waxman: 

The  purpose  of  this  letter  is  to  provide  written  testimony  for  the  hearings  your 
Subcommittee  is  holding  on  the  recently  issued  Health  Care  Financing  Administration 
(HCFA)  regulations  on  Medicaid  provider  taxes.  I  am  requesting  your  continuing 
assistance  in  protecting  state  options  to  use  provider  taxation  programs  for  state  matching 
purposes  under  Title  XIX.  We  deeply  appreciate  your  past  efforts  in  this  regard- 
particularly  the  language  that  was  included  in  OBRA  '90  that  protected  state  taxation 
programs.  We  hope  that  your  understanding  of  why  states  require  some  degree  of 
flexibility  in  financing  the  increasing  needs  of  an  expanding  Medicaid  population  will  once 
again  prevail 

In  Ohio,  we  have  operated  a  hospital  taxation  program  for  over  three  years  with  the 
approval  of  the  Health  Care  Financing  Administration.  The  current  size  of  this  program 
is  modest,  but  it  represents  a  very  important  source  of  revenue  to  hospitals  that  serve 
Medicaid  and  other  indigent  patients.  To  put  our  current  program  in  perspective,  we 
receive  just  over  $40  million  in  tax  revenues  which  are  used  for  matching  purposes.  This 
amount  represents  only  3  percent  of  the  state's  total  share  in  financing  the  Medicaid 
program.  Our  current  program  is  only  used  to  support  hospital  payments  for  providing 
indigent  care.  We  are  planning  an  expansion  of  this  program  and  intend  not  only  to  fund 
hospital  uncompensated  care  with  the  increased  revenues  but  also  to  fund  expansions  in 
Medicaid  eligibility  and  services. 

Although  it  is  difficult  to  achieve  any  degree  of  consensus  nationally  regarding  health 
care,  there  at  least  is  agreement  that  we  have  a  failed  system.  Too  many  people  simply 
do  not  have  access  to  health  care  services,  and  as  you  know,  Medicaid  is  increasingly 
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being  called  upon  to  plug  the  holes  in  this  failed  system.  Our  state  is  dedicating  an 
increasing  share  of  our  limited  resources  to  the  Medicaid  program.  In  the  budget  just 
adopted,  in  fact,  every  aspect  of  the  state  budget  except  Medicaid  was  held  constant  or 
reduced  in  order  to  finance  a  12%  increase  in  Medicaid.  We  committed  $300  million  in 
Ohio 's  biennial  budget  to  Medicaid  expansions  for  pregnant  women  and  children,  and  we 
did  this  at  a  time  when  state  revenue  projections  are  very  grim. 


I  am  putting  this  in  context  of  our  state  budget  picture  simply  to  point  out  that  we  are 
making  very  difficult  choices  here  in  Ohio  because  we  believe  that  the  health  of  our 
children  is  of  paramount  importance.  This  is  not,  in  the  final  analysis,  a  budget  issue, 
but  an  issue  of  making  hard  choices  in  an  environment  of  limited  resources.  For  too 
many  years,  the  health  of  children  and  other  indigent  persons  have  not  been  a  top 
priority.  We  are  trying  very  hard  to  turn  this  around  and  have  put  in  place  programs  that 
now  are  threatened  to  be  dismantled. 

I  strongly  urge  your  subcommittee  to  intervene  and,  once  again,  clearly  indicate  that 
Congress  believes  that  Medicaid  programs  need  flexibility  in  structuring  financing 
mechanisms  to  support  services  to  our  most  vulnerable  citizens. 


Sincerely, 


Director 


TAW/dbg 


STATE  FINANCING  OF  MEDICAID 


Financing  Medicaid  Through  Provider  Taxes  and 
Intergovernmental  Transfers 


WEDNESDAY,  OCTOBER  16,  1991 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 
Subcommittee  on  Health  and  the  Environment, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  9:55  a.m.,  in  room 
2123,  Rayburn  House  Office  Building,  Hon.  Henry  A.  Waxman 
(chairman)  presiding. 

Mr.  Waxman.  The  meeting  of  the  subcommittee  will  come  to 
order. 

This  morning  we  are  holding  our  second  hearing  on  a  regulation 
issued  on  September  12  by  the  Bush  administration  which  could 
cost  States  billions  in  Federal  Medicaid  matching  funds. 

At  our  first  hearing  on  this  subject  about  2  weeks  ago,  we 
learned  a  number  of  things  from  Governors  and  other  State  offi- 
cials who  testified.  First,  we  learned  that  if  this  regulation  goes 
into  effect  as  scheduled  on  January  1,  many  States  will  be  forced  to 
make  drastic  cutbacks  in  eligibility,  benefits,  or  reimbursement 
under  their  Medicaid  programs.  The  Governor  of  Kentucky,  Wal- 
lace Wilkinson,  testified  that  if  his  State  loses  the  ability  to  use 
revenues  from  provider  taxes,  over  16,000  pregnant  women  and  in- 
fants will  lose  coverage  for  pre-  and  postnatal  care.  The  head  of  the 
Alabama  Medicaid  Agency  testified,  if  her  State  is  no  longer  able 
to  use  provider  tax  revenues,  10,000  nursing  home  residents  will 
lose  their  eligibility  for  Medicaid  and  the  State's  infant  mortality 
rate  will  increase  as  pregnant  women  and  infants  lose  access  to 
providers. 

Second,  we  learned  that  the  September  12  regulation  is  extreme- 
ly ambiguous  and  exceedingly  broad,  perhaps  intentionally  so.  The 
Governor  of  Oklahoma,  David  Walters,  testified  that  crucial  ambi- 
guities in  the  regulation  jeopardized  over  16  percent  of  his  State's 
Medicaid  budget,  and  his  State  uses  neither  voluntary  contribu- 
tions nor  provider-specific  taxes. 

The  director  of  the  California  Department  of  Health  Services  tes- 
tified that  the  September  12  regulation  could  threaten  a  new  inter- 
governmental transfer  program  under  which  county  funds  will  be 
used  to  shore  up  funding  to  public  and  private  hospitals  that  serve 
large  numbers  of  Medicaid  patients.  Without  these  funds,  she  con- 
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eluded,  the  survival  of  California's  safety  net  providers  will  be  in 
jeopardy. 

Third,  we  learned  that  representatives  of  both  the  Office  of  Man- 
agement and  Budget  and  the  Health  Care  Financing  Administra- 
tion were  attempting  to  negotiate  so-called  waivers  with  various 
States.  Governor  Walters  testified  that,  "HCFA  has  encouraged 
States  to  work  out  their  problems  with  the  agency  alone  and  will 
evaluate  programs  on  a  case-by-case  basis."  Governor  Wilkinson 
testified  that  an  OMB  official  had  told  his  representatives  that, 
'The  only  tax  programs  that  would  be  approved  were  the  ones 
with  'winners'  and  'losers.'  "  He  went  on  to  make  the  obvious  point 
that  under  the  September  12  regulation  the  only  winners  are 
HCFA  and  OMB.  The  losers  are  the  States  and  the  program's  28 
million  poor  beneficiaries. 

What  we  did  not  learn  at  our  last  hearing  is  exactly  what  impact 
these  regulations  would  have  on  States  that  are  currently  using 
revenues  from  provider-specific  taxes  or  intergovernmental  trans- 
fers to  help  pay  for  their  Medicaid  programs.  Which  States'  pro- 
grams are  acceptable,  and  which  are  not? 

Prior  to  our  last  hearing,  Dr.  Gail  Wilensky,  the  administrator  of 
the  Health  Care  Financing  Administration  and  the  author  of  these 
regulations,  agreed  to  appear  before  the  subcommittee  today  to  ex- 
plain her  September  12  regulation. 

What  we  expect  to  do  this  morning  is  to  pin  down  as  precisely  as 
we  can  what  the  September  12  regulation  means  for  each  of  the 
States  that  now  uses  revenues  from  provider-specific  taxes  or  inter- 
governmental transfers  in  order  to  help  pay  for  its  Medicaid  pro- 
gram. We  want  to  know  the  fiscal  impact  on  each  State,  and  we 
want  to  know  what  types  of  provider  tax  or  intergovernmental 
transfer  arrangements  the  administration  considers  acceptable. 

Let  me  make  one  closing  point.  In  my  view,  the  September  12 
regulation  is  illegal.  It  violates  both  the  letter  and  the  intent  of  the 
Medicaid  statute.  I  fully  expect  that  the  courts  will  strike  this  reg- 
ulation down.  I  believe  that  the  administration  could  save  all  of 
those  involved — the  States,  the  Congress,  the  courts,  and  itself — a 
lot  of  unnecessary  trouble  if  it  would  simply  withdraw  the  regula- 
tion and  start  all  over. 

In  a  recent  letter  to  Secretary  Sullivan,  the  chairmen  of  the 
House  and  Senate  committees  of  jurisdiction,  as  well  as  the  chair- 
men of  the  House  and  Senate  Budget  Committees  indicated  the 
willingness  of  the  Congress  to  work  with  the  administration  and 
the  Governors  on  this  issue.  I  joined  in  that  letter.  I  recognize  that 
the  administration  is  not  satisfied  with  the  agreement  that  was  ne- 
gotiated last  fall,  and  I  am  willing  to  work  with  them  and  the  Gov- 
ernors on  revising  current  policy  where  the  administration  demon- 
strates that  revision  is  clearly  warranted.  But  I  will  continue  to 
insist  that  any  changes  in  current  law  be  done  through  legislation 
and  not  by  regulation. 

Before  calling  on  our  witnesses,  I  want  to  recognize  members  of 
the  subcommittee  for  opening  comments  and  call  on  Mr.  Bliley 
first. 

Mr.  Bliley.  Thank  you,  Mr.  Chairman. 

The  costs  of  Medicaid  have  become  a  major  budgetary  concern  of 
all  50  States,  several  of  which  are  critical  of  recent  congressionally 
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mandated  expansions  in  Medicaid  populations.  I  must  admit  that  I, 
too,  am  wary  of  these  many  mandated  expansions. 

Furthermore,  the  States  argue  that  Congress  has  failed  to  consid- 
er the  impact  of  the  expansions  on  already  strained  State  budgets. 
We  have  heard  from  the  States.  Now  today  I  am  here  to  hear  from 
the  Health  Care  Financing  Administration. 

Increasing  costs  are  something  we  all  have  to  confront.  Shifting 
costs  back  and  forth  between  the  States  and  the  Federal  Govern- 
ment will  not  solve  the  underlying  problem.  We  must  continue  to 
discuss  the  ramifications  of  the  use  of  voluntary  donations  and 
taxes  on  health  care  providers. 

I  look  forward  to  hearing  the  testimony  of  my  colleagues  and  es- 
pecially that  of  Dr.  Wilensky.  With  this  in  mind,  Mr.  Chairman,  I 
yield  back  the  balance  of  my  time. 

Mr.  Waxman.  Thank  you  very  much. 

I  would  like  to  call  on  Dr.  Rowland  for  an  opening  statement. 

Mr.  Rowland.  Thank  you,  Mr.  Chairman,  and  thank  you  again 
for  the  continuing  hearings  on  this  problem. 

I  have  already  made  a  statement  in  the  first  hearing  that  we 
had,  and,  in  the  interests  of  time,  I  will  not  repeat  that.  I  just  want 
to  say  that  it  is  causing  a  severe  impact — will  cause  a  severe 
impact  on  my  State  of  Georgia. 

Thank  you. 

Mr.  Waxman.  Thank  you  very  much,  Dr.  Rowland. 
Mr.  McMillan. 

Mr.  McMillan.  Thank  you,  Mr.  Chairman,  and  I  thank  you  for 
holding  this  additional  hearing  on  this  vital  issue. 

Since  1990,  Medicaid  spending  increases  have  been  one  of  the 
biggest  growth  factors  in  both  Federal  and  State  budgets.  This  in- 
crease is  due  to  a  number  of  things,  including  new  mandated  bene- 
fits, the  dramatic  inflation  in  health  care  costs  which  affects  all 
programs,  demographic  and  economic  changes  that  have  made 
more  people  eligible  for  benefits. 

Recent  estimates  project  that  Medicaid  Federal  and  State  ex- 
penditures may  grow  from  $91  billion  in  1991  to  $185  billion  in 
1996.  Under  our  present  policies  we  can't  sustain  this  rate  of 
growth  either  at  the  Federal  or  State  level. 

We  are  here  to  explore  the  issue  of  provider  donations  and  taxes. 
In  some  States,  there  has  been  a  clear  connection  between  what 
providers  paid  in  taxes  and  what  the  State  paid  back  in  Medicaid 
payments.  One  can  argue  that  these  States  receive  Federal  funds 
without  incurring  any  real  costs  and,  consequently  f  increase  Feder- 
al outlays. 

Under  the  new  HCFA  rule,  revenue  from  donations  or  provider 
taxes  will  be  deducted  from  a  State's  Medicaid  expenditure  before 
computing  the  Federal  share.  The  new  rule  will  limit  a  State's  abil- 
ity to  tax  providers  and  hospitals  to  raise  State  matching  funds.  I 
have  conflicting  concerns  about  this  rule. 

According  to  the  Congressional  Research  Service,  North  Carolina 
would  lose  as  much  as  $45  million  in  fiscal  year  1992  under  the 
proposed  rule.  The  impact  of  the  loss  of  this  money  would  have  a 
significant  negative  effect  on  health  care  delivery  in  my  State  as  it 
would  in  many  others. 
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If  we  multiply  this  effect  throughout  the  country  health  care  for 
the  poor  and  near  poor  would  become  even  more  limited  than  it 
already  is.  On  the  other  hand,  as  a  member  of  the  Budget  Commit- 
tee I  am  dedicated  to  the  PAYGO  provisions  of  the  budget  agree- 
ment. 

OMB  includes  the  HCFA  rule  in  the  base  line.  This  means  that  if 
we  curtail  the  Secretary's  authority  and  match  Federal  with  State 
funds,  as  we  currently  do,  the  spending  would  be  scored  as  new 
spending.  Under  PAYGO,  we  would  either  have  to  reduce  entitle- 
ments in  some  other  area  or  increase  taxes  to  cover  this  spending, 
and  that  is  the  nub  of  the  matter. 

I  look  forward  to  exploring  this  dilemma  in  more  detail  this 
morning  and  hopefully  to  laying  our  hands  on  some  potential  solu- 
tion to  this  problem. 

Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  McMillan. 

Mr.  Kostmayer. 

Mr.  Kostmayer.  Mr.  Chairman,  I  do  have  an  opening  statement 
this  morning. 

Mr.  Chairman,  a  few  weeks  ago  the  administration  proposed  a 
regulation  which  would  force  States,  including  my  own,  to  severely 
cut  back  on  their  Medicaid  program.  Medicaid  is  not  a  frivolous  ex- 
penditure; the  program  provides  over  27  million  Americans  with 
their  only  form  of  health  care. 

In  Pennsylvania,  1.4  million  people  are  covered  by  the  program; 
23,000  of  them  live  in  Bucks  County,  Pa.,  in  my  congressional  dis- 
trict; and  about  42  percent  of  those  are  children.  The  administra- 
tion is  cutting  access  to  health  care  for  Americans;  it  is  cutting  it 
at  a  time  when  the  States  and  the  Congress  are  trying  to  increase 
coverage  for  the  uninsured. 

In  Pennsylvania,  there  are  over  1  million  uninsured  people;  over 
300,000  of  them  are  children.  Pennsylvania  would  like  to  increase 
health  care  coverage  beyond  the  bare  minimum  it  provides  to  its 
very  poorest  citizens.  This  proposal  calls  for  cutbacks  for  those 
Pennsylvanians. 

This  regulation  will  cut  $600  million  from  Pennsylvania's  pro- 
gram providing  health  care  to  the  poor.  Next  year,  if  the  regula- 
tion is  enacted,  the  State  will  not  be  able  to  increase  coverage  for 
pregnant  women  and  children.  Instead  it  may,  like  several  other 
States  have  recently  done,  be  forced  to  stop  providing  health  care 
for  general  assistance  recipients.  This  would  add  another  233,000  to 
the  ranks  of  the  uninsured  in  my  State. 

The  Commonwealth  is  also  considering,  as  a  result  of  this  propos- 
al, eliminating  optional  Medicaid  programs.  This  would  mean  that 
the  elderly  poor  would  no  longer  be  able  to  get  eyeglasses.  People 
would  be  denied  prescription  drugs,  and  pregnant  women  may  be 
denied  prenatal  care. 

The  elimination  of  these  programs  may  save  the  Federal  Govern- 
ment some  money,  but  it  will  surely  cost  Pennsylvanians  their 
lives.  This  is  not  a  war  on  poverty,  Mr.  Chairman,  it  is  a  war 
against  those  who  are  poor.  While  the  administration  proposes  to 
assist  its  friends  in  the  top  1  percent  tax  bracket  with  a  capital 
gains  tax  reduction,  it  kicks  those  who  are  down  and  out,  many  of 
them  children.  This  is  child  abuse,  George  Bush  style. 
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Dr.  Wilensky  is  not  the  architect  of  this  policy;  the  architect  is  in 
the  White  House;  the  architect  is  the  man  who  places  dollars  above 
the  lives  of  children.  But  if  Dr.  Wilensky  is  not  the  plan's  architect, 
she  surely  is  its  executioner.  I  use  the  word  deliberately,  because  if 
this  proposal  is  implemented  Americans  will  surely  die  as  a  result. 
In  fact,  at  a  hearing  on  September  30  before  this  subcommittee,  the 
Medicaid  director  in  Alabama  told  the  subcommittee  that  in  her 
State  the  implementation  of  this  regulation  will  cost  the  lives  of 
about  63  babies.  I  don't  see  how  anyone  can  execute  this  plan  in 
good  conscience.  If  the  White  House  will  not  allow  Dr.  Wilensky  to 
change  it,  I  think  the  only  thing  she  can  do  in  good  conscience  is  to 
resign. 

Mr.  Waxman.  Thank  you,  Mr.  Kostmayer. 

Before  we  turn  to  our  first  panel,  I  would  like,  without  objection, 
to  insert  in  the  record  a  recent  analysis  by  Mark  Merlis  of  the 
Congressional  Research  Service  entitled,  "Medicaid:  Provider  Dona- 
tions and  Provider-Specific  Taxes."  This  provides  an  excellent  over- 
view of  the  evolution  of  this  issue  which  was  first  the  subject  of  leg- 
islation by  this  subcommittee  in  1987. 

[Testimony  resumes  on  p.  195.] 

[The  analysis  follows:] 
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MEDICAID:  PROVIDER  DONATIONS 
AND  PROVIDER-SPECIFIC  TAXES 

BACKGROUND:  MEDICAID  AND  MEDICAID  COSTS 

Medicaid  is  a  Federal-State  program  providing  medical  assistance  for 
specified  groups  of  low-income  persons  who  are  aged,  blind,  disabled,  or  members 
of  families  with  children.  Within  Federal  guidelines,  each  State  designs  and 
administers  its  own  program.  Thus  there  is  substantial  variation  among  the 
States  in  terms  of  persons  covered,  types  of  benefits  provided,  and  payment  rates 
for  covered  services. 

The  Federal  Government  shares  in  the  cost  of  Medicaid  services  through 
a  variable  matching  formula.  The  Federal  matching  rate,  known  as  the  Federal 
medical  assistance  percentage  (FMAP),  is  inversely  related  to  a  State's  per  capita 
income  and  may  range  from  50  to  83  percent.  Currently  12  States,  the  District 
of  Columbia,  and  all  the  territories  receive  the  minimum  50  percent  FMAP.1 
Mississippi  has  the  highest  FMAP  in  FY  1991,  79.93  percent.  The  Federal  share 
of  State  administrative  expenditures  is  50  percent  in  all  States;  higher  matching 
is  allowed  for  certain  administrative  activities.  Overall,  the  Federal  share  of 
Medicaid  spending  is  expected  to  be  57  percent  in  FY  1991. 

When  Medicaid  was  enacted  in  1965,  it  was  targeted  chiefly  at  persons 
receiving  cash  welfare:  Aid  to  Families  with  Dependent  Children  (AFDC)  or 
Supplemental  Security  Income  (SSI)  for  the  aged,  blind,  and  disabled.  Over 
time,  the  program  has  begun  to  serve  additional  populations.  It  is  the  major 
source  of  funding  for  nursing  facilities  (NFs)  and  other  long-term  care;  it 
provides  supplemental  coverage  to  low-income  Medicare  beneficiaries;  and  it  is 
now  covering  pregnant  women  and  children  with  no  ties  to  the  welfare  system. 

In  FY  1991,  27  million  people  are  expected  to  receive  services  under 
Medicaid,  at  a  combined  Federal/State  cost  of  $91.2  billion.  As  table  1  indicates, 
Medicaid  spending  has  risen  sharply  in  recent  years  after  a  period  of  more 
moderate  growth  in  the  mid-1980s.  Projected  FY  1991  spending  is  49  percent 
higher  than  the  FY  1989  total  of  $61.2  billion,  and  costs  are  expected  to  rise 
another  18.7  percent  in  FY  1992,  to  $108.2  billion. 


Federal  spending  in  the  territories  is  subject  to  annual  dollar  limits. 
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TABLE  1.  Historical  and  Projected  Medicaid  Program  Costs, 
FY  1968  -  FY  1996 

(dollars  in  billions) 


Fiscal  Percent 


year 

Federal 

State 

Total 

1966 

$  0.8 

$  0.9 

$  1  7 

«J>  X.  1 

1967 

1  2 

1  2 

9  A 

49  A<& 

4Z.OTO 

1968 

1.8 

1  8 

1  7 

1969 

2.3 

1.9 

4  9 

1 1  o 

1970 

2.6 

2.2 

4  Q 

*t.9 

1ft  5 

1971 

3.4 

2.8 

ft  9 

97  1 

1972 

4.4 

4  1 

A  4 

1ft  ft 

1973 

5.0 

A  1 

Q  1 

9.1 

a  n 

1974 

5  8 

A  A 

in  9 

19  1 

1975 

7  1 

5  ft 

19  ft 

91  5 

1976 

8.3 

6.3 

14.6 

15.9 

1977 

9.7 

7.4 

17.1 

16.8 

1978 

10.7 

8.3 

18.9 

10.8 

1979 

12.3 

9.5 

21.8 

14.8 

1980 

14.6 

11  2 

95  A 

1 A  5 

xo.u 

1981 

17.1 

13  3 

in  4 

OU.4 

17  A 
X  /  .0 

1982 

17.5 

14  Q 

19  4 

ft  A 
o.o 

1983 

19.0 

ifi  n 

i^  n 

7  7 

1984 

20.1 

1 7  5 

17  ft 

o/.o 

7  5 

1985 

22.7 

18.3 

40.9 

8.9 

1986 

25.0 

19.9 

44.9 

9.6 

1987 

27.4 

21.9 

49.3 

10.0 

1988 

30.5 

23.7 

54.1 

9.7 

1989 

34.6 

26.6 

61.2 

13.2 

1990 

41.1 

31.4 

72.5 

18.4 

Projected  spending  levels: 

1991 

$52.0 

$39.2 

$91.2 

25.8% 

1992 

61.7 

46.5 

108.2 

18.7 

1993 

70.7 

53.3 

124.0 

14.6 

1994 

81.1 

61.2 

142.3 

14.7 

1995 

92.4 

69.7 

162.1 

13.9 

1996 

105.3 

79.4 

184.7 

14.0 

NOTE:  Totals  may  not  add  due  to  rounding.  Spending  includes 
administrative  costs. 

Source:  Health  Care  Financing  Administration  data  or  1966-1990. 
Projections  for  1991-1996  based  on  Congressional  Budget  Office  (CBO) 
projections  of  Federal  Medicaid  spending  as  of  Aug.  1991;  State  spending 
estimated  by  Congressional  Research  Service  on  the  assumption  that  the  Federal 
share  is  57  percent  of  the  total. 
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Several  factors  appear  to  have  contributed  to  the  rapid  growth  in  Medicaid 
spending.  One  is  general  health  care  inflation.  Health  costs  have  been  growing 
rapidly  for  all  payers,  including  private  insurers  and  public  programs.  Total 
national  health  spending  rose  11  percent  per  year  from  1988  to  1990  and 
another  10  percent  by  1991.  A  second  is  growth  in  the  populations  traditionally 
accounting  for  most  Medicaid  beneficiaries,  those  receiving  cash  welfare.  In  part 
because  of  the  recession,  there  has  been  significant  enrollment  growth  both  in 
cash  assistance  and  in  other  programs  targeted  at  low-income  persons  (such  as 
Food  Stamps).  For  example,  the  basic  AFDC  caseload  grew  14  percent  in  the 
period  February  1989  to  February  1991.2 

States  cite  one  additional  factor  in  program  growth:  the  recent  expansion 
of  Federal  minimum  requirements  for  Medicaid  programs,  or  "mandates." 
Legislation  in  recent  Congresses  has  affected  every  major  aspect  of  Medicaid 
operations: 

Eligibility:  Beginning  with  the  Medicare  Catastrophic  Coverage  Act  of  1988 
(MCCA,  P.L.  100-360),  Congress  has  steadily  expanded  mandatory  coverage  of 
pregnant  women  and  children.  States  must  now  provide  Medicaid  to  pregnant 
women  and  children  under  age  6  with  incomes  up  to  133  percent  of  the  Federal 
poverty  line.  Mandatory  coverage  of  older  children  up  to  100  percent  of  poverty 
is  being  phased  in  during  the  1990s.  MCCA  also  began  the  phase-in  of 
requirements  for  States  to  pay  Medicare  premiums,  deductibles,  and  coinsurance 
for  beneficiaries  below  the  poverty  line  (known  as  qualified  Medicare 
beneficiaries,  or  QMBs).  The  Omnibus  Budget  Reconciliation  Act  of  1990 
(OBRA  90,  P.L.  101-508)  requires  payment  of  premiums  for  beneficiaries  up  to 
120  percent  of  poverty  by  1995. 

Services:  Congress  has  made  only  minor  additions  in  recent  years  to  the 
list  of  basic  medical  services  all  States  must  provide.  However,  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (OBRA  89,  P.L.  101-239)  modified  the 
definition  of  one  existing  service  in  a  way  that  is  expected  to  have  a  significant 
financial  impact.  States  have  for  many  years  been  required  to  provide  Early  and 
Periodic  Screening,  Diagnosis,  and  Treatment  (EPSDT)  programs.  These 
programs  provide  health  screenings  and  referral  for  follow-up  care  for  Medicaid- 
covered  children.  OBRA  89  clarified  that  States  must  cover  any  service  required 
for  treatment  of  a  condition  found  in  the  course  of  an  EPSDT  screen,  even  if 
that  service  would  not  ordinarily  be  covered  under  the  State's  Medicaid 
program. 

Reimbursement:  While  States  are  generally  free  to  set  their  own 
reimbursement  levels  for  covered  services,  there  are  some  minimum 
requirements;  these,  too,  have  been  expanded  in  recent  years.  The  Omnibus 
Budget  Reconciliation  Act  of  1987  (OBRA  87,  P.L.  100-203)  included  measures 
to  improve  the  quality  of  nursing  home  care  and  required  States  to  raise 
payment  rates  to  reflect  some  of  the  changes.  OBRA  87  also  strengthened 
requirements  for  States  to  make  additional  payments  to  hospitals  serving  a 


Unpublished  calculations  by  the  Congressional  Budget  Office. 
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disproportionate  share  of  low-income  patients.  Finally,  courts  have  begun  more 
vigorous  enforcement  of  the  "Boren  amendment,"  a  rule  enacted  in  1980  that 
requires  States'  payments  to  hospitals  and  nursing  homes  to  be  sufficient  to 
meet  the  cost  of  "efficiently  and  economically  operated"  facilities.  A  number  of 
States  have  been  ordered  to  improve  reimbursement,  and  suits  are  pending  or 
likely  in  many  more. 

The  precise  extent  to  which  Federal  mandates  have  contributed  to  recent 
growth  in  Medicaid  spending  cannot  be  determined  from  available  data. 
However,  the  Office  of  Management  and  Budget  (OMB)  and  the  Health  Care 
Financing  Administration  (HCFA)  have  estimated  that  59  percent  of  the  growth 
in  spending  from  1980  to  1990  was  related  to  general  health  care  inflation,  while 
22  percent  waa  attributable  to  the  effects  of  Federal  legislation  and  new  State 
initiatives,  such  as  programs  to  provide  home  and  community-based  long-term 
care  services  to  the  aged  and  disabled.9 

Whatever  the  effect  of  mandates  so  far,  current  law  requires  further 
expansion  of  Medicaid  eligibility  in  the  future,  including  broader  coverage  of 
children  in  poverty  and  of  QMBs.  States  are  also  under  increasing  pressure  to 
improve  provider  reimbursement  rates.  These  factors,  along  with  ongoing 
health  care  inflation,  are  expected  to  lead  to  continued  spending  growth  at  a 
rate  of  15  percent  a  year  through  FY  1996.  CBO  estimates  combined  Federal 
and  State  spending  for  that  year  at  $184.7  billion,  more  than  twice  the  FY  1991 
level. 

This  growth  is  occurring  at  a  time  when  the  current  recession  and  other 
factors  have  placed  increasing  strains  on  many  States'  budgets.  Medicaid  is 
already  one  of  the  largest  components  of  State  funding  and  is  rising  much  faster 
than  other  components.  The  National  Association  of  State  Budget  Officers 
reports  that  Medicaid  costs  (including  administrative  costs)  accounted  in  the 
aggregate  for  14  percent  of  total  State  spending  in  1990  and  estimates  that 
Medicaid  will  reach  22  percent  of  State  spending  by  1995. * 

States  would  ordinarily  have  two  basic  options  for  responding  to  any 
financial  pressures  created  by  growth  in  Medicaid  spending.  First,  they  could 
cut  that  spending  by  eliminating  optional  services  (such  as  prescription  drugs) 
or  by  denying  coverage  to  groups  for  whom  coverage  is  not  mandatory  (such  as 
higher-income  persons  in  institutions).  Second,  they  could  finance  program 


^U-S.  Dept.  of  Health  and  Human  Services  and  Office  of  Management  and 
Budget.  Improving  Medicaid  Estimates:  Report  of  the  HHS-OMB  Task  Force. 
July  10,  1991.  Washington,  1991.  (Hereafter  cited  as  Health  and  Human 
Services  and  Office  of  Management  and  Budget,  Improving  Medicaid  Estimates) 

4Personal  communication,  Sept.  1991.  It  should  be  noted  that  these 
estimates  include  Federal  as  well  as  State  dollars,  both  in  Medicaid  and  in  other 
Federal-State  matching  programs.  The  State  share,  as  a  percentage  of  wholly 
State-funded  expenditures,  was  6.8  percent  in  1990. 
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growth  by  increasing  general  revenues  or  by  diverting  resources  from  other 
programs  to  Medicaid. 

Beginning  in  1986,  States  have  experimented  with  a  third  way  of  dealing 
with  Medicaid  cost  increases:  using  funds  donated  by  health  care  providers  or 
taxes  paid  by  those  providers  to  finance  the  State  share  of  Medicaid.  The 
increased  State  funds  generated  through  these  mechanisms  have  allowed  States 
to  draw  additional  Federal  matching  payments  and  thus  maintain  current  levels 
of  Medicaid  eligibility  or  benefits  without  raising  or  reallocating  general  funds. 

The  Administration  has  contended  that  these  initiatives  are  shifting  the 
burden  of  Medicaid  towards  the  Federal  Government  in  violation  of  the  intent 
of  Congress.  In  particular,  HCFA  has  expressed  concern  about  arrangements  in 
which  it  perceives  some  linkage  between  the  amount  the  State  receives  from  a 
provider  in  donations  or  taxes  and  the  amount  the  State  returns  to  the  provider 
in  the  form  of  Medicaid  payments.  HCFA  has  tried  to  regulate  State  practices 
for  several  years,  most  recently  in  an  interim  final  rule  published  on  September 
12,  1991.  The  States,  along  with  providers  and  other  groups,  have  questioned 
HCFA's  authority  to  scrutinize  State  funding  sources  and  have  denied  that  the 
linkages  seen  by  HCFA  actually  exist.  They  have  argued  that  current  donation 
and  tax  programs  are  essential  to  maintaining  Medicaid  services  in  the  face  of 
State  fiscal  constraints. 

The  next  section  of  this  report  provides  a  history  of  the  State  donation  and 
tax  programs,  HCFA's  attempts  to  regulate  them,  and  congressional 
intervention  through  1990.  An  overview  of  the  status  of  State  programs  as  of 
1991  is  followed  by  a  summary  of  the  new  Federal  rules  and  their  potential 
impact. 

PROVIDER  DONATIONS  AND  TAXES:  1986-1991 

The  First  Provider  Donation  Programs 

Until  1985,  Federal  Medicaid  rules  permitted  the  use  of  donated  funds  for 
the  costs  of  training  State  administrative  personnel  (former  42  CFR  432.60),  but 
did  not  explicitly  allow  the  use  of  donations  for  any  other  purpose.  According 
to  HCFA,  the  use  of  donations  for  purposes  other  than  training  was  not  allowed 
because  "a  'kickback'  situation  could  result  from  private  donations  made  by  a 
proprietary  organization,  such  as  a  long-term  care  facility  or  data  processing 
company,  in  return  for  Medicaid  business."6 

By  1985,  however,  HCFA  had  concluded  that  the  likelihood  of  abuse  was 
small  and  that  private  donations  could  be  used  to  finance  the  State  share  of  any 
Medicaid  service  or  administrative  spending.  A  new  regulation  (42  CFR 
433.45(b))  established  two  conditions  for  the  use  of  donated  funds: 


650  Federal  Register  46657,  Nov.  12,  1985. 
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•  The  funds  had  to  be  transferred  to  the  Medicaid  agency  and  be  under 
its  administrative  control;  and 

•  The  funds  could  not  revert  to  the  donor  unless  the  donor  was  a 
nonprofit  organization  and  the  Medicaid  agency  decided  on  its  own  to 
use  the  donor's  facility. 

The  reversion  of  donated  funds  to  for-profit  organizations  was  prohibited 
because  of  a  continuing  concern  about  possible  kickback  arrangements,  but  no 
such  concern  was  expressed  about  arrangements  involving  nonprofit  entities. 
HCFA  expected  "little  change  from  current  levels  of  donations"  as  a  result  of  the 
change  in  regulations  and  projected  no  financial  impact.6 

In  1986  and  1987,  West  Virginia  and  Tennessee  developed  programs  under 
which  donations  made  to  the  State  by  hospitals  were  used  to  finance  part  of  the 
State's  share  of  Medicaid  spending.  HCFA  initially  approved  both  plans,  but 
later  took  steps  to  deny  Federal  matching  for  the  spending  funded  by  the 
programs. 

Under  West  Virginia's  program,  hospitals  donated  $23  million  to  the  State's 
indigent  care  fund.  The  State  used  these  funds  along  with  Federal  matching 
funds  (at  an  FMAP  of  72.6  percent)  to  generate  $83  million  in  total  payments 
to  the  hospitals.  This  device  allowed  the  State  to  clear  up  most  of  a  backlog  of 
outstanding  claims  and  make  interim  payment  to  the  hospitals  at  higher  than 
usual  rates.  The  Department  of  Health  and  Human  Services  (DHHS)  Grant 
Appeals  Board  later  found  that  only  those  hospitals  that  made  donations 
received  the  expedited  payments,  and  that  the  donations  were  made  with  the 
understanding  that  the  State  would  immediately  pay  the  outstanding  claims. 
Sustaining  a  HCFA  disallowance  of  the  Federal  funds  obtained  by  the  State,  the 
Board  concluded  that  the  donations  had  been  made  in  return  for  inducements 
and  were  therefore  not  "voluntary."  A  Federal  court  later  overruled  the  Board, 
finding  that  the  Board  had  imposed  requirements  beyond  those  in  the 
regulations.7 

Tennessee's  program  was  similar  in  some  respects.  Public  and  private 
nonprofit  hospitals  made  donations  to  the  State  that  were  credited  to  the 
Medicaid  program's  account  for  use  as  the  State  share  in  Medicaid  expenditures. 
The  donations  came  shortly  after  Tennessee  made  changes  in  its  Medicaid 
program  that  benefited  hospitals,  including  an  increase  in  the  annual  limit  on 
covered  inpatient  days  per  beneficiary  (from  14  to  20)  and  increases  in 
disproportionate  share  payments  and  payments  for  medical  education  costs.  The 


650  Federal  Register  46662,  Nov.  12,  1985. 

7DHHS  Departmental  Grant  Appeals  Board,  No.  87-64  and  87-126,  Dec.  No. 
956.  May  19,  1988.  Regina  Lipscomb  vs.  Otis  Bowen.  U.S.  Dist.  Ct.,  S.D.W.Va., 
Civil  Action  No.  2:87-0333,  June  28,  1989.  Affirmed  in  unpublished  opinion, 
Taunja  Willis  Miller,  Commissioner  of  W.  Va.  Dept.  of  Human  Services  vs. 
Maurice  Hartman,  CA-4,  No.  89-2777,  Aug.  16,  1990. 
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tie  between  these  changes  and  the  donations  was  less  clear  than  in  West 
Virginia;  some  hospitals  benefited  even  though  they  had  not  transferred  any 
funds.  For  this  and  other  reasons,  a  HCFA  attempt  to  disallow  $16.5  billion  in 
Federal  matching  funds  obtained  through  the  donations  was  overruled  by  the 
Departmental  Appeals  Board.8 

While  the  two  cases  were  pending,  HCFA  made  plans  to  forestall  additional 
States  from  implementing  donation  programs.  The  President's  FY  1989  budget, 
released  in  February  1988,  indicated  that  HCFA  planned  to  issue  regulations 
limiting  the  use  of  donations  as  the  State  share  of  Medicaid.  The 
Administration  indicated  that  its  chief  concern  was  "to  ensure  that  State 
oversight  responsibilities  would  not  be  compromised";  that  is,  that  State  policies 
would  not  be  influenced  by  any  conditions  attached  to  donated  funds.  However, 
the  Administration  also  expected  its  proposal  to  save  $176  million  in  FY  1989 
funds.9 

While  HCFA  initially  emphasized  the  issue  of  possible  coercion  of  the  State 
by  providers  (or  vice  versa),  it  was  also  concerned  that  donation  programs  might 
allow  States  to  receive  Federal  funds  without  having  incurred  any  costs.  The 
hospitals  could  donate  funds,  a  State  would  use  the  money  to  claim  Federal 
matching,  and  the  State  would  pay  the  hospitals  their  donations  plus  the 
Federal  funds.  In  HCFA's  view,  the  State  would  thus  have  maintained  Medicaid 
services  without  spending  any  State  funds.  The  planned  regulations  were 
intended  to  limit  the  further  use  of  this  approach  at  a  time  when  the 
Administration  was  proposing  general  cutbacks  in  Federal  Medicaid  funding. 

From  the  States'  perspective,  however,  once  the  hospitals  had  made  their 
donations,  those  donations  became  part  of  State  general  funds,  just  like  funds 
derived  from  taxes  or  other  sources.  When  the  State  issued  Medicaid  hospital 
payments,  it  did  so  from  general  funds,  and  HCFA  had  no  basis  for  asserting 
that  the  payments  were  derived  from  any  particular  source,  or  that  some  kinds 
of  Medicaid  payments  were  "real"  expenditures  and  others  were  not. 

The  dispute  between  HCFA  and  the  States  thus  involved  two  different  ways 
of  viewing  a  sequence  of  financial  transactions.  HCFA  perceived  a  linkage 
between  the  hospitals'  donations  and  the  payments  they  later  received  from 
Medicaid,  while  the  States  contended  that  no  such  linkage  could  be  shown. 

Provider-Specific  Taxes 

Parallel  issues  were  raised  by  the  treatment  of  taxes  imposed  by  States  on 
providers.  Until  recently,  most  Medicaid  programs  reimbursed  institutional 
providers  (such  as  hospitals  and  NFs)  on  the  basis  of  reasonable  cost.  A  facility 


8DHHS  Departmental  Appeals  Board,  Docket  No.  88-137,  88-194,  and  89-32, 
Decision  No.  1047,  May  4,  1989. 

'U.S.  Dept.  of  Health  and  Human  Services.  The  Fiscal  Year  1989  Budget. 
[Press  release],  Feb.  18,  1988.  Washington,  1988. 
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would  report  the  actual  costs  it  incurred  for  treating  each  Medicaid  patient  and 
would  be  paid  accordingly.  The  facility's  costs  could  include  the  taxes  it  had  to 
pay,  and  Medicaid  would  allow  those  costs  as  a  necessary  part  of  the  facility's 
overall  expenses. 

For  example,  a  State  might  have  a  general  sales  tax  that  also  applied  to 
supplies  purchased  by  a  hospital.  The  hospital  could  pay  the  tax  for  supplies 
used  in  treating  a  Medicaid  patient  and  then  include  the  amount  of  the  tax  in 
the  bill  for  that  patient.  The  State  could  pay  the  entire  bill,  in  effect  refunding 
the  hospital's  tax  payment.  The  State  could  then  report  the  full  amount  of  the 
bill  (including  the  tax)  to  HCFA  as  a  Medicaid  expenditure  and  receive  Federal 
matching. 

This  kind  of  transaction,  in  which  Federal  funds  might  appear  to  be  drawn 
for  no  net  State  expenditure,  is  not  unique  to  Medicaid.  For  example,  when  a 
State  uses  a  combination  of  Federal  and  State  highway  funds  to  build  a  road, 
the  contractor's  bid  price  includes  any  State  taxes  the  contractor  must  pay.  The 
Federal  highway  trust  fund  is  even  paying  itself  in  this  case:  it  will  collect  the 
gasoline  tax  the  contractor  must  pay  on  the  fuel  used  to  operate  machinery. 
Such  circular  fund  transfers  are  a  routine  consequence  of  governments  doing 
business  with  persons  or  entities  that  pay  taxes.  A  State  that  has  a  general 
income  tax  is  in  effect  taxing  part  of  each  Medicaid  payment  that  a  physician 
receives,  along  with  the  rest  of  that  physician's  income;  the  Federal  Government 
is  also  using  a  tax  on  the  same  physician's  income  to  help  fund  its  share  of 
Medicaid. 

The  examples  cited  so  far  involve  ordinary  taxes  that  are  paid  by  health 
care  providers  just  as  they  are  paid  by  any  other  individuals  or  businesses.  In 
1987,  HCFA  accepted  Medicaid  reimbursement  for  such  taxes  in  a  set  of 
instructions  issued  to  State  Medicaid  programs  (section  2493  of  the  State 
Medicaid  Manual).10  These  instructions  distinguished  between  taxes  of 
general  applicability,  those  that  were  imposed  on  all  kinds  of  goods  or 
services,  and  provider-specific  taxes,  those  that  applied  only  to  health  care 
providers  or  services.  States  could  reimburse  for  general  taxes,  such  as  sales  or 
excise  taxes  applicable  to  all  businesses,  and  receive  Federal  matching.11 
However,  no  Federal  matching  was  available  if  the  State  reimbursed  for 
provider-specific  taxes,  such  as  a  tax  on  each  day  of  care  or  each  hospital  bed. 


l0Such  instructions  do  not  have  the  same  legal  force  as  regulations  because 
they  are  issued  without  such  procedural  safeguards  as  an  opportunity  for  public 
comment. 

1  'The  instructions  only  allowed  Medicaid  reimbursement  for  general  taxes 
when  the  provider  paid  them  in  the  course  of  rendering  care.  Medicaid  could 
not  pay  a  tax  imposed  directly  on  the  goods  or  services  furnished  to  a 
beneficiary,  such  as  a  sales  tax  on  a  Medicaid-paid  prescription.  This  distinction 
was  recently  upheld  in  Louisiana  Department  of  Health  and  Hospitals  vs. 
Sullivan.  U.S.  District  Court,  District  of  Columbia.  Civil  Action  No.  90-2231, 
Apr.  2,  1991. 
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In  HCFA's  view,  these  arrangements  could  potentially  work  in  the  same  way  as 
voluntary  contribution  programs.  A  State  could  impose  a  tax  on  providers,  use 
the  tax  to  claim  Federal  matching,  then  repay  the  tax  to  the  providers  along 
with  the  Federal  funds  without  having  spent  State  general  revenues. 

Federal  policies  restricting  such  practices  were  readily  enforceable  when 
providers  were  paid  on  the  basis  of  reasonable  costs.  The  provider  would 
include  the  taxes  it  had  paid  on  its  Medicaid  cost  report,  the  State  would  decide 
whether  to  reimburse  for  the  tax,  and  HCFA  could  later  review  whether  the 
reimbursement  was  appropriate.  However,  many  providers  were  not  paid  on  the 
basis  of  cost  reports,  but  instead  received  fixed  fees  from  Medicaid  for  each 
service  they  provided.  This  had  always  been  true  for  physicians  and  other 
individual  practitioners  in  most  States.  In  the  1980s,  many  States  also  moved 
from  cost-based  payment  for  hospital  and  nursing  home  care  to  "prospective" 
systems,  in  which  payment  rates  per  day  of  care  or  per  admission  were  set  in 
advance  and  might  bear  no  direct  relation  to  a  provider's  costs  for  treating  any 
particular  patient.  In  such  a  system,  it  was  no  longer  possible  to  trace  a  direct 
connection  between  the  tax  paid  by  a  provider  and  the  reimbursement  received 
from  the  State. 

Even  before  the  first  voluntary  contribution  programs,  South  Carolina  and 
Florida  began  to  impose  taxes  specifically  on  hospitals  and  used  the  proceeds  to 
fund  expansions  of  their  Medicaid  programs.  Both  States  paid  hospitals  under 
a  prospective  payment  system,  and  there  was  thus  no  demonstrable  connection 
between  the  taxes  the  hospitals  paid  and  the  Medicaid  payment  they  received. 
As  in  the  case  of  donations,  the  States'  perspective  was  that  the  tax  paid  by  the 
provider  entered  general  funds  and  the  State's  later  payment  to  the  hospital  was 
a  distinct  transaction,  while  HCFA  viewed  the  two  transactions  as  linked.  But 
the  Medicaid  Manual  provision  could  not  be  applied  in  a  prospective  system,  and 
some  additional  authority  would  be  required.  HCFA  planned  to  address  the 
issue  of  provider-specific  taxes  through  the  regulatory  process,  along  with  the 
related  question  of  provider  donations. 

Regulatory  and  Legislative  Action,  1988-1990 

Before  HCFA  could  issue  new  rules,  Congress  intervened.  The  Technical 
and  Miscellaneous  Revenue  Act  of  1988  (P.L.  100-647),  enacted  in  November 
1988,  included  a  provision  prohibiting  the  Secretary  from  issuing  final  rules  that 
would  change  the  treatment  of  voluntary  contributions  or  provider-specific  taxes 
before  May  1,  1989. 

In  1989,  the  Administration  again  indicated  its  intention  of  regulating  the 
use  of  donations  and  provider-specific  taxes,  beginning  in  FY  1990.  However, 
Congress  again  delayed  HCFA's  authority  to  act.  The  House-passed  version  of 
OBRA  89  (H.R.  3299)  included  provisions  defining  limits  on  the  acceptable  use 
of  provider  donations.  States  would  have  been  permitted  to  use  such  donations 
to  finance  up  to  10  percent  of  the  State's  total  Medicaid  share,  provided  that  the 
funds  were  subject  to  the  unrestricted  control  of  the  State.  Funds  donated  by 
any  particular  hospital  could  not  exceed  10  percent  of  the  hospital's  revenue  in 
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a  year  (not  counting  revenue  from  Medicare,  Medicaid,  or  the  Maternal  and 
Child  Health  block  grant).  A  transfer  of  funds  from  a  hospital  to  the  State 
would  be  regarded  as  a  donation  even  if  the  hospital  benefited  from  it,  so  long 
as  the  benefit  was  not  directly  related  to  the  transfer  in  timing  or  amount.  The 
bill  also  prohibited  the  Secretary  from  limiting  Federal  matching  when  the  State 
share  of  spending  was  financed  through  provider-specific  taxes.12 

The  conference  agreement  on  OBRA  89  did  not  include  the  House 
provisions  on  donations  and  taxes.  Instead,  it  extended  through  December  1990 
the  prohibition  on  issuance  of  a  final  rule  by  the  Secretary. 

On  February  9,  1990,  the  Secretary  published  in  the  Federal  Register 
proposed  regulations  on  donations  and  taxes.  Under  the  proposed  rules,  before 
determining  the  amount  of  Federal  matching  funds  due  to  a  State,  the  Secretary 
would  subtract  from  the  State's  reported  expenditures  the  amount  of  any 
provider  donations,  provider-specific  taxes,  State-paid  taxes,  or  any  other 
transfers  from  a  provider  to  the  State.  In  cases  in  which  provider  taxes  applied 
to  both  Medicaid  and  nonmedicaid  patients,  the  Secretary  would  attempt  to 
estimate  the  portion  of  tax  revenues  attributable  to  Medicaid  patients. 

Table  2  illustrates  the  effect  of  the  proposed  rule  on  a  hypothetical  provider 
donation  program  in  a  State  whose  FMAP  is  60  percent.  Before  the  rule,  a 
hospital  gives  the  State  $40;  the  State  pays  the  hospital  $100  and  receives  $60 
in  Federal  matching  funds.  The  State's  share  is  $40,  or  zero  after  crediting  the 
hospital  donation.  After  the  rule,  the  hospital  donates  $40;  the  State  pays  and 
claims  Federal  matching  for  $100.  However,  HCFA  deducts  the  donation  before 
computing  Federal  matching  and  pays  only  60  percent  of  the  net  $60,  or  $36. 
The  State  share  of  the  $100  payment  is  $64,  or  $24  after  crediting  the  hospital 
donation. 


TABLE  2.  Effect  of  February  1990  Proposed  Rule 
on  a  State  Provider  Donation  Program 

(Federal  matching  rate  =  60  percent) 


Before  February  1990  Rule 


Hospital  donation   $  40 

State  payment  to  hospital   100 

Amount  allowed  by  HCFA    100 

Computed  Federal  share   60 

State  share    40 

Net  cost  to  State   $  0 


(State  share  less  donation) 


,2As  reported  by  the  Finance  Committee,  the  Senate  version  of  the  bill  would 
have  included  similar  provisions  relating  to  provider  donations.  However,  these 
were  deleted  on  the  floor.  The  deleted  provisions  were  separately  introduced  as 
S.  1878  by  Senators  Graham  and  Mack  in  Nov.  1989. 
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TABLE  2.  Effect  of  February  1990  Proposed  Rule  on  a 
State  Provider  Donation  Program-Continued 

(Federal  matching  rate  =  60  percent) 


After  February  1990  Rule 


(State  share  less  donation) 


This  method  of  computation  treats  the  donation  as  if  it  were  a  discount 
granted  by  the  hospital.13  HCFA  contended  that,  under  the  old  system,  it  was 
reimbursing  States  for  "nominal"  expenditures;  under  the  new  system,  States 
would  be  paid  only  for  their  "net"  expenditures.  States  argued  that  it  was 
inappropriate,  or  perhaps  even  unconstitutional,  for  the  Federal  Government  to 
scrutinize  the  sources  of  the  funds  used  by  the  States  to  pay  their  share  of 
Medicaid  costs.  In  particular,  the  proposal  to  subtract  from  allowable  Medicaid 
spending  any  amounts  raised  through  provider  taxes  was  seen  as  interfering 
with  States'  traditional  authority  to  levy  taxes  as  they  saw  fit. 

In  March  1990,  shortly  after  the  proposed  rules  were  published, 
Representative  Cooper  reintroduced  (as  H.R.  4181)  the  provisions  that  had  been 
passed  by  the  House  in  the  previous  year,  regulating  the  use  of  donations  and 
prohibiting  the  Secretary  from  interfering  with  the  use  of  provider-specific  taxes. 
These  provisions  were  again  passed  by  the  House  as  part  of  OBRA  90,  H.R. 
5835.  The  Senate  amendment  to  OBRA  90  would  have  put  the  issue  off  for 
another  year,  extending  through  September  !,  1991,  the  moratorium  on  issing 
regulations  governing  the  use  of  donations  or  preovider-specific  taxes. 

The  conference  agreement  on  OBRA  90  (enacted  as  P.L.  101-239)  extended 
the  moratorium  with  respect  to  voluntary  contributions  through  December  31, 
1991.  However,  it  followed  the  House  bill  in  prohibiting  regulation  of  provider 
specific  taxes  except  in  certain  cases.  The  exact  language  adopted  is  important 
in  understanding  the  current  debate  on  the  issue  of  provider  taxes.  Section 
4701  of  OBRA  90  added  a  new  section  1902(t)  to  the  Social  Security  Act,  as 
follows: 


Hospital  donation  

State  payment  to  hospital 

Less  donation   

Amount  allowed  by  HCFA 
Computed  Federal  share  . 

State  share   

Net  cost  to  State  


$  40 
10<f 
(40) 
60 
36 
64 

$24 


13This  way  of  calculating  the  disallowance  was  initially  recommended  by  the 
DHHS  Grant  Appeals  Board  in  the  West  Virginia  case  cited  earlier,  before  the 
disallowance  was  overruled  by  the  Federal  appeals  court. 
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(t)  Except  as  provided  in  section  1903(i),  nothing  in  this  title 
(including  sections  1903(a)  and  1905(a))  shall  be  construed  as 
authorizing  the  Secretary  to  deny  or  limit  payments  to  a  State  for 
expenditures  for  medical  assistance  for  items  or  services,  attributable 
to  taxes  (whether  or  not  of  general  applicability)  imposed  with  respect 
to  the  provision  of  such  items  or  services. 

The  exception  noted  at  the  start  of  the  provision  was  added  as  section 
1903(i)(10)  of  the  Act: 

(i)  Payment  under  the  preceding  provisions  of  this  section 
[relating  to  Federal  matching  payments]  shall  not  be  made— 

....  (10)  with  respect  to  any  amount  expended  for 
medical  assistance  for  care  or  services  furnished  by 
a  hospital,  nursing  facility,  or  intermediate  care 
facility  for  the  mentally  retarded  to  reimburse  the 
hospital  or  facility  for  the  costs  attributable  to 
taxes  imposed  by  the  State  soleflly  with  respect  to 
hospitals  or  facilities. 

The  conference  report  described  this  exception  as  "excluding]  taxes  from  a 
provider's  cost  base  for  purposes  of  Medicaid  reimbursement." 

In  the  102nd  Congress,  bills  have  again  been  introduced  that  would 
permanently  allow  the  use  of  provider  donations.  Representative  Cooper  has 
introduced,  as  H.R.  1457,  the  proposal  passed  by  the  House  in  1989  and  1990, 
which  would  establish  limits  on  the  total  amount  of  contributions.  S.  833, 
introduced  by  Senator  Fowler,  is  nearly  identical.  However,  neither  bill  has 
been  acted  on,  and  the  moratorium  on  new  rules  pertaining  to  provider 
donations  is  still  scheduled  to  expire  December  31,  1991. 

Current  Donation  and  Provider  Tax  Programs 

In  a  management  advisory  to  the  HCFA  Administrator  in  October  1990,  the 
DHHS  Inspector  General  reported  that  four  States  (Alabama,  California, 
Georgia,  and  Tennessee)  had  hospital  donation  programs  and  five  more  (Florida, 
Kentucky,  Ohio,  South  Carolina,  and  Texas)  had  provider  tax  programs. 
Tennessee  and  South  Carolina  also  imposed  licensing  fees  on  nursing  homes 
and/or  hospitals  that  the  Inspector  General  classed  as  taxes.  Finally,  in  four 
States  (California,  Missouri,  South  Carolina,  and  Texas)  hospitals  helped  to  pay 
the  costs  of  maintaining  Medicaid  eligibility  workers  on  site  to  process 
applications  from  patients.  The  Inspector  General  regarded  hospital  sharing  in 
these  costs  as  a  form  of  voluntary  contribution.  Overall,  it  was  estimated  that 
the  State  programs  had  the  potential  to  generate  $497  million  in  Federal 
expenditures  (assuming  that  all  of  the  proceeds  were  used  for  Medicaid).  The 
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February  1990  proposed  rule,  if  adopted,  would  have  reduced  this  amount  by 
$160  million.14 

A  May  1991  update  of  this  report  noted  that  many  additional  States  had 
adopted  donation  and  or  tax  programs.  The  Inspector  General  found  that  seven 
States  had  provider  tax  programs  that  would  yield  $766  million  in  Federal 
matching  funds  during  FY  1991.  Another  11  were  using  provider  donations  to 
generate  an  estimated  $1,720  million  in  Federal  matching.  According  to  the 
report,  HCFA  had  determined  that  an  additional  18  States,  plus  the  District  of 
Columbia,  were  developing  or  considering  donation  or  tax  programs.  The  joint 
DHHS/OMB  Task  Force  report  on  Medicaid  spending  cited  earlier  estimates  that 
donation  and  tax  programs  will  generate  $4.4  billion  in  Federal  matching  funds 
in  FY  1992  and,  in  the  absence  of  any  regulation,  $12.1  billion  in  FY  1996.16 

More  recently,  the  American  Public  Welfare  Association  (APWA)  has 
surveyed  States  to  determine  their  use  of  voluntary  provider  donations  or 
provider-specific  taxes.  As  of  August  2*6,  1991,  29  States  reported  that  they 
expected  to  use  such  programs  to  fund  some  part  of  State  Medicaid  spending 
during  State  1992  fiscal  years.16  Ten  States  expected  to  use  provider 
donations,  16  expected  to  use  taxes,  and  3  expected  to  use  both  donations  and 
taxes. 

Table  3  shows  the  amounts  States  estimated  would  be  available  from  these 
funding  sources.  States  expect  to  collect  $1.6  billion  in  donations  from 
providers,  while  estimated  revenues  from  hospital  and  nursing  facility  taxes 
total  $3.0  billion. 


UU.S.  Dept.  of  Health  and  Human  Services.  Office  of  the  Inspector  General. 
Office  of  Audit  Services.  Use  of  Donations  and  Provider  Tax  Revenue  as  the 
State  Share  of  Medicaid  Expenditures.  (A-14-90-01009),  Oct.  1990.  Washington, 
1990.  The  report  did  not  include  information  on  four  State  donation  or  tax 
programs  with  an  "insignificant"  fiscal  impact,  those  of  Connecticut,  Maine,  New 
Hampshire,  and  Vermont. 

,6Health  and  Human  Services  and  Office  of  Management  and  Budget, 
Improving  Medicaid  Estimates,  chart  4.  (Backup  numbers  for  this  chart  were 
provided  in  a  personal  communication  from  OMB.) 

16American  Public  Welfare  Association.  Medicaid  Management  Institute. 
Voluntary  Contributions  and  Provider-Specific  Taxes:  Survey  Results. 
Washington,  1991.  Details  were  unavailable  on  two  other  States:  New  Mexico, 
which  imposes  a  gross  receipts  tax  on  county  governments,  and  Hawaii,  which 
has  a  provider  tax  that  produces  a  $1.8  million  Federal  match. 
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TABLE  3.  Provider  Donation  and  Tax  Programs 
Planned  for  State  1992  Fiscal  Years 

(all  dollars  in  millions) 


Provider- 

Federal 

Expected 

Voluntary 

specific 

matching 

Federal 

contributions 

taxes 

rate 

match 

Alabama 



$174 

72.93% 

$469 

Arkansas 



20 

75.66 

62 

California 

$65 

50.00 

65 

Florida 

85 

174 

54.69 

313 

Georgia 

88 

_ 

61.78 

142 

Illinois 

_ 

275 

50.00 

275 

Indiana 

88 

63.85 

155 

Kentucky 

181 

72.82 

485 

Maine 

85 

62.40 

141 

Maryland 

1 

142 

50.00 

143 

Massachusetts 

490 

50.00 

490 

Michigan 

452 

55.41 

562 

Minnesota 

„ 

52 

54.43 

62 

Mississippi 

39 

20 

79.99 

236 

Missouri 

160 

- 

60.84 

249 

Montana 

2 

71.70 

4 

Nevada 

60 

50.00 

60 

New  Hampshire 

35 

50.00 

35 

New  Jersey 

51 

50.00 

51 

New  York 

341 

50.00 

341 

North  Carolina 

67 

66.52 

133 

Ohio 

400 

60.63 

616 

Pennsylvania 

565 

56.84 

744 

South  Carolina 

84 

40 

72.66 

330 

Tennessee 

344 

68.41 

745 

Utah 

5 

75.11 

16 

Vermont 

7 

61.37 

11 

Washington 

35 

54.98 

43 

Wisconsin 

16 

60.38 

24 

Total 

$1,611 

$3,031 

$7,001 

NOTE:  The  expected  Federal  match  is  the  maximum  amount  that  could  be 
drawn  if  the  State  used  the  donations  and/or  taxes  to  fund  the  State  share  of 
Medicaid  spending. 

Source:  Congressional  Research  Service  analysis  of  data  from  APWA, 
Medicaid  Management  Institute. 
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The  Federal  FY  1992  Medicaid  matching  rates  for  the  States  range  from  50 
percent  to  79.99  percent.  If  the  matching  rates  shown  were  in  effect  throughout 
each  State's  fiscal  year,  the  States'  projected  revenue  from  donations  and  taxes 
would  bring  $7.0  billion  in  Federal  matching  funds  under  current  rules.  Because 
Federal  matching  rates  change  each  Federal  fiscal  year,  and  Federal  and  State 
fiscal  years  may  not  coincide,  the  estimates  may  be  slightly  off  for  some 
States.17  It  should  also  be  noted  that  Federal  matching  rates  are  different  for 
program  administration  and  for  a  few  types  of  services.  The  estimates  assume 
that  all  Federal  funds  would  be  computed  at  the  applicable  standard  Federal 
rate  for  services. 

The  provider  taxation  programs  reported  by  States  vary  widely.  Some 
States  use  broad-based  taxes  on  overall  provider  revenues  and  use  the  taxes  to 
contribute  towards  general  expenses  of  the  Medicaid  program.  Because  there 
may  be  little  correlation  between  a  provider's  revenues  and  the  extent  of  its 
participation  in  Medicaid,  what  a  provider  pays  under  such  a  system  may  have 
no  impact  on  what  it  receives  back  from  Medicaid.  Other  States  tax  only 
Medicaid  revenues  or  tax  only  facilities  that  qualify  for  a  disproportionate  share 
adjustment.  In  these  States,  the  relation  between  what  a  provider  pays  in  and 
what  it  gets  back  is  much  clearer.  (One  State,  South  Carolina,  taxes  only 
nonmedicaid  hospital  revenues.  This  tax  has  the  effect  of  redistributing  funds 
from  providers  with  few  Medicaid  patients  to  those  with  many.) 

Finally,  some  States  repay  the  entire  tax  on  a  dollar-for-dollar  basis.  The 
new  program  instituted  by  Maryland  in  1991  is  one  example  that  has  received 
considerable  attention.  Maryland  has  in  the  past  used  a  fixed  fee  schedule  to 
limit  payment  for  physician  services;  for  a  given  procedure  a  physician  would  be 
paid  the  lesser  of  his  actual  charge  or  the  established  fee  for  that  procedure. 
Under  its  new  system,  Maryland  nominally  pays  the  greater  of  the  provider's 
actual  charge  (subject  to  certain  limits)  or  the  fee  schedule  amount.  However, 
any  amount  over  the  fee  schedule  is  immediately  withheld  as  a  tax.  The 
payment  actually  made  to  the  physician  is  the  fee  schedule  amount,  but  the 
State's  records  show  payment  of  the  full  actual  charge,  and  it  is  this  higher 
amount  that  is  reported  to  HCFA  for  the  purpose  of  Federal  matching. 
Maryland's  fee  schedule  is  estimated  to  average  half  what  Medicare  would  pay 
physicians  for  comparable  services;1*  the  difference  between  the  check  the 
provider  receives  and  the  amount  reported  to  HCFA  might  therefore  average  100 
percent.  (Maryland  has  also  imposed  taxes  using  similar  mechanisms  on  most 
other  providers,  not  including  hospitals.)  HCFA  has  characterized  the  Maryland 


17APWA's  own  estimates  differ,  because  they  applied  FT  1991  Federal  rates 
to  State  FY  1992  spending. 

18U.S.  Congress.  Physician  Payment  Review  Commission.  Physician 
Payment  Under  Medicaid.  (PPRC  Report  No.  91-4).  Washington,  U.S.  GPO, 
1991. 
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tax  as  a  "fiction"  and  has  notified  the  State  of  its  intention  to  deny  any  resulting 
claims  for  Federal  matching.10 

Many  of  the  States  responding  to  the  APWA  survey  have  indicated  that  the 
funds  derived  from  donations  or  taxes  are  dedicated  to  specific  program 
purposes,  such  as  expanding  Medicaid  coverage  to  more  pregnant  women  and 
children  or  making  additional  payments  to  hospitals  serving  a  disproportionate 
share  of  low-income  patients.  Some  States  have  even  established  separate  funds 
for  these  programs.  Other  States  report  simply  that  donations  and  taxes  are 
being  used  to  prevent  deficits  and  to  avoid  the  need  to  impose  eligibility  or 
service  restrictions. 

INTERIM  FINAL  RULE  ON  DONATIONS  AND  TAXES 

Provisions  of  the  New  Regulation 

On  September  12, 1991,  the  Secretary  published  in  the  Federal  Register  an 
interim  final  rule  on  donations  and  taxes,  to  be  effective  January  1,  1992. 
Under  the  new  rule,  revenue  from  donations  or  other  voluntary  payments  will 
be  deducted  from  a  State's  Medicaid  expenditures  before  computing  the  Federal 
share,  as  will  "repayment  applicable  to  facilities  for  costs  attributable  to  the 
Medicaid  portion  of  a  provider  specific  tax."  The  amount  disallowed  for  a 
provider  tax  will  be  the  lesser  of  the  amount  of  the  tax  that  is  Medicaid-related 
or  the  amount  of  Medicaid  payment  to  providers  that  is  deemed  to  result  from 
the  tax.  The  rules  on  provider  taxes  apply  only  to  taxes  imposed  on  hospitals, 
NFs,  or  intermediate  care  facilities  for  the  mentally  retarded  (ICFs-MR);  the 
rules  do  not  restrict  taxes  on  other  types  of  providers.  However,  the  rules  on 
voluntary  contributions  apply  to  donations  from  any  kind  of  provider  or  entity 
related  to  a  provider. 

As  was  noted  earlier,  OBRA  90  prohibited  the  Secretary  from  denying 
Federal  matching  funds  on  the  grounds  that  the  State  had  raised  revenue  from 
a  provider-specific  tax.  However,  it  permitted  the  denial  of  Federal  funds  if 
Medicaid  reimbursed  the  provider  for  "costs  attributable"  to  taxes  imposed  solely 
on  hospitals,  NFs,  and  ICFs-MR.20  That  is,  HCFA  cannot  prohibit  a  State 
from  collecting  a  tax,  but  can  prohibit  the  State  from  paying  the  tax  back  to  the 
provider.  The  central  issue  raised  by  the  interim  rule  is  the  way  in  which  it 
makes  use  of  this  statutory  exception. 


'•Letter  from  Maurice  Hartman,  Regional  Administrator,  HCFA  Region  HI, 
to  Nelson  J.  Sabatini,  Secretary,  Maryland  Dept.  of  Health  and  Mental  Hygiene, 
June  28,  1991. 

^nder  the  rule  a  tax  is  imposed  "solely"  on  hospitals,  NFs  and/or  ICFs-MR 
if  no  other  kind  of  entity  is  subject  to  the  identical  tax.  A  tax  is  not  identical 
if  other  entities  are  paying  at  a  different  rate,  or  if  the  tax  base,  deductions  or 
exclusions  used  for  hospitals  or  NFs  are  different  from  those  for  other  entities 
subject  to  the  tax. 
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When  does  a  payment  by  Medicaid  to  a  provider  constitute  reimbursement 
of  costs  attributable  to  a  tax?  The  rule  cites  three  basic  circumstances  in  which 
a  Medicaid  payment  will  be  deemed  to  constitute  repayment  of  a  tax: 

1.  Medicaid  payment  to   the  provider  explicitly  includes 
repayment  of  a  tax  paid  by  the  provider. 

The  tax  is  actually  included  on  the  provider's  Medicaid  cost  report  and  the 
provider  is  paid  on  a  cost  basis.  This  is  the  situation  that  was  already  regulated 
under  the  1987  Medicaid  Manual  instructions;  the  rule  in  effect  codifies  those 
instructions. 

2.  Medicaid  payment  rates  are  based  on  data  about  providers' 
costs,  and  those  data  include  the  taxes  providers  pay. 

For  a  provider  paid  under  a  prospective  system,  the  tax  is  included  in  the 
base  year  costs  used  to  calculate  rates.  Although  most  States  no  longer  pay  on 
a  cost  basis,  many  use  information  about  a  provider's  past  costs  in  developing 
the  fixed  rates  that  will  be  paid  in  the  future.  For  example,  a  hospital's  1991 
rates  might  be  based  on  its  1990  costs  per  patient  plus  an  inflation  factor. 
Under  the  rule,  HCFA  would  look  behind  the  rates  at  the  underlying  cost  data. 

3.  Medicaid  payment  amounts  are  found  to  be  "linked'  in  some  other, 
less  direct  way  to  the  taxes  paid  by  providers. 

The  rule  does  not  define  precisely  what  constitutes  linkage  between  taxes 
and  payments.  The  rule  lists  examples  of  cases  in  which  linkage  will  be  deemed 
to  exist,  but  does  not  indicate  that  the  list  is  exhaustive.  The  examples  are  as 
follows: 

•  The  Medicaid  payment  is  "significantly"  correlated  to  the 
provider's  tax  payment. 

•  The  State  has  provided  an  "effective  guarantee"  that  it  will  hold 
providers  harmless  by  making  up  for  most  of  the  tax  through 
enhanced  payments. 

•  Higher  payments  to  providers  are  "integrally"  related  to  the  tax. 
For  example,  the  tax  revenues  are  deposited  in  a  special  fund  used 
only  for  increased  provider  payments,  or  there  is  language  in 
State  law  indicating  the  tax  is  linked  to  higher  payments. 

The  concept  of  linkage  is  thus  used  as  a  basis  for  regulating  programs  in 
which  the  connection  between  taxes  and  Medicaid  payments  is  less  direct  than 
under  a  cost-based  system.  Again,  very  few  States  still  use  reasonable  cost 
reimbursement  to  pay  hospitals  or  NTs.  The  Secretary  has  adopted  a  broad 
interpretation  of  the  statutory  language  "costs  attributable  to  taxes"  in  order  to 
reach  cases  in  which  a  Medicaid  agency  is  not  explicitly  refunding  providers'  tax 
payments. 
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Critics  of  the  new  rule  contend  that  the  Secretary  has  exceeded  the 
authority  granted  by  OBRA  90.  At  least  one  participant  in  the  House-Senate 
conference  on  the  Medicaid  portions  of  OBRA  90  has  indicated  that  the 
provision  allowing  denial  of  matching  funds  for  costs  attributable  to  taxes  was 
intended  to  apply  only  to  systems  in  which  States  made  payments  directly  on 
the  basis  of  a  cost  report.  In  this  view,  the  Secretary's  use  of  the  broad  concept 
of  linkage  may  leave  almost  any  tax  on  hospitals  or  NTs  open  to  HCFA 
scrutiny.21 

No  such  question  has  been  raised  about  the  authority  to  bar  Federal 
matching  funds  for  provider  donations.  By  failing  to  extend  the  moratorium  on 
Secretarial  action,  Congress  allowed  HCFA  to  prohibit  donations  after  December 
31,  1991.  However,  some  critics  of  the  rule  believe  that  it  may  interfere  with 
routine  transfers  of  funds  between  State  and  local  agencies,  or  from  one  State 
agency  to  another.  State  and  local  government  agencies  often  operate  or  own 
health  facilities,  including  public  hospitals  or  local  health  department  clinics. 
States  have  worked  out  various  arrangements  under  which  Medicaid 
reimbursement  is  made  for  services  in  those  facilities;  these  arrangements  may 
involve  transfers  of  funds  from  other  agencies  to  the  Medicaid  agency.  Because 
the  agencies  transferring  the  funds  are  Medicaid  providers,  it  is  conceivable  that 
intergovernmental  transfers  might  be  treated  by  HCFA  as  provider  donations, 
and  hence  prohibited.22  The  regulation  itself  is  not  clear  on  this  point, 
although  the  preamble  seems  to  indicate  that  HCFA  intends  its  rule  to  be  more 
narrow  in  effect.  The  preamble  cites  only  one  kind  of  transfer  potentially 
subject  to  the  regulation,  one  in  which  a  local  government  accepts  donations 
from  providers  and  turns  the  funds  over  to  the  State  for  use  as  the  State  share 
of  Medicaid. 

States  have  already  indicated  that  they  will  challenge  the  new  rules  on 
taxes  in  court;  resolution  of  any  suits  could  take  many  years.23  In  the  interim, 
Congress  could  again  intervene  with  legiclation.  However,  the  1990  budget 
agreement  and  the  mechanics  of  scorekeeping  under  that  agreement  place 
significant  constraints  on  congressional  action.  For  reasons  to  be  discussed 
further  below,  any  congressional  intervention  might  require  offsetting  new 
revenues  or  cuts  in  other  Federal  programs.  At  this  time,  then,  it  appears  likely 
that  the  new  rules  will  take  effect  on  schedule. 


21Waxman,  Henry  A;  Chairman,  Subcommittee  on  Health  and  the 
Environment,  House  Committee  on  Energy  and  Commerce.  Letter  to  Gail  R. 
Wilensky,  Administrator,  HCFA.  Aug.  15,  1991. 

^his  interpretation  was  advanced  by  the  Children's  Defense  Fund  in 
testimony  before  the  House  Committee  on  Energy  and  Commerce,  Subcommittee 
on  Health  and  the  Environment,  on  Sept.  30,  1991. 

23The  ordinary  procedure  would  be  for  the  States  to  request  Federal  funds, 
receive  the  notice  of  denial,  and  appeal  the  denial  through  DHHS  administrative 
procedures  before  turning  to  the  courts.  An  alternative  would  be  for  one  or 
more  States  to  seek  an  injunction  to  prevent  the  regulation  from  taking  effect. 
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Impact  of  the  Regulation 

The  new  rules  can  be  expected  to  eliminate  the  use  of  provider  donations 
in  State  Medicaid  financing  and  to  reduce  or  eliminate  the  use  of  hospital  and 
nursing  facility  taxes.  The  full  potential  impact  of  the  rules  is  difficult  to 
measure,  for  at  least  two  reasons.  First,  the  lack  of  a  clear  definition  of  the 
concept  of  "linkage"  between  Medicaid  payments  and  provider  taxes  means  that 
States  cannot  be  certain  about  what  kinds  of  tax  programs  will  and  will  not  be 
deemed  permissible.  Second,  States'  response  to  the  new  rules  cannot  be 
predicted.  It  is  possible  that  some  States  might  accelerate  their  use  of  donations 
and  taxes  in  order  to  maximize  Federal  receipts  before  the  rules  take  effect. 
Others  may  develop  alternate  ways  of  avoiding  Federal  disallowances.  For 
example,  a  State  could  shift  from  use  of  a  tax  on  hospitals  or  NFs  to  a  tax  on 
other  providers  that  would  be  exempt  from  the  new  rules.24  Because  of 
uncertainty  about  State  responses,  the  regulatory  impact  statement  published 
with  the  rule  in  the  Federal  register  includes  no  estimate  of  projected  Federal 
savings. 

It  is  at  least  possible  to  examine  the  potential  Federal  savings  if  it  is 
assumed  that  States  continue  with  donation  and  tax  programs  already  planned. 
Table  4  provides  an  illustration  of  the  rule's  effect  on  the  donation  and  tax 
programs  reported  by  States  in  the  August  1991  APWA  as  being  effective  in 
State  1992  fiscal  years.  The  estimates  of  proceeds  from  these  programs  and 
resulting  Federal  matching  payments  are  comparable  to  those  shown  in  table  3, 
except  that  the  projected  receipts  from  provider  taxes  have  been  adjusted  to 
reflect  only  the  amounts  attributable  to  hospitals  and  NFs.26  Again,  States 
expect  to  collect  $1.6  billion  in  donations  from  providers,  while  estimated 
revenues  from  hospital  and  nursing  facility  taxes  total  $2.9  billion.  (Taxes  on 
other  types  of  providers  are  negligible.)  Again,  the  FMAPs  for  FY  1992  have 
been  used,  although  the  Federal  and  State  fiscal  years  do  not  necessarily 
coincide. 

The  last  two  columns  of  the  table  provide  illustrations  of  minimum  and 
maximum  potential  reductions  in  Federal  funding  that  might  occur  under  the 
new  rules  on  treatment  of  donations  and  taxes.  Two  estimates  are  provided 
because  the  regulations  on  provider  taxes  allow  some  room  for  the  exercise  of 
judgment  by  the  Secretary.  The  minimum  estimate  assumes  that  States  lose  all 
Federal  funding  attributable  to  voluntary  contribution  programs  but  no  funding 
related  to  provider  taxes.  The  maximum  estimate  assumes  that  all  spending 
related  to  contributions  or  to  taxes  imposed  on  hospitals  and  NFs  is  disallowed. 
In  either  case,  the  lost  Federal  funding  is  equal  to  the  amount  of  the  donations 
and/or  taxes  times  the  Federal  matching  rate.  (The  calculation  is  the  same  as 
that  illustrated  in  table  2  with  respect  to  the  February  1990  proposed  rule.) 

The  estimates  assume  that  all  the  affected  State  spending  for  State  1992 
fiscal  years  occurs  after  the  rules  take  effect  on  January  1,  1992.  While  this  is 
improbable,  there  is  no  reliable  way  of  adjusting  the  State  projections  to  include 
only  spending  planned  for  after  January  1.  Because  of  all  these  uncertainties, 
it  should  be  emphasized  that  the  estimated  funding  denials  shown  are  not 
equivalent  to  estimates  of  reductions  in  budgeted  Federal  Medicaid  spending. 


^The  States'  ability  to  do  so  may  be  limited  to  some  extent,  because  the 
noninstitutional  providers  that  could  still  be  taxed  accounted  for  only  28  percent 
of  total  Medicaid  spending  in  FY  1990. 

25When  a  State's  tax  applies  both  to  hospitals  or  NFs  and  to  other  providers, 
the  tax  has  been  divided  among  the  types  of  providers  in  proportion  to  their 
shares  of  the  State's  Medicaid  spending  in  FY  1990. 
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TABLE  4.  Potential  Impact  of  New  Rule*  on  Medicaid  State  Financial 
Participation  If  Effective  Throughout  State  1992  Fiscal  Yean 
(all  dollan  in  millions) 


Federal 

Hospital 

funds  denied 

and  nursing 

Federal 

Expected 

under  new  rule: 

Voluntary 

facility 

matching 

Federal 

contributions 

taxes 

rate 

match 

Minimum 

Maximum 

Alabama 

- 

171° 

72.93 

461 

0 

125 

Arkansas 

- 

14* 

75.66 

43 

0 

10 

California. 

65 

- 

50.00 

65 

33 

33 

Florida 

85 

174 

54.69 

313 

46 

142 

Georgia 

88 

- 

61.78 

142 

54 

54 

Illinois 

- 

275 

50.00 

275 

0 

138 

Indians 

- 

88 

63.85 

155 

0 

56 

Kentucky 

- 

181e 

72.82 

485 

0 

132 

Maine 

- 

85 

62.40 

141 

0 

53 

Mary  land 

1 

91* 

50.00 

92 

1 

46 

Massachusetts 

- 

490 

50.00 

490 

y 

^40 

Michigan 

452 

- 

55  41 

562 

250 

250 

Minnesota 

- 

52* 

54.43 

62 

0 

28 

Mississippi 

39 

14 

79.99 

211 

31 

42 

Missouri 

160 

60.84 

249 

97 

97 

Montana 

2 

71.70 

4 

0 

1 

Nevada 

■jet 
■SO 

50.00 

35 

0 

18 

New  Hampshire 

35 

50.00 

35 

0 

18 

New  Jersey 

51 

50.00 

51 

0 

25 

New  York 

292 

50.00 

292 

0 

146 

North  Carolina 

67 

66.52 

133 

45 

45 

Ohio 

400 

60  63 

616 

0 

243 

Pennsylvania 

565 

56.84 

744 

321 

321 

South  Carolina 

84 

40^ 

72.66 

330 

61 

90 

Tennessee 

344 

68.41 

745 

0 

235 

Utah 

5 

75.11 

16 

4 

4 

Vermont 

7 

61.37 

11 

0 

4 

Washington 

35 

54.98 

43 

0 

19 

Wisconsin 

16 

60.38 

24 

0 

10 

Total 

1.611 

2,890 

6,823 

944 

2,629 

°Excludes  $3  million  projected  tax  revenue  related  to  prescription  drugs. 

bHospital  and  nursing  facility-related  revenues  estimated  on  the  basis  of  their  FY  1990  share 
of  spending  for  all  services  subject  to  tax. 


^Kentucky's  tax  applies  to  some  individual  practitioners  reimbursed  on  s  cost  basis,  as  well 
as  to  hospitals  and  NFs,  available  data  do  not  permit  an  estimate  of  the  amount  of  the  tax 
attributable  to  the  nonmstitutional  providers. 

^Figure  includes  revenue  from  tax  on  prepaid  health  plans  as  well  as  on  hospitals  and  nursing 
homes. 

'Excludes  $25  million  in  projected  revenue  from  providers  other  than  hospitals  or  nursing 
homes. 

''South  Carolina'3  tax  is  imposed  only  on  non-Medicaid  hospital  revenues:  its  status  under  the 
new  rules  is  unclear. 

NOTE:  The  expected  Federal  match  is  the  maximum  amount  that  could  be  drawn  if  the 
State  used  the  donations  and  or  taxes  to  fund  the  State  share  of  Medicaid  spending.  The 
estimates  of  Federal  funds  potentially  denied  are  equal  to  the  Federal  matching  rate  times  the 
amount  of  donations  i minimum]  or  the  sum  of  donations  and  taxes  (maximums 

Source:  Congressional  Research  Service  analysis  of  data  from  the  APWA  Medicaid 
Management  Institute. 
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The  numbers  in  table  4  might  appear  to  suggest  that  it  would  still  be 
beneficial  for  States  to  operate  donation  and  tax  programs,  because  the  State 
will  never  lose  the  full  amount  of  Federal  funding  derived  from  a  donation  or 
tax  program.  This  is  a  consequence  of  the  method  of  computing  disallowances 
under  the  new  rule:  treating  the  donation  or  tax  as  a  price  discount  and 
subtracting  it  from  gross  expenditures.  Federal  matching  remains  available  for 
the  remaining  "net"  expenditure.  This  will  be  true,  however,  only  if  the  State 
actually  spends  the  money.  That  is,  the  State  must  make  up  the  full  amount 
of  the  Federal  disallowance  with  other,  allowable  forms  of  State  funds,  or  its 
computed  net  expenditure  will  be  even  further  reduced. 

The  case  of  Massachusetts  may  be  used  as  an  illustration.  The  State 
expects  to  impose  $490  million  in  taxes,  which  will  be  used  to  draw  $490  million 
in  Federal  funds  (at  a  50  percent  matching  rate).  The  State  will  use  the 
combined  funds  to  pay  hospitals  a  gross  total  of  $980  million.  In  order  to  collect 
Federal  matching,  the  State  must  document  that  it  actually  paid  out  the  full 
amount.  Under  the  new  rules,  HCFA  will  subtract  $490  million  from  this 
reported  expenditure  and  will  treat* the  remaining  $490  million  as  the  "real" 
Medicaid  cost.  It  will  then  pay  its  50  percent  of  this  amount,  or  $245  million. 
The  State  must  then  make  good  the  difference  between  what  it  expected  and 
what  it  actually  received  in  Federal  matching:  it  must  pay  $245  million  from 
allowable  funding  sources.  It  cannot  just  take  back  the  amount  from  the 
hospitals,  because  to  do  so  would  merely  reduce  the  gross  ("nominal")  total 
against  which  HCFA  applies  its  disallowance,  further  reducing  Federal 
matching.  Unless  the  State  incurs  some  "net"  cost,  this  process  continues  until 
Federal  funding  is  reduced  to  zero. 

Thus  States  that  cannot  find  other  ways  of  raising  the  State  share  of 
Medicaid  funds  may  suffer  funding  reductions  much  larger  than  those  shown  in 
the  table  4.  This  point  is  particularly  important  in  the  period  immediately  after 
the  new  rules  take  effect.  Federal  fund  denials  will  begin  on  January  1,  1992, 
in  the  middle  of  States'  fiscal  years.  States  may  be  unable  to  respond  to  the  new 
rules  without  legislation,  and  some  States  may  not  have  time  either  to  reduce 
Medicaid  spending  or  to  raise  additional  revenue.  Over  the  short  term,  then,  the 
rules  may  create  immediate  deficits  in  some  States.  Again,  the  longer  term 
effect  of  the  rule  may  depend  on  the  extent  to  which  States  can  substitute  other 
financing  initiatives  (such  as  taxes  on  noninstitutional  providers)  for  those  that 
the  rule  would  prohibit  or  restrict. 

Future  Status  of  Donations  and  Taxes 

Under  the  1990  budget  agreement,  Medicaid  and  other  entitlement 
programs  are  on  a  "pay  as  you  go  basis."  If  Congress  makes  any  legislative 
changes  that  would  cause  Medicaid  spending  to  grow  more  rapidly  than  is 
predicted  under  current  law,  it  must  finance  those  changes  through  reductions 
in  other  programs  or  new  Federal  revenues,  or  risk  a  sequester  (a  mandatory 
reduction  in  Federal  spending).  OMB  treats  the  new  Federal  rules  on  donations 
and  taxes  as  being  in  the  "baseline,"  the  estimates  of  spending  under  current 
law.    In  their  view,  the  Secretary  currently  has  the  authority  to  issue  the 
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regulations  and  current  spending  estimates  assume  that  the  regulations  will 
take  effect.  Any  curtailment  by  Congress  of  the  Secretary's  authority  would 
raise  Medicaid  costs  above  the  baseline  and  thus  be  scored  as  new  spending. 
CBO's  scorekeeping  takes  the  reverse  view.  Its  baseline  assumes  that  current 
policy  will  be  continued  by  Congress;  that  is,  that  Congress  will  extend  the 
moratorium  on  DHHS  action.  If  CBO's  scorekeeping  were  used,  Congress  could 
overturn  the  new  rules  without  incurring  any  costs  for  budgetary  purposes. 
However,  it  is  OMB's  estimates  that  are  actually  used  for  determining  whether 
a  sequester  has  been  triggered  and  the  amount  of  that  sequester. 

The  exact  price  OMB  would  attach  to  any  legislation  cannot  be  known 
without  details  of  the  particular  legislative  proposal.  However,  it  is  likely  that 
OMB  would  treat  any  significant  restriction  on  the  Secretary's  authority  to 
regulate  the  use  of  donations  and  taxes  as  requiring  that  Congress  find  billions 
in  additional  revenue  over  the  next  several  years.  As  a  result,  it  would  be 
difficult  for  Congress  to  intervene  before  the  new  rules  take  effect  on  January 
1,  1992. 

While  these  constraints  appear  likely  to  prevent  congressional  action  in  the 
current  session,  Congress  may  still  face  pressure  to  overturn  or  modify  the  new 
Federal  rules  next  year,  after  they  take  effect.  States,  health  care  providers,  and 
other  interested  groups  were  urging  congressional  intervention  even  before  the 
new  regulations  were  issued,  and  calls  for  action  are  likely  to  intensify  now  that 
the  interim  final  rule  has  been  published.26  In  addition,  HCFA  remains 
concerned  about  the  possibility  that  States  may  find  other  mechanisms  for 
increasing  Federal  matching  funds  that  are  not  precluded  by  the  new 
regulations.  The  joint  DHHS/OMB  Task  Force  report  indicates  that  the 
Administration  may  seek  legislation  to  restrict  further  the  ability  of  States  to 
use  provider  taxes  in  Medicaid  financing.  The  basic  issues  presented  by  the  use 
of  donations  and  taxes  are  therefore  likely  to  be  the  subject  of  continuing 
debate. 

This  debate  is  complicated  by  the  fact  that  there  is  not  even  any  agreement 
about  how  to  characterize  what  has  been  occurring.  HCFA  continues  to 
emphasize  the  linkage  between  donations  or  taxes  and  the  Medicaid  spending 
they  help  to  finance,  and  depicts  the  combined  transactions  as  mere  "nominal" 
spending,  paper  transfers  designed  solely  to  draw  Federal  funds.  States  and 
their  supporters  insist  on  separating  Medicaid  expenditures  from  the  methods 
used  to  finance  those  expenditures,  which  they  believe  should  not  be  subject  to 
Federal  scrutiny.  They  present  the  issue  as  simply  one  of  maintaining  State 
flexibility  in  raising  the  funds  needed  to  cover  rising  program  costs. 


26Signers  of  a  July  26,  1991,  letter  to  Members  of  Congress  on  this  subject 
included  the  National  Governors'  Association  and  41  other  groups,  including  15 
provider  organizations,  9  associations  of  State  or  local  officials,  5  labor  unions, 
7  advocacy  groups,  the  Health  Insurance  Association  of  America,  and  3  other 
organizations. 
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At  the  heart  of  this  dispute  is  the  Administration's  concern  that  donations 
and  taxes  could  lead  to  a  long-term  realignment  of  Federal  and  State 
responsibilities  for  Medicaid.  The  DHHS/OMB  Task  Force  contends  that,  if 
donation  and  tax'programs  were  allowed  to  continue  unchecked,  they  would 
gradually  increase  the  effective  Federal  share  of  Medicaid  spending.  While  the 
"nominal"  Federal  matching  rate  would  remain  at  57  percent,  devices  to  draw 
additional  funds  would  mean  that  the  Federal  share  of  "real"  Medicaid  costs 
would  rise  to  62  percent  by  FY  1996. 

The  States  respond  that  the  donation  and  tax  programs  are  often  being 
used  to  fund  mandatory  Medicaid  spending,  program  expansions  and 
reimbursement  increases  required  by  legislation  and  court  decisions.  The  costs 
(and  the  resulting  Federal  expenditures)  would  have  been  incurred  no  matter 
how  States  raised  the  necessary  revenue.  This  would  be  strictly  true,  however, 
only  in  a  State  whose  Medicaid  program  met  only  the  minimum  requirements 
of  Federal  Medicaid.  In  practice,  all  States  have  expanded  Medicaid  eligibility 
and  coverage  beyond  the  Federal  minimum.  To  the  extent  that  donation  and 
provider  tax  programs  allow  States  to  maintain  optional  benefits,  they  may 
result  in  Federal  expenditures  that  might  not  have  been  made  if  States  had  to 
use  other  revenue  sources. 

Some  believe  that  donations  and  provider  taxes  are  merely  a  temporary 
expedient,  a  short-term  response  to  sudden  Medicaid  cost  increases  and  recent 
State  deficits.  In  this  view,  the  programs  are  a  stopgap  measure  that  States  may 
abandon  when  economic  conditions  improve.  While  this  is  possible,  health  care 
costs  are  widely  expected  to  keep  growing  at  close  to  their  present  rate 
indefinitely.  In  addition,  States'  ability  to  raise  new  revenue  may  be  limited 
even  after  any  improvement  in  economic  conditions.  Many  States  have  already 
raised  taxes  to  meet  recent  deficits,  and  it  may  be  politically  difficult  to  raise 
them  again  in  the  near  future.  Pressure  on  States  to  maximize  Federal  funding 
is  likely  to  continue  unless  some  other  way  is  found  to  finance  the  care  of  the 
poor.27  At  the  same  time,  the  Federal  deficit  may  press  Congress  to  find  some 
way  of  restraining  the  Federal  share  of  Medicaid  costs. 

The  rapid  growth  in  medical  costs  for  all  sectors,  public  and  private,  is 
leading  to  a  general  debate  over  how  those  costs  should  be  apportioned.  The 
dispute  between  the  Administration  and  the  States  over  the  division  of  Medicaid 
costs  may  be  seen  as  part  of  this  broader  debate,  paralleling  similar  disputes 
over  the  allocation  of  costs  between  employers  and  employees,  between  active 
workers  and  retirees,  between  public  programs  and  private  insurance. 
Controversy  over  the  Medicaid  financing  question  may  continue  as  long  as  the 
wider  financing  issue  is  unresolved. 


^While  provider  groups  have  endorsed  the  use  of  donation  and  tax  programs 
for  the  time  being,  some  have  also  signaled  their  preference  that  such  programs 
be  replaced  as  soon  as  possible  by  broader  financing  approaches.  See  American 
Hospital  Association,  National  Association  of  Children's  Hospitals  and  Related 
Institutions,  and  National  Association  of  Public  Hospitals.  Financing  Medicaid: 
Assuring  State  Flexibility  Through  Voluntary  Contributions/Provider  Tax 
Programs.  Washington,  1991. 
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Mr.  Waxman.  I  would  like  to  also  insert  in  the  record  at  this 
point  a  letter  dated  October  7,  1991,  to  Dr.  Sullivan  from  Mr.  Din- 
gell,  Mr.  Panetta,  Senators  Bentsen,  Sasser,  and  Riegle,  and  myself. 
In  addition,  I  would  like  to  insert  in  the  record  a  letter  dated  Octo- 
ber 8,  1991,  from  myself  to  Mr.  Darman,  and  I  would  note  that  as 
of  this  morning  I  have  not  received  responses  to  either  of  these  let- 
ters. 

I  have  received  a  response  to  my  letter  of  August  15  to  Dr.  Wi- 
lensky,  and,  without  objection,  I  would  like  to  insert  Dr.  Wilensky's 
letter  dated  October  16,  1991,  in  the  record  at  this  point. 

Finally,  yesterday  26  members  of  the  California  congressional 
delegation  sent  a  letter  to  Dr.  Sullivan  urging  the  withdrawal  of 
the  September  12  regulation.  Without  objection,  I  would  like  this 
letter  inserted  into  the  record  at  this  point. 

[Testimony  resumes  on  p.  214.] 

[The  documents  referred  to  follow:] 
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Congress  of  tfje  Hmteb  States 

SHasfjfnston,  B.C.  20515 

October  7,  1991 


The  Honorable  Louis  W.  Sullivan,  M.  D. 
Secretary  of  Health  and  Human  Services 
615-F  Hubert  H.  Humphrey  Building 
200  Independence  Avenue,  SW 
Washington,  D.  C.  20201 

Dear  Secretary  Sullivan: 

We  are  writing  to  express  our  concern  about  the  September  12 
interim  final  rule  on  State  use  of  voluntary  donations,  provider- 
specific  taxes,  and  intergovernmental  transfers  toward  the  State 
share  of  Medicaid  expenditures  (56  Federal  Register  46380) .  For 
the  reasons  discussed  below,  we  urge  you  to  withdraw  this  interim 
final  rule  immediately,  to  develop  a  rule  that  more  closely 
reflects  Congressional  intent,  and  tc  work  with  Congress  to 
address  related  issues  not  currently  treated  in  statute. 

The  Rule  Violates  and  Goes  Beyond  Congressional  Intent 

The  interim  final  rule  violates  Congressional  intent,  as 
expressed  in  the  Omnibus  Budget  Reconciliation  Act  of  1990 
(OBRA  1990) .     With  one  narrow  exception,  section  4701  of  that  Act 
gave  States  the  flexibility  to  use  provider-specific  taxes  toward 
their  share  of  Medicaid  costs.     As  explained  in  the  conference 
report,  that  exception  was  intended  simply  "to  exclude  taxes  from 
a  provider's  cost  base  for  purposes  of  Medicaid  reimbursement," 
in  order  to  prevent  duplicative  Federal  payments.     The  interim 
final  rule  issued  by  the  Health  Care  Financing  Administration 
(HCFA)  appears  to  broaden  this  exception  considerably,  and 
addresses  issues  beyond  the  scope  of  the  legislative  language. 

Read  in  its  most  restrictive  light,  the  September  12  interim 
final  rule  effectively  prohibits  the  use  of  a  broad  range  of 
revenues  currently  applied  toward  the  State  matching  share.  In 
addition,  the  rule  can  be  read  to  eliminate  Federal  matching  for 
inter-  and  intra-  governmental  transfer  programs  —  neither  of 
which  was  addressed  in  OBRA  1990  and  some  of  which  have  been  in 
effect  without  challenge  for  many  years  (pursuant  to  section 
1902(a)(2)  of  the  statute). 
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The  Rule's  Vagueness -and  Effective  Date  are  Problematic  for 
States 

The  text  of  the  interim  final  rule  is  ambiguous  in  several 
critical  respects,  including  the  definition  and  treatment  of 
inter-  and  intra-governmental  transfers.     This  places  States  in 
the  position  of  having  to  speculate  about  the  rule's  effects  on 
their  budgets.    While  officials  at  the  Health  Care  Financing 
Administration  have  indicated  that  a  formal  clarification  of  the 
interim  final  rule  may  be  issued  within  the  next  few  weeks,  the 
rule  will  become  effective  January  1  —  with  or  without 
clarification  —  unless  it  is  withdrawn. 

Moreover,  in  formulating  their  FY  1992  budgets,  States  relied  on 
the  OBRA  1990  language  permitting  the  use  of  provider  taxes,  and 
on  long-standing  policy  concerning  intergovernmental  transfers. 
The  January  1  effective  date  of  the  regulation  falls  in  the 
middle  of  most  States'  fiscal  years,  and  a  mid-year  change  in 
Federal  matching  rules  will  cause  severe  funding  shortfalls  in  a 
majority  of  States.     Such  shortfalls  will  jeopardize  the 
availability  of  basic  services  to  Medicaid  beneficiaries  — 
pregnant  women,  infants,  and  children,  and  elderly  and  disabled 
individuals  —  as  well  as  the  viability  of  recent  eligibility  and 
service  expansions  which  Congress  and  the  President  have 
encouraged  the  States  to  adopt. 

Compounding  this  problem  is  the  fact  that  most  State  legislatures 
went  out  of  session  before  the  interim  final  rule  was  issued  and 
will  not  meet  again  until  after  January  1.     Thus,  even  if 
financial  resources  were  not  an  issue,  it  would  be  virtually 
impossible  for  many  States  to  adjust  their  budgets  in  a  timely 
manner. 

The  Administration,  Congress  and  the  States  Should  Work  Together 

We  share  the  Administration's  concern  about  rapidly  rising  costs 
in  the  Medicaid  program.     As  the  Administration's  own  task  force 
on  Medicaid  costs  reported  in  July,  nearly  two-thirds  of 
escalating  Medicaid  expenditures  are  attributable  to  general 
health  care  inflation.     We  are  committed  tc  working  with  the 
Administration  on  reasonable  measures  to  control  costs  throughout 
the  health  care  system.     But  drastic  changes  in  the  treatment  of 
certain  State  revenue  sources  will  not  address  this  underlying 
problem,  which  itself  has  prompted  States  to  seek  additional 
Medicaid  financing  sources  such  as  provider  donations  and  taxes. 
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The  Administration  has  expressed  concern  that  provider  donations 
and  taxes  are  being  used  to  undermine  the  Federal-State 
partnership  in  financing  the  Medicaid  program.     We  understand 
this  concern  and  would  be  pleased  to  work  with  the  Administration 
to  identify  questionable  State  practices  and  develop  appropriate 
responses.    We  believe  that  the  Congress,  Administration, 
Governors,  and  other  interested  parties  must  work  in  concert  to 
develop  a  balanced  approach  to  this  difficult  issue.  Congress 
and  the  Administration  can  then  take  the  regulatory  and/ or 
legislative  steps  necessary  to  effect  appropriate  policy  changes. 

If  the  interim  final  rule  is  allowed  to  take  effect  on  January  1, 
however,  State  programs  will  be  in  disarray.     If  the  regulation 
is  not  withdrawn  and  the  billions  of  dollars  in  savings  assumed 
by  the  Office  of  Management  and  Budget  were  incorporated  into  the 
President's  FY  1993  budget,  then  the  Administration  would  be  less 
able  to  remedy  this  problem  without  suggesting  either  major 
increases  in  taxes  or  deep  cuts  in  other  entitlement  programs, 
such  as  Medicare  and  veterans  services,  or  suspension  of  the 
"pay-as-you-go"  requirements  through  an  emergency  declaration. 
We  hope  you  would  share  our  view  that  this  outcome  is 
undesirable,  particularly  in  view  of  the  fact  that  it  could  be 
averted  by  a  simple  withdrawal  of  the  regulation. 


Conclusion 

For  the  reasons  explained  above,  we  urge  you  to  withdraw  the 
September  12  interim  final  rule  immediately.     Withdrawal  of  the 
regulation  will  avert  disruption  of  health  coverage  to  some  of 
the  most  vulnerable  among  us,  while  affording  Congress  and  the 
Administration  the  opportunity  to  formulate  appropriate  policies 
with  respect  to  controlling  Medicaid  costs  and  the  proper  balance 
of  the  Federal  and  State  burdens  in  sharing  those  costs. 
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We  look  forward  to  working  with  you  on  this  important  matter. 


Since 


LloySjpehtsen 
Chairman 

.tee  on  Finance 


rDonald  W.  R*6gl¥,  Jr. 
Chairman,  s/ibcramittee  for 
Families  anVu^ne  Uninsured 
Committee  on  Finance 


Chjairman 
Senate  Committee  on 
he  Budget 


John  T).  Dingell  J 
Chairman 

Committee  on  Energy  and 
Commerce 


4le^ry\. 


ian  / 


Chairman,  Subcommittee  on 
Health  and  the  Environment 
Committee  on  Energy  and 
Commerce 


Committee  on 
the  Budget 


cc:     The  Honorable  Richard  Darman 
The  Honorable  Gail  Wilensky 
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U.S.  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  ENERGY  AND  COMMERCE 

SUBCOMMITTEE  ON  HEALTH  AND  THE  ENVIRONMENT 

2415  RAYBURN  HOUSE  OFFICE  BUILDING 
WASHINGTON.  DC  20515 

s-ONE  202i  225-1952 


October  8,  1991 


The  Honorable  Richard  Daman 
Director,  Office  of  Management  and  Budget 
Room  252  Old  Executive  Office  Building 
Washington,   D.C.  20503 

Dear  Mr.  Darman: 

On  September  12,  the  Administration  published  an  interim  final 
rule  which  would,  effective  January  1,   1992,  prohibit  States  from 
using  revenues  from  voluntary  donations,  provider-specific  taxes,  and 
intergovernmental  transfers  to  pay  for  their  Medicaid  programs.  This 
rule  contravenes  both  the  plain  language  of  the  Medicaid  statute  and 
Congressional  intent,  and  would  wreak  havoc  with  many  State  Medicaid 
programs. 

As  you  know,  the  House  Majority  Leader,  the  Chairmen  of  the  House 
Energy  and  Commerce  and  Budget  Committees,  as  well  as  the  Chairmen  of 
the  Senate  Finance  and  Budget  Committees,  have  all  urged  the 
Administration  to  withdraw  the  September  12  rule.     Unfortunately,  at 
this  point  we  have  received  no  indications  from  your  office  that  the 
Administration  intends  to  do  so. 

I  have  no  doubt  that  the  courts  will  strike  this  rule  down. 
However,   I  am  concerned  that  the  courts  may  not  be  able  to  act  before 
January  1.     To  prevent  the  fiscal  chaos  that  will  result  in  many 
States  if  these  regulations  are  not  withdrawn  or  enjoined  within  the 
next  two  and  one  half  months,  it  may  be  necessary  for  Congress  to 
intervene  by  prohibiting  the  Department  from  enforcing  this  rule 
during  FY  1992  so  that  the  courts  have  sufficient  time  to  remedy  this 
situation  for  the  States. 

Under  the  Budget  Enforcement  Act  of  1990,  any  legislation 
affecting  an  entitlement  program  like  Medicaid  is  subject  to 
pay-as-you-go  rules  —  that  is,  any  increase  in  spending  above  the 
baseline  level  resulting  from  the  legislation  must  be  offset  with 
spending  reductions  or  revenue  increases.  Under  the  Act,  OMB  will 
score  such  legislation.     The  Act  is  explicit  that  OMB,   in  making  its 
estimates,  must  use  "current  economic  and  technical  assumptions"  -- 
that  is,  the  estimates  must  be  "consistent  with  the  economic  and 
technical  assumptions  underlying  the  most  recently  submitted 
President's  budget." 
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In  February,   1991,   the  Department  of  Health  and  Human  Services 
submitted  to  the  Committee  on  Appropriations  its  Justifications  of 
Appropriations  Estimates  for  Fiscal  Year  1992 .     At  page  21,  the 
Department  states  that  "A  number  of  Medicaid  initiatives  are  included 
in  the  budget."     One  of  these  is  the  September  12  rule,  which  the 
Department  explained  as  follows:     "This  HCFA  regulatory  initiative 
will  address  the  use  of  donations  and  provider-specific  taxes  as  the 
State  share  of  Medicaid.  The  objective  of  the  rule  is  to  ensure  that 
State  oversight  responsibilities  are  not  compromised  by  such 
arrangements  and  that  State  expenditures  are  properly  matched. 
Estimated  savings  are  $80  million  in  FY  1992." 

It  seems  clear,  then,  that  for  purposes  of  the  Budget  Enforcement 
Act,  the  OMB  estimate  for  legislation  preventing  the  Department  from 
implementing  the  September  12  rule  during  FY  1992  would  be  $80  million 

—  despite  the  fact  that  the  CBO  preliminary  staff  estimate  of  such 
legislation  is  that  it  would  have  no  cost.     I  am  troubled  that  the  OMB 
estimate  may  force  the  Congress  to  "pay"  $80  million  for  taking  action 
to  protect  the  States  from  the  implementation  of  a  patently  illegal 
regulation. 

I'm  further  troubled  that  the  OMB  estimates  continue  to  grow  from 
month  to  month.     In  OMB's  Mid-Session  Review  of  the  Budget ,  dated  July 
15,   1991,  the  following  statement  appears:     "The  Medicaid  baseline 
assumes  the  promulgation  of  regulations  to  constrain  the  use  of 
provider  taxes  and  refundable  donations  beginning  in  1992  (reducing 
their  impact  in  that  year  by  $1-3  billion)."     In  a  letter  dated 
September  27,   1991,  the  Associate  Director  for  Human  Resources, 
Veterans  and  Labor  states  that  "delaying  the  regulation's  effective 
date  would  cost  at  least  $1.5  billion  and  possibly  substantially  more 

—  up  to  more  than  $4  billion  in  FY  1992." 

I  can  understand  why  OMB  would  want  to  inflate  its  estimates  in 
order  to  make  the  political  case  for  its  regulatory  policy.     I  can 
even  understand  that  OMB  may  believe  that  new  evidence  warrants 
raising  its  estimate.     That  is  not,  however,  what  the  Budget 
Enforcement  Act  —  to  which  OMB  as  well  as  the  Congress  are  bound  — 
allows.     Under  the  Act,  OMB  could  not  estimate  the  official  Budget 
Enforcement  Act  "cost"  of  preventing  implementation  of  the  September 
12  rule  during  FY  1992  at  an  amount  greater  than  $80  million. 

What  I  would  like  to  know  from  you  is  whether  OMB  is  prepared  to 
stand  by  the  February,   1991,  estimate  presented  to  the  Congress  as 
part  of  the  Administration's  FY  1992  budget  justification  for  purpose 
of  the  Budget  Enforcement  Act?     If  not,  what  is  the  OMB  estimate  of 
legislation  prohibiting  the  implementation  of  the  September  12  rule 
during  FY  1992,  and  how  do  you  justify  this  deviation  from  the  plain 
text  of  the  Budget  Enforcement  Act? 

I  would  appreciate  a  response  to  these  questions  from  you  in 
writing  no  later  that  the  close  of  business  next  Tuesday,  October  15. 

With  all  best  wishes,   I  am, 


Subcommittee  on  Health 
and  the  Environment 
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August  15,  1991 


Gail  R.  Wilensky,  Ph.D.,  Administrator 
Health  Care  Financing  Administration 
314-G  Hubert  H.  Humphrey  Building 
3  30  Independence  Avenue,  S.W. 
Washington,  D.C.  20201 

RE:  Medicaid  voluntary 
contributions/provider  taxes 


Dear  Gail: 

I  have  just  reviewed  a  leaked  copy  of  the  interim  final  rule 
relating  to  voluntary  contributions  and  provider  taxes.     As  I 
indicated  to  you  during  our  phone  conversation  this  morning,  this 
rule,  which  you  signed  on  July  31,  is  completely  contrary  to  the 
agreement  that  you  and  I  personally  negotiated  last  fall  in  the 
Medicaid  subconf erence  of  OBRA  90. 

Since  the  rule  has  not  yet  been  published,  I  am  writing  to  follow 
up  on  my  telephone  request  that  you  withdraw  the  rule  and  revise  it  to 
reflect  the  compromise  which  which  we  negotiated  —  rather  than  the 
policy  preferences  of  OMB  or  your  agency. 

The  Agreement 

Here  is  my  best  recollection  of  the  agreement  we  reached  in  H-137 
of  the  Capitol  early  in  the  morning  of  Friday,  October  26.     As  you 
remember,  the  negotiations  began  at  12:30  a.m.  and  concluded  at  7:30 
a.m.     I  represented  the  House  conferees.     The  Senate  conferees  were 
Senators  Rockefeller,  Pryor,  and  Chafee.     At  the  request  of  the 
Senate,  and  with  the  concurrence  of  the  House  conferees,  you  and 
members  of  your  staff  were  allowed  to  remain  in  the  room  to  provide 
technical  assistance  to  the  Senate  minority. 

Coming  into  the  conference,  the  House  position  was  (1)   to  grant 
permanent  authority  to  the  States  to  use  voluntary  donations  from 
hospitals  to  finance  Medicaid  spending  under  certain  circumstances, 
and  (2)  to  prohibit  the  Secretary  from  denying  Federal  matching 
payments  to  States  for  Medicaid  spending  financed  by  taxes  on 
providers.     The  Senate  position  was  to  extend  the  moratorium  barring 
the  Secretary  from  issuing  final  regulations  to  disallow  Medicaid 


r«mw  l  i«uci  \u«oi$ 

600!.»»UJ  TCWHJ  NfW  TOM 
=rt«  H  «0S'M«'e«  •{•.NS'l.VANI* 

-»M€S  »  SC»lu{«  1l<*  »o« 
Mitt  S'NA»  C<L»«OM« 

=o>«  v¥>otN  omoox 

in. L  aiOAKOSOW  «!W  MIJiCO 


203 


spending  based  on  voluntary  contributions  or  provider  taxes  from 
December  31,    1990,   until  September  1,  1991. 

When  the  negotiations  reached  this  particular  issue,  the  House 
offered  to  accept  the  Senate  position  on  voluntary  contributions,  but 
to  extend  the  moratorium  until  September  30,   1995,   in  exchange  for  a 
Senate  agreement  to  accept  the  House  provision  on  provider  taxes.  The 
Senate  insisted  on  its  position  on  voluntary  contributions,  citing  an 
estimate  by  Mr.  Scully  from  the  Office  of  Management  and  Budget  that 
extending  the  moratorium  beyond  1991  would  cost  the  Federal  government 
$1.7  billion  over  the  next  five  years.     The  Senate  also  offered  to 
accept  the  House  language  on  provider  taxes  with  an  exception  to 
exclude  provider  taxes  from  the  cost  base  of  providers  for  purposes  of 
establishing  Medicaid  payment  rates. 

The  House  offered  to  accept  an  extension  of  the  moratorium  on 
repealing  the  voluntary  contributions  regulations  until  December  31, 
1991,  if  the  Senate  would  accept  the  House  language  on 
provider-specific  taxes.     The  Senate  insisted  on  its  exception  to  the 
House  language.  In  response  to  a  request  from  House  staff  for 
clarification,  you  stated  that  the  purpose  of  this  exception  was  to 
avoid  a  situation  in  which  Federal  Medicaid  funds  were  being  used  to 
pay  hospitals,  nursing  homes,  and  other  providers  that  are  reimbursed 
on  a  cost  basis  for  the  costs  attributable  to  the  provider-specific 
tax.     What  I  understood  this  to  mean  was,  for  example,   if  a  State 
imposed  a  licensure  fee  or  assessment  on  hospitals,  and  if  the  State 
paid  its  hospitals  on  a  cost  basis,  the  Federal  Medicaid  matching 
funds  would  not  be  allowed  for  that  portion  of  the  hospital's 
reimbursement  attributable  to  the  fees  or  assessments. 

On  the  basis  of  your  clarification,  the  House  agreed  to  the 
compromise.     The  statutory  language,  which  was  drafted  later  that  same 
day  with  the  help  of  your  staff,  reflects  this  understanding.  First, 
there  is  the  broad  general  rule,  taken  verbatim  from  the  House  bill, 
that  the  Secretary  has  no  authority  "to  deny  or  limit  payments  to  a 
State  for  expenditures,   for  medical  assistance  for  items  or  services, 
attributable  to  taxes  (whether  or  not  of  general  applicability) 
imposed  with  respect  to  the  provision  of  such  items  or  services." 
Then  there  is  the  exception,  based  on  your  representations,  which 
denies  Federal  Medicaid  matching  funds  for  payments  to  hospitals  and 
other  institutional  providers  "for  the  costs  attributable  to  taxes 
imposed  by  the  State  solely  with  respect  to  hospitals  or  facilities." 
The  statement  of  managers,  which  was  written  that  same  day,  confirms 
that  the  conference  agreement  "includes  the  House  bill  with  an 
amendment  to  exclude  taxes  from  a  provider's  cost  base  for  purposes  of 
Medicaid  reimbursement." 

The  July  31  Version 


The  July  31  version  of  the  interim  final  regulations  go  far  beyond 
this  compromise.     In  fact,  they  gut  it. 
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On  the  issue  of  voluntary  contributions,  the  regulations 
effectively  eliminate  these  arrangements  as  an  option  for  State 
financing  of  Medicaid.     while  I  continue  to  believe  that  the  House 
proposal  to  allow  voluntary  contributions  under  certain  circumstances 
is  preferable  policy,   there  is  no  guestion  that,  under  the  terms  of 
the  compromise,  HCFA  has  the  authority  to  repeal  its  1985  regulations 
allowing  these  arrangements. 

The  provider  tax  provisions  are  another  matter  entirely.  Again, 
our  agreement  was  that  States  are  authorized  to  use  revenues  from 
provider  taxes  to  finance  Medicaid  spending,  except  that  any 
reimbursements  to  institutional  providers  that  are  paid  on  a  cost 
basis  may  not  include  as  an  element  of  cost  the  expense  attributable 
to  a  provider-specific  tax.     The  July  31  rule  goes  well  beyond  this  to 
deny  Federal  Medicaid  matching  funds  for  any  "repayment  of  a 
provider-specific  tax  that  can  be  considered  applicable  to  the 
Medicaid  program"  —  i.e.,  whenever  there  is  a  "a  linkage  between  an 
increase  in  the  payment  to  the  provider  and  the  tax  program."  This 
"linkage"  is  defined  so  broadly  that  it  is  not  clear  that  any  existing 
provider  tax  program  affecting  hospitals  or  other  facilities  could 
gualify  for  Federal  matching  funds. 

The  intent  of  the  July  31  rule  is  clearly  to  deny  Federal  Medicaid 
matching  funds  for  State  Medicaid  spending  based  on  revenues  raised 
through  provider  taxes  whenever  there  is  a  "linkage"  between  the  tax 
and  the  reimbursement  to  the  provider.     As  I  indicated  during  our 
phone  conversation,  that  was  not  the  purpose  of  the  October  26 
compromise,  and  that  is  not  what  the  statutory  language  or  the 
statement  of  managers  says.     Had  this  been  the  agreement,  we  would 
have  drafted  the  exception  language  to  read:   [No  Federal  Medicaid 
matching  funds  are  available]   "with  respect  to  any  amount  expended  for 
medical  assistance  for  care  or  services  furnished  by  a  provider  that 
the  Secretary  determines  is  linked  to  taxes  imposed  by  the  State 
solely  with  respect  to  providers."    Another  drafting  option  would  have 
been  to  let  the  moratorium  expire  on  December  31,   1991,   leaving  you 
free  to  do  what  you've  tried  to  do  in  this  regulation.     Obviously,  we 
did  not  take  either  approach. 

The  preamble  to  the  interim  final  rule  contains  the  following 
statement:     "We  do  not  believe  that  when  Congress  specifically 
prohibited  the  Secretary  from  denying  or  limiting  payments  to  States 
for  expenditures  attributable  to  taxes  in  [OBRA  90],   it  intended  to 
permit  States  to  claim  [Federal  matching  payments]   for  any  imposed  tax 
regardless  of  whether  or  not  the  State  incurs  an  expenditure  by  paying 
the  tax."     Whether  HCFA  and  OMB  believe  it  or  not  —  or,   to  be  more 
honest,  whether  HCFA  and  CMB  agree  with  it  or  not  --  permitting  States 
to  claim  Federal  matching  payments  for  any  imposed  tax  was  precisely 
our  intent. 


It  was  and  remains  my  view  that  revenues  raised  by  a  State  through 
taxes,  whether  specific  to  providers  or  not,  may  be  used  to  claim 
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Federal  matching  payments.     From  the  standpoint  of  Medicaid,   I  can't 
see  any  difference  between,   say,   an  occupancy  tax  on  hotel  rooms,  and 
a  tax  on  hospital  gross  receipts   (assuming  that  Medicaid,   where  it 
reimburses  hospitals  on  a  cost  basis,   does  not  pay  the  costs 
specifically  attributable  to  the  tax) .     Both  taxes  are  legitimate 
sources  of  revenues  which  States  can  use  —  just  as  they  use  revenues 
from  income,  sales,  or  property  taxes  —  to  meet  their  share  of 
Medicaid  spending. 

I  don't  need  to  tell  you  that,  based  on  the  conference  report  and 
the  statement  of  managers,  many  States  proceeded  in  good  faith  to 
implement  provider  tax  arrangements  to  help  finance  their  Medicaid 
programs.     This  interim  final  rule  not  only  repudiates  last  fall's 
statutory  language,  but  it  would  take  effect  less  than  5  months  from 
now,  right  in  the  middle  of  most  States'  1992  fiscal  years.     In  those 
States  which  rely  to  any  significant  degree  on  provider  tax  revenues 
to  finance  their  Medicaid  programs,  this  will  mean  severe  dislocation 
for  beneficiaries,  providers,  and  the  States  involved.     (As  you  know, 
the  statute  specifies  an  effective  date  of  January  1,  1991,   for  the 
provider  tax  provisions;  obviously,  we  would  not  have  chosen  this 
effective  date  had  we  intended  the  radical  policy  changes  that  the 
July  31  regulation  contemplates.     Instead,  we  assumed  that  the 
provider  tax  issue  was  resolved  on  the  terms  I've  described,  and  that, 
to  give  the  States  stable  policy  guidance,  the  new  statutory  language 
should  become  binding  the  day  after  the  expiration  of  the  moratorium 
then  in  effect  with  respect  to  provider  taxes.  Voluntary 
contributions  arrangements  would  continue  to  receive  protection  under 
the  moratorium  through  December  31,  1991.) 

Intra-  and  inter-governmental  transfers 

The  July  31  rule  appears  to  disallow  Federal  matching  funds  for 
Medicaid  spending  financed  by  any  transfers  of  public  funds  made  to 
the  State  Medicaid  agency  by  other  State  agencies,  or  by  local 
jurisdictions  such  as  county  health  departments  or  local  hospital 
districts.     As  you  know,   intra-governmental  transfers  from,   say,  State 
health  departments  to  State  Medicaid  agencies  (whether  by  direct 
transfer  of  funds  or  by  certification)  have  been  a  long-standing 
practice  in  many  States.     Similarly,   intergovernmental  transfers 
(again,  whether  by  direct  transfer  of  funds  or  by  certification)  by 
local  public  health  departments  or  hospital  districts  have  been  widely 
used  by  States  in  meeting  their  matching  obligations. 

The  notion  of  barring  these  long-standing,  widely-used  transfer 
arrangements  was  never  raised  by  you  or  any  of  your  staff  in  the  OBRA 
90  Medicaid  subconf erence  or  in  the  drafting  sessions  thereafter.  I 
can  assure  you  that  none  of  the  House  conferees  had  any  understanding 
that  our  compromise  on  the  issue  of  voluntary  contributions  or 
provider  taxes  would  be  construed  by  HCFA  as  authorization  to 
terminate  these  transfers  of  public,  non-Federal  funds.     Had  the  issue 
been  raised,  we  would  have  vigorously  opposed  any  change  in  current 


206 


policy  or  practice.  While  I  don't  have  much  information  on  the  extent 
to  which  States  now  rely  on  intra-  or  intergovernmental  transfers,  my 
guess  is  that  this  provision  could  well  be  as  disruptive  — 
particularly  to  the  public  health  system  —  as  the  ban  on  provider 
taxes. 

In  conclusion,  if  the  Administration  does  not  like  the  policy 
result  in  OBRA  90,  it  should  propose  remedial  legislation  for 
consideration  by  the  Congress,  not  legislate  through  rules.     If  you 
believe  that  the  agreement  we  reached  poses  a  serious  threat  to 
important  Federal  interests,  your  suggested  legislative  alternatives 
would  receive  a  fair  hearing.     The  forum  for  such  a  reconsideration, 
however,  is  in  the  House  and  Senate  committees  of  jurisdiction,  not  in 
a  HCFA  regulation. 

With  all  best  wishes,   I  am 


Sincerely 


HENRY 


fAXMAN,  Chairman 


cc:     The  Honorable  John  D.  Dingell 
The  Honorable  Lloyd  Bentsen 
The  Honorable  John  D.  Rockefeller  IV 
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DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES  Health  Care  Financing  Administration 

The  Administrator 

OCT    1  6  1991  Washington.  D.C.  20201 


The  Honorable  Henry  A.  Waxman 
House  of  Representative 
Washington,   D.C.  20515 


I  am  writing  in  response  to  your  letter  of  August  15 
regarding  discussions  during  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  90)  budget  negotiations  as  they  relate  to 
Medicaid  voluntary  contributions  and  provider  taxes.     I  would 
like  to  clarify  for  you  my  understanding  of  some  of  the  broader 
issues  related  to  the  OBRA  90  agreement  as  it  applies  to  provider 
taxes  and  intergovernmental  transfers. 

Your  letter  suggests  that  the  discussions  held  early  on 
October  26,   1990,  the  implications  of  these  discussions,  and  the 
resulting  legislative  language  were  clear  at  the  time.  My 
understanding  of  the  discussions,  their  implications  and  the 
legislation  is  much  different  from  yours.     Perhaps  our  different 
understandings  are  due  to  the  complexity  of  the  issues,  the 
varying  situations  in  different  States,  and  the  very  nature  of 
the  legislative  calendar  that  results  in  last-second  discussions 
and  legislative  drafting. 

I  sincerely  regret  the  misunderstanding  we  apparently  have. 
I  will  attempt  to  clarify  some  of  the  issues  you  raised  which  we 
have  already  discussed  both  over  the  phone  and  in  person. 

Cost  Base  —  Tax  policy,   institutional  reimbursement 
systems,  and  the  impact  of  particular  approaches  were  discussed 
on  October  25  and  26,  1990,  first  with  the  Senate  conferees  and 
Senator  Graham,  then  with  the  Florida  Medicaid  Director,  and 
finally  with  all  conferees.     We  thought  we  had  agreed  upon  an 
approach,  although  we  now  realize,  regrettably,  that  we  did  not 
clearly  understand  one  another. 

I  believe  that  we  agreed  to  put  a  stop  to  Federal  payment  to 
States  for  the  costs  of  institutional  reimbursement  that  is 
attributable  to  taxes  levied  on  institutional  providers.  I 
continue  to  believe  that  the  statutory  language  supports  my 
position.     The  statutory  language  in  section  1903 (i) (10)  of  the 
Act  reads, 

"Payment  ...  shall  not  be  made  with  respect  to  any  amount 
expended  for  medical  assistance  for  care  or  services  furnished 
by  a  hospital,  nursing  facility,  or  intermediate  care  facility 
for  the  mentally  retarded  to  reimburse  the  hospital  or 
facility  for  the  costs  attributable  to  taxes  imposed  by  the 
State  solely  with  respect  to  hospitals  or  facilities" 
(emphasis  added) . 
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All  institutional  reimbursement  systems  (prospective  or 
retrospective)  can  be  attributed  to  the  "costs"  of  providing 
care. 

My  understanding  of  the  statutory  language  and  our  last- 
minute  agreement  is  that  no  reimbursement  system  should  allow 
Federal  payments  to  be  made  for  items  or  services  for  which  no 
"real"  payments  have  been  made  by  the  facility.     Had  this  not 
been  the  case,  we  would  have  assessed  significant  costs  to  the 
OBRA  90  provision. 

Linked  vs.  Attributable  —  Section  1903 (i) (10)  of  the  Act 
states  that  "payment  . . .  shall  not  be  made  . . .  for  costs 
attributable  to  taxes  imposed  by  the  States  on  hospitals  or  other 
facilities."     "Attributable"  is  no  more,  nor  less  clear  than 
"linked."    Your  letter  focused  on  the  word  "linked"  as  if  it  is  a 
new  concept  rather  than  what  we  believe  is  a  straight  forward 
interpretation  of  the  statutory  language. 


Inter-governmental  Transfers  —  Although  we  may  not  have 
clearly  communicated  our  intent  in  the  September  12,  1991, 
interim  final  rule,  we  are  not  attempting  to  eliminate  the 
legitimate  use  of  inter-governmental  transfers  in  Medicaid.  Our 
clarification  of  the  September  12  rule  will  explicitly  state  that 
public  funds  transferred  between  different  levels  of  State  and 
local  government  will  be  matched  under  current  law.  However, 
donations  and  taxes  that  are  prohibited  at  a  State  level  would  be 
prohibited  at  other  levels  of  government.     Thus,  donations  from 
health  care  providers  accepted  by  any  level  of  local  government 
would  be  subject  to  the  same  disallowance  process  as  if  the 
recipient  of  the  funds  were  the  State  instead  of  the  local 
governmental  entity.     Likewise  revenues  from  provider-specific 
taxes  applied  by  any  level  of  local  government  that  are 
attributable  to  institutional  provider  payments  would  be  subject 
to  the  same  disallowance  process. 


Effective  Dates  —  My  understanding  as  to  why  the  tax 
portion  of  OBRA  90  was  effective  on  January  1,  1991,  was  that 
this  provision  established  the  agreed  upon  tax  policy  and  there 
was  no  need  to  delay  implementation.     As  of  the  passage  of  OBRA 
90,  few  States  had  provider-specific  taxes  and  other  States  had 
not  begun  to  use  provider-specific  taxes  as  a  substitute  for 
donations,  hence  there  was  no  need  for  a  long  lead  time.  We 
clearly  did  not  interpret  the  use  of  an  early  date  as  meaning  the 
provision  had  little  substance  to  it. 

Our  choice  of  implementing  the  tax  portion  of  the  regulation 
on  January  1,  1992,  is  based  on  the  fact  that  States  have  in  fact 
begun  to  implement  tax  programs  irrespective  of  OBRA  90  language 
prohibiting  Federal  matching  for  costs  attributable  to  provider- 
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specific  taxes  on  facilities.     In  recognition  that  the  January  1, 
1992,  date  is  approaching,  we  will  be  asking  for  specific 
comments  on  transition  arrangements  for  States  with  provider- 
specific  tax  programs  affected  by  this  rule. 

States'  Good  Faith  —  You  assert  that  States  have 
implemented  these  donation  and  provider-specific  tax  programs  in 
"good  faith."     In  some  cases,  this  appears  true.     In  others, 
States  have  clearly  indicated  that  they  implemented  these 
programs  to  get  what  they  can,  while  they  can.     These  States  knew 
full  well  that  these  provider-specific  programs  may  be  subject  to 
some  Federal  financial  participation  (FFP)  disallowances,  but 
they  wanted  to  take  full  advantage  of  the  additional  Federal 
matching  funds  while  the  opportunity  exists.     For  example, 
several  States  included  language  in  their  enabling  legislation 
making  their  provider-specific  tax  programs  null  and  void  upon 
certain  Federal  changes. 

I  know  that  many  States,   for  the  most  part,  have  been  using 
the  increased  Federal  funding  to  support  legitimate  and  often 
necessary  expansions  to  their  Medicaid  programs.  Nevertheless, 
as  HCFA  Administrator,   I  am  concerned  that  States  are 
manipulating  the  basic  Federal/State  matching  requirements  in  a 
manner  inconsistent  with  title  XIX  of  the  Act.     It  is  my  desire 
to  restore  the  Federal  matching  rate  to  that  specified  by  law. 

I  appreciate  the  opportunity  to  clarify  my  position  on  these 
issues. 


Sincerely, 


« 
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Congress  of  tfje  ©ntteb  States 

blouse  of  Eepregentattoea 

ZSasfjington,  B.C.  20515 

October  15,1991 


The  Honorable  Louis  W.  Sullivan,  M.D. 
Secretary 

Department  of  Health  and  Human  Services 
200  Independence  Ave.,  S.W. 
Room  638-G 
Washington  20201 

Dear  Mr.  Secretary: 

We  are  writing  to  urge  that  you  withdraw  the  interim  final  rule, 
published  on  September  12,  relating  to  State  financing  of  Medicaid 
through  the  use  of  voluntary  contributions,  provider-specific  taxes, 
and  intergovernmental  transfers. 

Last  fall,   in  the  Omnibus  Budget  Reconciliation  Act  (OBRA)  of 
1990,  the  Congress  amended  the  Medicaid  statute  to  clarify  that  States 
have  the  authority  to  use  revenues  from  provider-specific  taxes  to 
draw  down  Federal  Medicaid  matching  funds  to  pay  for  the  cost  of 
services  to  Medicaid  beneficiaries.     To  address  the  concerns  expressed 
by  the  Administrator  of  the  Health  Care  Financing  Administration,  Dr. 
Gail  Wilensky,  the  Congress  created  a  narrow  exception  to  this  broad  - 
authority.     Under  this  exception,  Federal  Medicaid  matching  funds  are 
not  available  for  the  costs  attributable  to  provider-specific  taxes  in 
those  cases  where  States  reimburse  hospitals  and  other  institutional 
providers  on  a  cost  basis. 

The  interim  final  rule  is  flatly  inconsistent  with  the  language 
and  intent  of  OBRA  90.     Not  only  would  it  prohibit  States  from  using 
revenues  from  provider-specific  taxes  to  help  pay  for  their  Medicaid 
programs,  but  it  would  also  prohibit  California  and  other  States  from 
using  intergovernmental  transfers  to  finance  the  State  share  of 
Medicaid  spending.     As  Dr.  Molly  Joel  Coye,  the  Director  of  the 
California  State  Department  of  Health  Services  recently  testified 
before  the  Subcommittee  on  Health  and  the  Environment, 
intergovernmental  transfers  "are  critical  to  the  State  in  assuring 
access  to  medically  necessary  health  care  services  to  low-income 
Californians. " 

As  Dr.  Coye  made  clear  in  her  testimony,  "California's  new 
intergovernmental  transfer  funded  program  of  disproportionate  share 
payments  is  not  a  scam.     The  intergovernmental  transfer  funds  to  be 
federally  matched  will  be  derived  from  general  revenues  at  the  local 
government  level  and  will  be  used  to  fund  disproportionate  share 
payments  to  the  State's  safety  net  hospitals  in  providing  federally 
mandated  services  to  the  poor." 
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Neither  the  OBRA  90  amendments  nor  any  other  provisions  in  the 
Medicaid  statute  authorize  the  Department  to  deny  Federal  Medicaid 
matching  funds  to  States  that  rely  on  intergovernmental  transfers  to 
pay  for  their  Medicaid  programs.     By  placing  the  new  California 
program  in  jeopardy,  the  September  12  regulation  would,  to  quote  Dr. 
Coye,  leave  the  State  "unable  to  assist  our  tragic  and  floundering 
system  of  safety  net  providers  —  and  most  especially  public 
hospitals."    The  consequences  of  these    regulations  for  the  health 
status  of  the  low- income  and  minority  populations  that    are  served 
would  be  disastrous.     We  want  to  assure  you  that  the  Congress  never 
intended  or  contemplated  such  a  result. 

Again,  we  urge  that  you  promptly  withdraw  the  September  12  rule. 
We  urge  that  you  instead  issue  a  regulation  which  makes  clear  that 
States  are  authorized  to  use  revenues  from  intergovernmental  transfers 
and  provider-specific  taxes  (with  the  narrow  exception  relating  to 
providers  paid  on  a  cost  basis)   in  order  to  pay  for  the  hospital, 
physician,  and  other  services  needed  by  Medicaid  beneficiaries. 


Sincerely, 
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[The  prepared  statements  of  Hons.  James  Scheuer,  Gerry  E. 
Studds,  and  Gerry  Sikorski  follow:] 

Prepared  Statement  of  Hon.  James  Scheuer 

Mr.  Chairman,  the  proposed  regulations  we  are  considering  would  have  a  calami- 
tous effect  on  the  Medicaid  program  in  the  City  and  State  of  New  York. 

My  state  has  heroically  battled  the  recession  and  subsequent  budget  cutbacks  to 
assure  access  to  care  for  New  York's  two  and  a  half  million  Medicaid  recipients. 

These  regulations  could  potentially  cost  the  State,  local  governments,  and  hospi- 
tals over  $400  million  in  1992  alone. 

The  regulations  would  cut  federal  Medicaid  funding  in  cases  where  state  agencies 
raised  their  contribution  through  transfers  from  localities  or  through  taxes  on  local 
hospitals. 

The  State  of  New  York  uses  the  lion's  share  of  income  raised  in  this  manner  to 
help  defray  the  costs  of  institutions  that  provide  a  disproportionate  amount  of  indi- 
gent care. 

Tragically,  as  a  result,  the  hospitals  that  provide  the  greatest  amount  of  care  for 
my  state's  poor  would  be  hurt  the  most  by  the  implementation  of  these  regulations. 

Our  nation  is  at  risk.  Currently  Algeria,  Uganda,  Mexico  and  El  Salvador  immu- 
nize their  children  more  effectively  than  New  York  State.  We  cannot  afford  to  fur- 
ther limit  critical  Medicaid  services, 

I  firmly  believe  that  the  interim  rule  is  a  reprehensible  breach  of  the  OBRA  '90 
compromise  this  Subcommittee  reached  with  the  Administration  last  fall. 

It  is  a  vile  and  perverse  act  to  allow  the  policy  preferences  of  OMB  endanger  the 
health  and  well  being  of  our  nation's  poor. 

Thank  you  Mr.  Chairman. 


Prepared  Statement  of  Hon.  Gerry  E.  Studds 

Mr.  Chairman,  I  appreciate  your  convening  this  hearing  this  morning,  the  second 
this  subcommittee  has  held  this  year  on  States'  methods  of  financing  their  Medicaid 
programs. 

It  is  difficult  to  overemphasize  the  importance  of  Medicaid  in  providing  access  to 
care  for  pregnant  women  and  children  of  low-income  families,  and  in  offering  cover- 
age of  long-term  care  for  the  indigent.  Medicaid  is  one  of  the  last  intact  strands  of 
our  society's  safety  net  for  the  poor.  However,  as  we  all  know,  what  safety  net  we 
had  has  been  shorn  to  tatters  by  the  "New  Federalism"  of  successive  Republican 
administrations;  a  decade  of  shifting  social  responsibilities — but  not  resources — to 
states  has  left  many  in  precarious  financial  straits,  my  own  state  of  Massachusetts 
among  them. 

To  cope  with  these  budget  constraints,  partly  the  result  of  a  protracted  and  pain- 
ful recession,  Massachusetts  and  many  other  states  have  resorted  to  collecting  as- 
sessments from  hospitals  and/or  provider-specific  taxes  to  help  raise  the  state's 
share  of  the  Medicaid  program,  and,  in  turn,  significantly  increase  the  resulting  fed- 
eral Medicaid  matching  funds.  The  monies  my  state  has  recouped  through  these 
methods  have  helped  finance  essential  primary  care  for  thousands  of  Common- 
wealth residents. 

I  strongly  share  the  view  of  the  Majority  Leader,  who  will  testify  this  morning, 
and  Chairman  Waxman,  that  the  Health  Care  Financing  Administration's  proposed 
rule  to  deny  Federal  Medicaid  matching  funds  for  provider-specific  taxes  and  dona- 
tions contravenes  Congressional  intent.  States'  powers  in  this  regard  have  been  ex- 
pressly recognized  by  the  Congress  and  the  courts.  In  1988,  1989,  and  again  in 
OBRA  '90,  Congress  reaffirmed  its  prohibition  on  HCFA  regulations  to  limit  the  use 
of  these  Medicaid  financing  methods.  That  states  have  the  right  to  finance  their 
Medicaid  match  through  any  type  of  tax,  and  are  permitted  to  use  donated  funds  as 
part  of  the  state  share  is  evinced  in  the  legislative  history. 

Mr.  Chairman,  American  families  and  businesses  are  extremely  hard-pressed  to 
meet  the  crushing  costs  of  health  care.  It  is  left  largely  to  the  States  to  provide  for 
the  impoverished  and  uninsured. 

Rather  than  make  governors  jump  through  bureaucratic  hoops  to  jerry-rig  Medic- 
aid financing,  this  Administration  should  confront — once  and  for  all — our  larger 
health  care  crisis. 
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Prepared  Statement  of  Hon.  Gerry  Sikorski 

Thank  you,  Mr.  Chairman.  And  welcome  to  our  distinguished  witnesses. 

I  am  pleased  that  Dr.  Wilensky  has  finally  deigned  to  visit  us  and  discuss  her  pro- 
posed rule  on  provider  taxes  and  intergovernmental  transfers.  Congress  should  be 
talking  with  the  Administrator  of  the  Health  Care  Financing  Administration.  But 
Congress  should  be  talking  with  the  Administrator  of  the  Health  Care  Financing 
Administration  about  financing  health  care  for  all  Americans — about  access  to 
health  care  and  about  how  we  can  control  the  extraordinary  health  care  cost  infla- 
tion in  this  country.  Congress  and  the  Administrator  of  the  Health  Care  Finance 
Administration  should  be  talking  about  reform  of  the  American  health  care  system. 
But  because  of  Dr.  Wilensky's  actions,  we're  not  able  to  discuss  those  issues  that 
intimately  affect  the  health  and  pocketbooks  of  all  Americans  today. 

Instead,  we  will  spend  this  day  just  as  the  majority  of  the  states,  their  Governors 
and  their  Medicaid  directors  have  spent  their  days  since  the  issuance  of  the  Septem- 
ber 12  rule — trying  to  figure  out  what  this  rule  means.  I  want  to  know  specifically 
about  Minnesota,  which  instituted  a  provider  tax  in  its  last  legislative  session.  Mr. 
Bruce  will  ask  about  Illinois  and  Mr.  Kostmayer  about  Pennsylvania,  Dr.  Rowland 
about  Georgia.  But  we  already  know  what  the  rule  will  mean  in  real  human  terms 
for  our  constituents  in  Minnesota  and  Illinois,  Pennsylvania,  California,  Missouri 
and  for  millions  of  poor  Americans.  It  means  less  health  care. 

As  I  understand  what  it's  attempting,  the  HCFA  has  taken  the  sole  statutory  lim- 
itation on  the  use  of  provider  taxes  and  expanded  that  exception  to  become  the  rule. 
And  that  rule  becomes  the  only  proposal  this  Administration  has  offered  to  deal 
with  billions  of  dollars  in  increasing  health  care  costs.  That's  the  fraud.  That's  the 
scam.  Not  the  states'  levy  and  collection  of  tax  to  legitimately  increase  their  Federal 
Medicaid  match. 

I  can  only  assume  that  it  has  taken  HCFA  the  past  month  to  come  up  with  what 
one  can  expect  to  be  a  tortured  defense  of  this  rule.  I'm  willing  to  listen.  But  I  want 
the  Administration  to  listen  too.  There  is  bipartisan  unanimity  that  this  rule  is  ille- 
gal. The  backdoor,  sweetheart  deals  promised  to  individual  states  if  they  "go  along" 
can  only  amount  to  hollow  promises.  And  most  of  the  states  know  it.  Divide  and 
conquer  won't  work  here. 

Dr.  Wilensky,  you  are  the  person  responsible  for  negotiating  the  original  agree- 
ment and  statute.  You  know  better  than  any  one  that  this  Administration  is  at- 
tempting to  renege  on  the  agreement  reached  in  the  OBRA  90  Conference.  It's  not 
hard  to  figure  out  that  this  Administration's  Office  of  Management  and  Budget 
[OMB],  is  now  looking  for  a  way  out.  I'm  sorry  that  the  OMB  is  not  accompanying 
you  today,  Dr.  Wilensky.  But  you  are  the  individual  who  is  responsible  and  culpa- 
ble. And  I  want  you  to  know  that  there  is  no  legal  way  out  of  fulfilling  your  statuto- 
ry responsibilities  regarding  provider  taxes.  The  only  "way  out"  for  America's 
health  care  budget  is  to  get  serious  about  national  health  care  reform — to  start  to 
work  with  this  Subcommittee,  our  talented  Chairman  and  the  Congress.  It  is  not  to 
try  an  end  run  the  legislative  process  and  legislate  through  rule. 

Mr.  Waxman.  For  our  first  panel  of  witnesses,  we  have  a  number 
of  our  colleagues:  Representative  Tom  Bevill  from  the  State  of  Ala- 
bama, our  colleague  from  the  Committee  on  Appropriations;  Repre- 
sentative Martin  Frost  from  Texas,  our  colleague  from  the  Commit- 
tee on  Rules;  and  Representative  David  Hobson,  who  authored  the 
Ohio  Provider  Tax  Program  while  a  State  legislator,  is  here  as  well 
to  testify.  They  will  be  joined  shortly  by  Majority  Leader  Dick  Gep- 
hardt. 

I  would  like  to  ask  my  colleagues  to  come  forward  to  the  table. 

We  are  pleased  to  welcome  you  this  morning  to  this  hearing. 
Without  objection,  your  prepared  statements  will  be  made  part  of 
the  record  in  full,  and  we  would  like  to  ask  you,  if  you  would,  to 
limit  your  oral  presentation  to  no  more  than  5  minutes. 

Mr.  Bevill,  why  don't  we  start  with  you. 
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STATEMENTS  OF  REPRESENTATIVE  TOM  BEVILL  OF  ALABAMA; 
REPRESENTATIVE  MARTIN  FROST  OF  TEXAS,  ACCOMPANIED 
BY  CHET  BROOKS,  DEAN,  TEXAS  STATE  SENATE;  AND  REPRE- 
SENTATIVE DAVID  L.  HOBSON  OF  OHIO 

Mr.  Bevill.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  have 
the  opportunity  to  appear  before  this  distinguished  panel. 

I  am  here  because  the  Health  Care  Financing  Administration 
has  promulgated  a  new  rule  that  would  wipe  out  Alabama's  Medic- 
aid program.  I  am  here  to  tell  you  that  this  rule  will  have  a  devas- 
tating effect  on  the  elderly,  the  poor,  and  the  children  of  Alabama. 
It  will  affect  the  lives  of  thousands  of  people,  and  it  could  mean  the 
difference  between  life  and  death  for  many  of  them. 

As  you  know,  the  proposed  rule  would  prevent  States  like  Ala- 
bama from  applying  provider-specific  taxes  to  the  State's  share  of 
Medicaid,  and  Alabama  is  not  the  only  State  that  would  suffer  if 
this  rule  goes  into  effect.  Many  other  States  also  use  these  taxes  to 
help  fund  their  Medicaid  programs. 

At  the  September  30  hearing  before  this  subcommittee,  you 
heard  from  two  of  my  friends  and  distinguished  colleagues  from 
Alabama,  Congressman  Ben  Erdreich,  and  Congressman  Claude 
Harris,  and  the  commissioner  of  the  Alabama  Medicaid  Agency, 
Carol  Herrmann,  whom  the  chairman  referred  to  a  moment  ago.  I 
can  assure  you  that  I  share  their  assessment  of  the  dire  conse- 
quences this  proposed  regulation  would  have  on  the  State  of  Ala- 
bama. 

As  our  Medicaid  commissioner  told  you,  loss  of  this  source  of 
matching  funds  could  shut  down  the  Medicaid  program  in  Ala- 
bama. This  would  be  disastrous  to  hundreds  of  thousands  of  Alaba- 
mans. As  many  as  10,000  senior  citizens  would  be  put  out  of  nurs- 
ing homes.  Some  of  them  have  no  other  place  to  live.  It  would  also 
be  disastrous  to  hospitals,  particularly  rural  hospitals. 

In  the  fourth  district  of  Alabama,  there  are  three  rural  hospitals 
which,  together,  would  lose  over  $4.7  million.  One  of  these  hospi- 
tals, Baptist  Medical  Center  DeKalb,  alone,  could  lose  over  $3  mil- 
lion. The  tragedy  here  is  that  this  is  the  county's  only  hospital.  The 
fact  is,  this  would  be  a  disaster  for  rural  hospitals  everywhere. 
These  hospitals  have  a  moral  obligation  to  care  for  the  citizens  of 
the  communities  they  serve.  The  loss  of  this  Medicaid  funding 
means  it  becomes  a  distinct  possibility  that  they  would  have  to 
close  their  doors.  At  a  time  when  rural  hospitals  are  struggling  to 
survive  with  Medicaid  funds,  I  hate  to  think  what  will  happen  if 
these  hospitals  lose  their  Medicaid  funding. 

Congress  intended  that  provider-specific  taxes  be  used  to  match 
Federal  Medicaid  funds.  A  very  limited  restriction  was  included  in 
the  Omnibus  Budget  Reconciliation  Act  of  1990,  but  clearly  it  was 
not  the  intent  of  Congress  to  have  the  rug  pulled  out  from  under 
the  States.  The  restrictions  in  the  promulgated  rule  far  exceeded 
congressional  intent.  Now  HCFA  and  the  Office  of  Management 
and  Budget  are  attempting  to  restrict  a  State's  right  to  legislate 
taxes  and  use  the  proceeds  of  such  taxes  for  the  benefit  of  the 
State's  residents.  This  comes  after  Federal  mandates  have  in- 
creased the  amount  of  Medicaid  benefits  which  a  State  must  pro- 
vide its  citizens. 
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In  my  judgment,  States  have  the  right  to  raise  whatever  taxes 
they  see  fit.  Frankly,  I  don't  think  the  Federal  Government  should 
be  tampering  with  State  taxes.  We  should  be  looking  for  ways  to 
help  State  and  local  governments  deal  with  the  problems  of  the 
poor,  the  elderly,  and  the  children.  We  certainly  shouldn't  be  creat- 
ing more  problems  for  the  needy  and  for  those  who  serve  them. 

Finally,  I  want  to  thank  Chairman  Waxman  and  this  panel  for 
your  continued  leadership  on  this  most  critical  issue  which  is  of 
vital  importance  to  the  country.  I  also  want  to  assure  you  of my 
full  support  and  that  of  the  entire  Alabama  delegation  in  address- 
ing this  most  pressing  matter. 

Mr.  Chairman,  I  would  just  like  to  say  in  closing,  we  have  the 
greatest  hospitals  in  the  world,  we  have  the  greatest  doctors  in  the 
world,  we  have  the  best  technicians,  the  best  nurses.  We  just  aren't 
getting  medical  services  to  our  people  at  a  reasonable  cost.  You  and 
I  have  discussed  this  many  times,  and  I  know  that  this  panel  is 
going  to  come  up  with  a  solution  to  this.  But  don't  let  the  bureau- 
crats do  what  they  are  trying  to  do  here  to  the  poor  people  in  this 
Nation.  I  know  this  panel  is  not  going  to  permit  that  to  happen. 
This  is  not  the  intent  of  Congress.  We  need  to  protect  these  people, 
we  need  to  get  services  to  them.  Regarding  this  proposal — frankly, 
in  my  25  years  here,  I  have  never  seen  anything  as  ridiculous  as 
this  rule  that  has  been  promulgated  by  HCFA  with  the  help  of  the 
budget  office  of  the  administration. 

So  I  think  this  panel  has  got  the  biggest  responsibility  of  any 
subcommittee  or  committee  in  this  Congress,  because  this  is  very 
critical.  I  hope  that  you  will  come  up  with  some  legislation  that 
will  resolve  this  and  protect  these  people,  because  the  hired  folks 
up  here,  who  are  not  elected  to  represent  anybody,  are  not  going  to 
do  it.  It  has  got  to  be  us — you  and  I  and  this  panel  are  the  ones 
who  are  going  to  have  to  take  hold  of  this  thing  and  protect  the 
people,  and  care  for  these  people,  because  obviously  this  agency  has 
no  interest  whatsoever  in  what  the  impact  will  be,  or  they  wouldn't 
have  issued  a  rule  like  this. 

Thank  you. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Bevill. 
Mr.  Frost. 

STATEMENT  OF  HON.  MARTIN  FROST 

Mr.  Frost.  Mr.  Chairman,  thank  you  very  much  for  allowing  me 
to  appear  this  morning  to  testify  on  the  administration's  recently 
published  regulations. 

I  am  here  today  not  only  out  of  concern  that  the  administration 
is  ignoring  the  clear  intent  of  Congress  but  also  out  of  concern 
about  the  impact  these  regulations  will  have  on  my  State  of  Texas. 

In  my  area  alone  in  Dallas  and  Tarrant  Counties,  we  stand  to 
lose  around  $68  million  as  a  result  of  these  regulations.  This  money 
would  be  used  to  help  hospitals  partially  offset  large  losses  in- 
curred from  treating  an  increasing  number  of  indigent  patients. 

Like  you,  Mr.  Chairman,  I  thought  we  had  taken  care  of  this 
matter  last  year  with  the  passage  of  the  Omnibus  Budget  Reconcili- 
ation Act  of  1990.  However,  the  legal  eagles  within  OMB  and 
HCFA  have  apparently  found  a  way  to  attempt  to  circumvent  the 
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agreement  reached  last  year,  an  agreement  I  thought  would  allow 
States  to  use  revenues  from  taxes  on  providers  for  Federal  Medic- 
aid matching  purposes.  Let's  be  clear  about  what  is  happening 
here.  The  administration  is  attempting  to  cut  Medicaid  spending  by 
regulation,  not  by  legislation. 

I  would  like  to  provide  you  estimates  of  how  these  regulations 
will  affect  hospitals  and  poor  individuals  in  Texas.  Early  estimates 
indicate  that  the  regulations  will  cost  the  State  of  Texas  over  $800 
million  in  Federal  matching  funds.  The  exact  figure  is  difficult  to 
ascertain  due  to  the  vague  and  arbitrary  nature  of  the  rule.  Hospi- 
tals throughout  the  State  would  bear  the  loss  of  these  matching 
funds. 

For  example,  in  Harris  County,  Houston,  the  loss  is  projected  to 
be  $70  million  in  matching  funds.  In  Fort  Worth,  for  John  Peter 
Smith  Hospital,  the  loss  is  projected  to  be  $30  million.  In  Dallas, 
for  Parkland  Memorial  Hospital,  the  hospital  that  serves  the  bulk 
of  the  poor  in  my  county,  the  loss  is  projected  to  be  $38  million  in 
matching  funds. 

Mr.  Chairman,  the  people  that  would  really  be  hurt  by  these  reg- 
ulations are  the  poor,  who  receive  medical  services  from  these  hos- 
pitals. Most  of  the  people  served  by  Medicaid  are  either  pregnant 
women,  children,  or  the  elderly.  These  are  the  people  who  will  bear 
the  brunt  of  the  regulations  as  States  search  for  ways  to  make  up 
the  loss  of  Federal  funds.  And,  as  you  yourself  have  said,  Mr. 
Chairman,  the  result  will  almost  certainly  be  deep  cuts  in  eligibil- 
ity, benefits,  and  services  to  the  most  vulnerable  in  our  society. 

Mr.  Chairman,  I  would  like  to  point  out  that  these  regulations 
are  opposed  not  just  by  Texas  Democrats  but  by  the  Texas  Republi- 
can members  as  well.  It  is  a  bipartisan  issue  which  we  are  all  very 
concerned  about. 

I  would  like  to  submit  for  the  record  a  letter  which  I  circulated 
within  the  Texas  congressional  delegation.  It  was  sent  to  Health 
and  Human  Services  Secretary  Louis  Sullivan  calling  for  withdraw- 
al of  the  regulations.  It  was  signed  by  all  27  members  of  the  Texas 
delegation,  Democrats  and  Republicans  alike. 

Mr.  Chairman,  I  commend  you  for  holding  these  hearings.  It  is  a 
complex  issue,  very  technical,  which  is  difficult  for  a  lot  of  people 
to  understand.  Your  efforts  in  shedding  some  light  on  these  regula- 
tions and  the  terrible  impact  that  they  will  have  on  the  Medicaid 
program  are  appreciated,  and  I  want  to  commit  to  you  as  a 
member  of  the  Rules  Committee  that,  in  the  event  legislation  is 
necessary,  that  I  will  do  everything  to  make  it  possible  for  that  leg- 
islation to  be  heard  either  as  a  part  of  a  reconciliation  bill  or  a 
part  of  whatever  vehicle  the  chairman  would  seek  to  attach  that 
legislation  to,  to  resolve  this  matter. 

Also,  at  this  point,  if  I  may,  I  would  like  to  introduce  to  the  com- 
mittee so  that  he  may  submit  a  statement  for  the  record,  the  dean 
of  the  Texas  State  Senate,  the  Honorable  Chet  Brooks,  who  is  here 
on  behalf  of  the  Health  Committee  of  the  National  Conference  of 
State  Legislatures,  of  which  he  is  a  member. 

[The  prepared  statement  and  attachment  of  Mr.  Frost  follow:] 
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STATEMENT  OF  THE  HON.   MARTIN  FROST 
BEFORE  THE  SUBCOMMITTEE  ON  HEALTH  AND  THE  ENVIRONMENT 
ON  THE  SEPT.    12  HCFA  MEDICAID  REGULATIONS 
OCTOBER  16,  1991 

**************************************************************** 

Mr.  Chairman,  thank  you  very  much  for  allowing  me  to  appear  this 

morning  to  testify  on  the  Administration's  recently  published 
regulations  restricting  the  way  states  may  finance  their  Medicaid 
programs . 

I'm  here  today  not  only  out  of  concern  that  the  Administration  is 
ignoring  the  clear  intent  of  Congress,  but  also  out  of  concern 
about  the  impact  these  regulations  will  have  on  Texas.     In  my  area 
alone,   in  Dallas  and  Tarrant  Counties,  we  stand  to  lose  around  $68 
million  as  a  result  of  these  regulations.     This  money  would  be  used 
to  help  hospitals  partially  offset  large  losses  incurred  from 
treating  an  increasing  number  of  indigent  patients. 

Like  you,  Mr.  Chairman,  I  thought  we  had  taken  care  of  this  matter 
last  year  with  the  passage  of  the  Omnibus  Budget  Reconciliation  Act 
of  1990.     However,  the  legal  eagles  within  OMB  and  HCFA  have 
apparently  found  a  way  to  circumvent  the  agreement  reached  last 
year,  an  agreement  I  thought  would  allow  states  to  use  revenues 
from  taxes  on  providers  for  federal  Medicaid  matching  purposes. 

During  your  hearing  on  this  issue  on  September  30,  you  heard  from 
John  Guest,  Chairman  of  the  Texas  Hospital  Association  and 
President/CEO  of  the  Bexar  County  Hospital  District  in  San  Antonio, 
Texas.     Mr.  Guest  described  for  you  in  some  detail  how  the  Texas 
Medicaid  program  works,  and  how  important  provider  taxes  and 
intergovernmental  transfers  are  in  financing  our  disproportionate 
share  programs.     So,  I  won't  go  over  those  details  today. 
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However,  I  would  like  to  provide  for  you  estimates  of  how  these 
regulations  will  affect  hospitals  and  poor  individuals  in  Texas. 
Early  estimates  indicate  that  the  regulations  will  cost  the  state 
over  $800  million  in  federal  matching  funds.     The  exact  figure  is 
difficult  to  ascertain  due  to  the  vague  and  arbitrary  nature  of  the 
rule. 

Hospitals  throughout  the  state  would  bear  the  loss  of  these 
matching  funds.    Let  me  give  you  three  examples.     The  Harris  County 
hospital  district  expects  to  have  total  uncompensated  care  costs  of 
$176  million  in  the  coming  year.     It  would  be  receiving  $70  million 
in  matching  funds  to  help  offset  this  loss  —  under  the  HCFA 
regulations,  the  district  would  lose  this  $70  million.     In  Fort 
Worth,  John  Peter  Smith  Hospital  projects  total  uncompensated  care 
costs  of  $73  million.     It  would  expect  to  receive  $30  million  in 
matching  funds  to  help  offset  this  loss.  However,  under  the 
regulations,  John  Peter  Smith  would  lose  this  $30  million. 
Finally,  in  Dallas,  Parkland  Memorial  Hospital  projects  total 
uncompensated  care  costs  of  XXXXX.     Parkland  would  be  receiving  $38 
million  in  matching  funds  to  help  offset  this  loss.    Under  the 
regulations,  Parkland  would  lose  this  $38  million. 

Mr.  Chairman,  the  people  that  would  really  be  hurt  by  the 
regulations  are  the  poor  who  receive  medical  services  from  these 
hospitals.     Most  of  the  people  served  by  Medicaid  are  either 
pregnant  women,  children  or  the  elderly.     These  are  the  people  who 
will  bear  the  brunt  of  the  regulations  as  states  search  for  ways  to 
make  up  the  loss  of  federal  funds.     As  you  yourself  have  said,  Mr. 
Chairman,  the  result  will  almost  certainly  be  deep  cuts  in 
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eligibility,  benefits,  and  services  to  the  most  vulnerable  in  our 
society. 

Mr.  Chairman,  I'd  like  to  point  out  that  these  regulations  are 
opposed  by  not  just  the  Texas  Democrats,  but  by  the  Texas 
Republicans  as  well.  It  is  a  bipartisan  issue  which  we  all  are  very 
concerned  about.     I'd  like  to  submit  for  the  record  a  letter  which 
I  circulated  within  the  Texas  Congressional  Delegation  that  was 
sent  to  Health  and  Human  Services  Secretary  Louis  Sullivan  calling 
for  the  withdrawal  of  the  regulations.  It  was  signed  by  all  27 
members  of  the  Texas  Delegation  —  Democrats  and  Republicans  alike. 

Mr.  Chairman,  I  commend  you  for  holding  these  hearings.     It  is  a 
complex  issue,  very  technical,  which  is  difficult  for  a  lot  of 
people  to  understand.     Your  efforts  in  shedding  some  light  on  these 
regulations  and  the  terrible  impact  they  will  have  on  the  Medicaid 
program  are  appreciated.     Again,  I  thank  you  for  permitting  me  to 
be  here  this  morning. 
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Congress  of  tfje  ©m'teb  Stated 

$ou*e  of  JUpresentatibf* 

tBastjfngtim,  JB.C.  20515 

October  2,  1991 


The  Honorable  Louis  Sullivan 
Secretary 

Department  of  Health  and  Human  Services 
2  00  Independence  Ave.,  S.W. 
Washington,  D.C.  20201 

Dear  Secretary  Sullivan: 

On  September  12,   1991,  the  Health  Care  Financing 
Administration  (HCFA)  published  interim  final  regulations  which 
could  severely  limit  the  ability  of  the  nation's  states,  including 
Texas,  to  fund  the  Medicaid  program.     The  regulations,  depending  on 
various  interpretations,  could  potentially  cost  the  State  of  Texas, 
its  local  governmental  units  and  its  safety  net  hospitals  over  $800 
million  in  federal  matching  funds.     The  exact  figure  is  difficult 
to  ascertain  due  to  the  vague  and  arbitrary  nature  of  the  interim 
final  rule. 

As  written,  the  present  regulations  put  into  question  federal 
Medicaid  funding  in  situations  where  a  state  has  raised  funds 
through  taxes  on  hospitals  (i.e.,  provider  taxes)  or  transfers  from 
local  hospital  districts  or  other  governmental  units  (i.e., 
intergovernmental  transfers) .     This  occurs  despite  the  clear  intent 
of  Congress  to  authorize  such  programs.     As  was  noted  in  the 
delegation's  August  2  letter  to  you,  the  language  in  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (OBRA  90)   is  clear  and 
unequivocal.     The  report  language  expressly  prohibits  the  federal 
government  "from  limiting  payments  to  a  State  on  the  grounds  that 
State  spending  was  financed  by  taxes  on  provider  services."  HCFA 
must  not  attempt  to  circumvent  the  will  of  Congress  by  regulation 
on  provider  taxes  or  intergovernmental  transfers. 

Over  95  hospitals  have  closed  in  Texas  in  the  past  five  years 
—  a  statistic  in  which  we  unfortunately  lead  the  nation.  The 
majority  of  these  closures  have  occurred  in  rural  areas  and  they 
greatly  diminish  the  ability  of  many  of  our  State's  citizens  to 
access  adequate  and  quality  health  care.     In  response,  the  State  of 
Texas  has  implemented  intergovernmental  transfer  programs  to 
provide  much  needed  payments  to  hospitals  that  provide  the  bulk  of 
the  State's  uncompensated  health  care  for  the  poor,  the  uninsured 
and  the  Medicaid  population.     Although  not  a  substantial  portion  of 
our  State's  Medicaid  budget,  these  programs  are  critical  to  those 
safety  net  hospitals  and  sole  community  providers  which  absorb  $2 
billion  in  uncompensated  care  expenses  annually  another 
statistic  in  which  Texas  leads  the  nation. 
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Honorable  Louis  Sullivan 
October  2,  1991 
page  two 


These  regulations,   if  permitted  to  stand  and/or  left  open  to 
interpretation,  will  apparently  have  a  devastating  effect  on 
hospitals  throughout  Texas  and  create  a  budget  crisis  for  the  State 
and  various  other  governmental  units.     Therefore,  we  urge  you  to 
withdraw  or  substantially  modify  the  regulations  as  soon  as 
possible. 

Specifically,  in  order  to  conform  the  September  12  rule  to 
the  intent  of  Congress  and  the  letter  of  the  law,  we  urge  you  to 
propose  clear,  detailed  and  affirmative  language  establishing  a 
bright  line  for  the  states  that  utilize  local  funds  in  their 
Medicaid  programs.    Thank  you  for  your  consideration. 

Sincerely, 


Chet  Edwards,  M.C. 


Martin  Frost,  M.C. 


tJJJi 


£  de  la  Garza, 


Charlie  Stenholm,  M.C. 


Solomon  Ortiz,  M.C 


Michael  A.  Andrews,  M.C. 
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cK  Fields,  M.C. 


Richard  K.  Armey 


Ralph  M.  Ha^l,  M.C, 


Lamar  Smith,  M.C 


Larry  Comoest,  M.C. 

^j£rn)   

Tom  DeLay,  MVC\  / 
Sam  Johnson,  M.C. 


Bill  Archer,  M.C 
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Mr.  Waxman.  Thank  you  very  much.  We  are  pleased  to  have  you 
with  us  to  submit  that  statement  for  the  record.  I  would  like  to 
have  that  in  the  record  following  Congressman  Hobson's  statement. 

We  also  have  State  Senator  Henry  Lackey  from  the  State  of  Ken- 
tucky, who  is  the  ranking  member  on  the  Health  and  Welfare 
Committee,  and,  without  objection,  we  will  be  pleased  to  put  his 
statement  in  the  record  as  well. 

Mr.  Hobson. 

STATEMENT  OF  HON.  DAVID  L.  HOBSON 

Mr.  Hobson.  Mr.  Chairman  and  members  of  the  committee, 
thank  you  for  allowing  me  to  be  here  today  and  testify  on  this  most 
important  issue. 

This  is  the  first  time  since  I  have  been  in  Congress  that  I  have 
had  the  opportunity  to  testify,  but  I  feel  very  strongly  about  this 
issue.  Like  you,  I  am  deeply  concerned  that  interim  final  regula- 
tions recently  announced  by  the  Health  Care  Financing  Adminis- 
tration would  eliminate  a  legitimate  source  of  revenue  for  more 
than  30  State  Medicaid  programs  across  the  Nation.  These  funds 
have  been  extremely  effective  in  helping  to  provide  care  to  unin- 
sured Americans  by  reimbursing  hospitals  for  portions  of  their  un- 
compensated care  costs. 

As  the  former  chairman  of  the  Ohio  State  Senate's  Health  and 
Human  Services  Committee,  I  was  the  principal  Senate  sponsor  of 
my  State's  provider  tax  program,  Ohio's  Care  Assurance  Program. 
Ohio's  program  is  similar  to  those  of  14  other  States,  with  a  man- 
datory assessment  of  one-half  of  1  percent  of  each  hospital's  total 
costs.  These  funds  are  coupled  with  State  and  Federal  matching 
dollars  and  are  then  distributed  to  hospitals  in  proportion  to  the 
service  they  provide  to  Medicaid  recipients.  Last  year,  this  brought 
in  more  than  $53  million  in  Federal  funds  to  Ohio. 

As  you  know,  Mr.  Chairman,  we  in  Congress  are  struggling  to 
address  our  Nation's  health  care  crisis.  More  than  33  million 
Americans  are  without  any  form  of  health  care  insurance.  Most  of 
these  individuals  make  up  our  working  poor.  They  do  not  receive 
health  care  benefits  from  their  employers  and  yet  do  not  have  the 
money  to  pay  for  their  own  policy  or  their  own  health  care.  More 
than  12  million  of  our  Nation's  uninsured  are  children  under  18. 

Those  of  us  who  have  studied  these  issues  know  that  because  the 
uninsured  do  not  have  a  personal  physician  and  fail  to  receive  reg- 
ular medical  examinations,  they  lack  adequate  preventive  health 
care.  As  a  result,  these  Americans  often  end  up  needing  high-cost 
treatments  in  our  Nation's  hospitals  and  emergency  rooms. 

Rather  than  forcing  the  uninsured  to  go  without  care,  many  hos- 
pitals are  taking  the  lead  in  serving  the  health  care  needs  of  the 
working  poor.  In  particular  children's  hospitals  and  teaching  hospi- 
tals generally  share  the  greatest  burden  of  these  costs  because  of 
their  large  number  of  uninsured  patients. 

As  the  vice  chairman  of  the  bipartisan  Caucus  for  Health  Care 
Reform  and  a  member  of  the  Republican  Leaders'  Task  Force  on 
Health  Care,  I  have  been  working  with  other  members  of  Congress 
to  identify  solutions  to  our  Nation's  many  health  care  problems. 
This,  as  you  know,  is  not  an  easy  task,  and  there  are  no  easy  an- 
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swers.  However,  considering  the  many  health  care  programs  that 
do  not  work,  we  certainly  cannot  afford  to  abolish  health  care  pro- 
grams like  this  that  do  work. 

Ohio's  Hospital  Care  Assurance  Program  works.  It  provides 
access  to  vital  health  care  services  to  1.2  million  uninsured  Ohio- 
ans.  Without  this  program,  200,000  more  Ohioans  could  be  added  to 
the  list  of  the  uninsured.  This  program  helps  to  remove  penalties 
presently  imposed  upon  hospitals  who  provide  care  to  those  in 
need,  hospitals  who  do  not  turn  away  those  who  need  care  simply 
because  patients  do  not  have  insurance  or  the  money  to  pay  for  the 
necessary  services.  Ohio  has  found  this  program  to  be  a  valuable 
tool  in  helping  to  put  all  hospitals  on  an  even  playing  field  by  al- 
lowing for  the  redistribution  of  the  uncompensated  care  burden. 

That  is  why,  Mr.  Chairman,  I  am  deeply  concerned  that  the  reg- 
ulations proposed  by  HCFA,  which  are  confusing  and  unclear, 
would  seem  to  eliminate  Ohio's  program.  Again,  I  must  stress  that 
our  program  fits  all  the  criteria  established  by  Congress  and 
HCFA,  yet  we  are  being  told  it  will  be  eliminated  by  the  first  of  the 
year. 

I  have  been  working  closely  with  the  members  of  the  Ohio  con- 
gressional delegation,  the  Ohio  Governor's  office,  and  members  of 
the  Ohio  General  Assembly  to  protect  this  program.  In  July,  I  orga- 
nized a  meeting  of  representatives  from  HCFA  and  OMB  to  discuss 
their  concerns  regarding  Ohio's  program  and  those  of  other  States. 

Although  I  have  always  believed  that  Ohio's  program  is  consist- 
ent with  the  intent  of  Congress,  it  was  also  my  understanding  at 
the  time  that  Ohio's  program  would  not  be  one  of  the  programs 
eliminated  under  the  new  rules.  However,  just  80  days  before  the 
effective  date  of  the  new  rule,  the  actual  impact  remains  unclear. 

Ohio's  Care  Assurance  Program  and  similar  programs  through- 
out the  Nation  are  by  no  means  the  final  answer  to  our  uncompen- 
sated care  problem,  but  they  do  provide  health  care  to  thousands  of 
Americans  who  need  medical  treatment.  While  I  agree  that  con- 
taining Medicaid  costs  must  remain  a  priority,  it  should  not  be 
done  at  the  expense  of  legitimate  programs,  but,  more  importantly, 
it  must  definitely  not  be  done  at  the  expense  of  the  working  poor 
or  the  uninsured. 

That  is  why,  Mr.  Chairman,  I  join  you  in  your  request  that 
HCFA  withdraw  these  regulations,  reconsider  the  current  statute, 
and  write  regulations  that  are  clear  and  responsible  guidelines  for 
States  to  follow  as  they  attempt  to  support  our  Nation's  uninsured. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statements  of  Mr.  Brooks  and  Mr.  Lackey  follow:] 
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STATEMENT  OF 
THE  HONORABLE  CHET  BROOKS 

Mr.  Chairman  and  Distinguished  Members  of  the  Subcommittee: 

On  behalf  of  the  Texas  State  Senate,  where  I  serve  as  chairman  of  the 
Health  and  Human  Services  Committee,  and  as  a  member  of  the  Health 
Committee  of  the  National  Conference  of  State  Legislatures,  I  respectfully  submit 
this  statement  on  the  use  of  provider  taxes,  voluntary  contributions  and 
intergovernmental  transfers  in  the  Medicaid  program. 

The  Texas  Medicaid  program  is  not  considered  to  be  generous  in 
anyone's  estimation  --  not  by  the  federal  government,  not  by  the  state 
government,  not  by  health  care  providers,  not  by  the  recipients  of  services,  and 
certainly  not  by  the  citizens  of  our  State  whose  incomes  are  slightly  above  our 
income  eligibility  guidelines  but  are  not  adequate  to  provide  basic  health  care  for 
themselves  or  their  families. 

We  are  pleased  to  report  that  the  72nd  Texas  Legislature  earlier  this  year 
increased  Medicaid  coverage  for  pregnant  women  and  infants  to  185%  of 
poverty,  going  beyond  the  federal  mandate  of  133%  of  poverty.  Additionally,  we 
eliminated  the  assets  test  for  pregnant  women  as  the  last  southern  state  to  do  so. 
We  also  adjusted  the  reimbursement  for  providers  under  the  Early  Periodic 
Diagnosis  Screening  and  Treatment  (EPSDT)  program  to  improve  access  to 
services  for  poor  children  and  to  meet  federal  standards  for  provider  participation. 

In  spite  of  the  significant  expansions  we  have  made  in  Medicaid  coverage 
over  the  past  few  years,  there  are  still  approximately  three  million  Texans  who 
have  no  health  insurance  what  soever  and  one  million  of  them  are  children.  It  is 
estimated  that  an  additional  3.5  million  are  "underinsured."  Approximately  one- 
third  of  all  uninsured  births  in  the  nation  are  in  Texas.  These  statistics,  when 
coupled  with  the  fact  that  Texas  also  leads  the  nation  in  hospital  closures,  clearly 
demonstrates  why  access  to  health  care  for  low-income  Texans  is  in  critical 
condition. 
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Now,  we  are  threatened  with  the  potential  toss  of  approximately  $800 
million  in  federal  disproportionate  share  funds  under  proposed  changes  in 
Medicaid  regulations.  Certainly,  other  states  will  be  drastically  affected  if  these 
regulations  are  implemented,  but  none  more  so  than  Texas. 

Contrary  to  what  some  may  believe,  public  hospitals  in-Texas  are  funded 
primarily  through  local  property  tax  revenues.  In  1989,  our  three  largest  public 
hospitals  in  Dallas,  San  Antonio,  and  Houston  received  less  than  13%  of  their  total 
operating  revenues  from  Medicaid  while  public  hospital  in  other  states  received 
almost  twice  that  amount.  Overall,  our  public  and  non-profit  hospitals  statewide 
provided  around  $2  billion  in  uncompensated  care  during  the  same  time  period. 

Apparently,  the  federal  government  recognized  the  importance  of  assisting 
those  hospitals  which  provide  a  disproportionate  amount  of  uncompensated  care 
to  poor,  uninsured  and  underinsured  Americans  with  the  creation  of  opportunities 
for  enhancing  payments  to  them  under  the  Medicaid  program.  In  Texas,  we 
began  using  local  funds  on  a  very  limited  basis  for  our  disproportionate  share 
program  in  1989  and  made  further  expansions  this  year,  carefully  drafting  our 
legislation  to  ensure  we  were  meeting  the  goals  and  requirements  of  federal  law. 

The  proposed  rules  raise  more  questions  than  they  answer.  They  must  be 
withdrawn  and  revised  by  a  joint  effort  of  state  and  federal  officials,  including 
Congress,  to  clearly  address  any  abuses  of  the  program  which  may  be  occurring 
--  but  not  at  the  expense  of  legitimate  means  for  the  states  to  raise  revenues  to 
fund  the  program. 

An  example  is  Texas'  use  of  local  hospital  district  taxes.  These  are  local  ad 
valorem  property  taxes  used  to  fund  part  of  our  disproportionate  snare  program. 
Hospital  districts  are  required  to  transfer  a  portion  of  these  revenues  to  the  state 
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for  this  purpose.  This  is  not  a  "scam."  It  simply  reflects  the  way  our  state  and 
local  governments  have  chosen  to  share  the  responsibility  for  providing  health 
care  to  low-income  residents  of  our  counties  and  state. 

What  is  deeply  troubling  to  state  officials  is  the  apparent  strategy  the  Office 
of  Management  and  Budget  (OMB)  and  the  Health  Care  Financing  Administration 
(HCFA)  are  pursuing  to  deal  with  each  state  on  a  case-by-case  basis.  This  is 
absolutely  unacceptable.  The  integrity  of  the  Medicaid  state-federal  partnership 
cannot  be  left  to  arbitrary  and  capricious  rulings  made  by  bureaucrats  with  one 
motive  -  to  shut  down  certain  states'  revenue  sources  for  these  vital  services. 

We  strongly  oppose  these  attempts  to  supersede  federal  law  with 
regulations  which  would  have  the  effect  of  eliminating  or  restricting  the  authority  of 
the  states  to  use  intergovernmental  transfers  or  special  provider-based  taxes. 
You  must  act  to  bring  some  clarity  and  reason  to  this  problem.  During  the  Annual 
Meeting  of  the  National  Conference  of  State  Legislatures,  a  policy  statement  on 
voluntary  contributions  and  provider-specific  taxes  was  adopted.  I  respectfully 
ask  that  the  NCSL  policy  be  included  in  the  record  of  this  hearing. 

Medicaid  costs  in  the  United  States  are  increasing  at  twice  the  rate  of 
inflation  for  other  goods  and  services.  This  has  contributed  to  the  significant 
increases  in  Medicaid  expenditures  for  the  states  and  the  federal  government  and 
has  also  had  a  tremendous  impact  on  local  taxpayers.  It  is  understandable  for 
federal  officials  to  examine  ways  to  contain  costs,  but  the  proposed  regulations 
have  nothing  to  do  with  health  care  cost  containment.  The  medical  services  will 
still  be  provided  but  the  total  burden  will  be  borne  by  states  and  local 
governments. 

I  assure  you  we  in  Texas  are  equally  concerned  about  escalating  Medicaid 
costs  and  health  care  costs  in  general.  Under  the  leadership  of  Governor  Ann 
Richards,  Lieutenant  Governor  Bob  Bullock  and  House  Speaker  Gib  Lewis,  our 
state  will  be  conducting  a  major  study  on  health  care  access  and  affordability 
during  the  next  year  in  an  attempt  to  address  these  problems  as  best  we  can  for 
the  citizens  of  our  state.  But,  the  overall  solution  to  these  complex  problems  will 
require  the  participation  and  cooperation  of  all  levels  of  government.  We  stand 
ready  to  work  with  you. 
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National  Conference  of  State  Legislatures 


OFFICIAL  POLICY 


VOLUNTARY  CONTRIBUTIONS  AND  PROVIDER-SPECIFIC  TAXES  OR 
ASSESSEMENTS 

The  Health  Care  Finance  Administration  is  considering  regulations  that  would 
reduce  or  eliminate  the  ability  of  states  to  obtain  Medicaid  Federal  Financial 
Participation  for  revenues  generated  from  provider  specific  assessments  or  taxes, 
voluntary  contributions,  and  intergovernmental  transfers. 

Congress  enacted  provisions  in  Section  4701  (b)  (1)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  which  specifically  protects  the  use  of  provider-specific 
taxes  or  assessments  to  obtain  Medicaid  Federal  Financial  Participation;  and 
These  provisions  of  the  Omnibus  Budget  Reconciliation  Act  of  1990  are 
consistent  with  the  powers  and  duties  reserved  for  the  states  under  the 
Constitution  of  the  United  States,  and  the  spirit  of  the  longstanding  partnership  of 
the  federal  and  state  governments  in  financing  and  managing  the  Medicaid 
Program. 

The  National  Conference  of  State  Legislatures  calls  upon  the  President,  Secretary 
of  the  Department  of  Health  and  Human  Services,  Director  of  the  Office  of 
Management  and  Budget  and  Administrator  of  the  Health  Care  Financing 
Administration  to  consult  with  states  on  any  proposed  restriction  of  the  rights  of 
states  to  raise  revenue,  to  use  voluntary  contributions,  or  make  intergovernmental 
transfers  to  match  federal  Medicaid  funds. 

The  National  Conference  of  State  Legislators  calls  upon  Congress  to  enact 
Legislation  to  enforce  the  provisions  of  Section  4701  (b)  (1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  and  to  permit  states  to  continue  to  use 
voluntary  contributions,  provider-specific  taxes  or  assessments  and 
intergovernmental  transfers. 

NCSL  also  calls  upon  the  HCFA  to  consult  with  states  on  any  proposed  changes 
in  the  Medicaid  disproportionate  share  program. 


August  1991 
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Prepared  Statement  of  Hon.  Henry  G.  Lackey,  Kentucky  State  Senator 

The  regulation  filed  by  the  Health  Care  Financing  Administration  on^September 
12  will  have  a  disastrous  effect  on  the  budget  of  the  Commonwealth  of  Kentucky: 

—  Kentucky,  like  many  other  states,  uses  a  biennial  budget  process.  Our  current 
total  budget  is  $8  billion  over  two  years.  The  proposed  rule  would  cost  our  Medicaid 
program  over  $500  million,  almost  half  of  its  yearly  budget,  and  would  throw  our 
budget  process  into  absolute  chaos.  Our  legislature  would  be  forced  into  special  ses- 
sion to  deal  with  the  budget  crisis  that  would  be  created  by  this  regulation. 

—  Kentucky  developed  its  provider  tax  program  under  the  regulations  of  the 
Health  Care  Financing  Administration,  and  with  the  cooperation  and  consent  of 
that  agency.  Within  the  last  ten  months,  Ms.  Wilensky's  agency  has  approved  Ken- 
tucky's program  and  the  program  of  many  other  states. 

—  Now  the  Health  Care  Financing  Administration  is  changing  the  rules  after  the 
fact.  After  state  laws  have  been  passed,  after  Medicaid  programs  have  been  expand- 
ed, and  after  budgets  have  been  enacted.  States  now  are  having  the  rug  pulled  out 
from  under  them  by  the  federal  government. 

I  look  forward  to  finding  out  why  Ms.  Wilensky  and  the  administration  decided  to 
change  the  rules  after  a  number  of  states  initiated  programs  in  compliance  with 
those  rules.  < 

Mr.  Waxman.  Thank  you  very  much. 

I  want  to  thank  the  three  of  you  for  excellent  statements.  I  know 
you  have  busy  schedules  to  attend  to,  but  let  me  just  ask  this  one 
question  of  you.  We  are  going  to  hear  from  Dr.  Wilensky  very  soon, 
and  from  what  we  have  seen  of  her  testimony,  she  is  going  to  tell 
us  that  the  administration  plans  a  "clarification"  of  the  September 
12  regulations.  She  hasn't  said,  however,  what  this  "clarification' ' 
is  going  to  be  or  even  when  it  will  be  issued.  But  she  does  concede 
that  the  September  12  regulation  is  "disruptive  and  controversial." 
She  will  also  testify  that  she  is  willing  to  discuss  legislative  alter- 
natives, although  she  has  no  concrete  proposal  of  her  own. 

So  my  question  to  you  is:  Do  you  think  we  in  the  Congress  should 
wait  and  see  what  the  clarification  may  be,  or,  given  the  fiscal  dis- 
ruption this  regulation  will  mean  for  your  States,  do  you  think 
that  we  should  initiate  legislation  to  keep  the  regulation,  clarified 
or  not,  from  going  into  effect  on  January  1,  as  scheduled?  Not  only 
will  this  protect  the  States  and  beneficiaries,  but  it  would  give  us 
the  time  early  next  year  to  review  any  legislative  proposal  the  ad- 
ministration may  wish  to  recommend.  What  are  your  thoughts 
about  that? 

Mr.  Frost. 

Mr.  Frost.  Mr.  Chairman,  if  I  may,  as  I  indicated  at  the  end  of 
my  statement,  I  think  a  legislative  approach  is  required  in  this  in- 
stance. I  would  hope  that  you,  as  chairman  of  this  subcommittee, 
or  that  Mr.  Dingell,  as  chairman  of  the  full  committee,  perhaps 
jointly,  that  you  would  appear  before  the  Rules  Committee  and 
urge  us  to  either  make  in  order  some  freestanding  piece  of  legisla- 
tion or  that  we  attach  to  some  other  legislation  that  is  going 
through  the  Congress,  exactly  legislation  as  you  have  indicated, 
which  would  prevent  these  regulations  from  going  into  effect  on 
January  1.  I  do  not  think  we  can  leave  it  to  the  good  will  and  the 
good  offices  of  the  administration  that  drafted  these  regulations, 
and  I  would  hope  that  you  would  appear  before  us.  Perhaps  there 
will  be  another  CR — another  continuing  resolution.  Perhaps  that 
would  be  an  appropriate  place  to  attach  an  amendment.  I  don't 
know  that  there  will  be  a  reconciliation  bill  during  this  year,  but  I 
would  hope  that  you  would  search  out  a  vehicle  to  do  this. 
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Mr.  Waxman.  With  your  help,  we  will  be  glad  to  look  at  all  the 
options. 

Mr.  Frost.  And  I  will  be  happy  to  be  of  assistance  to  you  in  the 
Rules  Committee  should  you  come  knocking  on  our  door. 
Mr.  Waxman.  Thank  you  very  much. 

Mr.  Bevill,  without  getting  into  what  vehicle  we  might  use,  do 
you  think  we  ought  to  legislate  a  hold  on  all  this,  or  should  we  just 
let  them  clarify  the  regulations? 

Mr.  Bevill.  Whatever  vehicle  you  use,  just  delay  it  for  a  year, 
and  then  give  it  some  thought.  Work  on  it,  and  come  up  with  a  so- 
lution to  it,  because  obviously  they  don't  have  a  solution.  The 
system  was  working.  This  would  cut  $795  million  out  of  Alabama's 
Medicaid  program,  which  would  really  destroy  the  program.  I 
wouldn't  wait  for  any  interpretation,  to  answer  your  question,  I 
would  act  on  this,  but  you  may  need  to  have  more  time.  We  are 
shooting  to  wind  up  this  session  by  Thanksgiving,  so  you  may  need 
more  time.  They  had  a  funding  program.  It  is  working,  and  it  is  in 
effect  now.  If  you  don't  have  the  time  to  do  that,  I  would  just  kill 
it,  repeal  that  rule,  because  I  have  never  heard  of  an  agency  telling 
a  State  what  kind  of  tax  they  can  pass.  This  is  the  most  outlandish 
thing  I  have  ever  seen.  So  that  is  my  feeling  on  it. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  Hobson. 

Mr.  Hobson.  Well,  regrettably,  Mr.  Chairman,  I  agree. 

Most  States  have  already  done  their  budgets.  Without  assurances 
that  this  program  will  not  be  cut  off,  explicit  assurances,  which  I 
think  only  legislation  can  do  at  this  point,  a  lot  of  States'  budgets 
are  going  to  have  to  be  revisited,  and  there  is  a  lot  of  panic  out 
there.  I  think  the  only  way  to  do  away  with  that  panic  is  to  make 
absolutely  certain  that  this  program  at  least  continues  for  this 
budget  cycle. 

I  understand  the  concern  of  HCFA,  there  needs  to  be  some  better 
definition,  but  we  can't  put  the  States  at  risk  this  late  in  the  year 
with  their  budgets  already  done. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  Bliley. 

Mr.  Bliley.  Thank  you,  Mr.  Chairman. 

I  agree  that  the  States  are  facing  financial  troubles,  terrible  fi- 
nancial troubles,  but  I  also  would  like  to  just  explore  for  a  minute 
what  I  think  is  a  significant  cause  of  the  problem  as  far  as  Medic- 
aid is  concerned,  and  that  is  increased  Medicaid  mandates  ushered 
through  this  Congress  under  the  leadership  of  my  good  friend  the 
chairman  here  and  his  allies. 

In  1980,  Medicaid  consumed  9  percent  of  State  budgets.  By  1990, 
it  had  jumped  to  14  percent,  expected  to  rise  to  17  percent  by  1995. 
In  1990,  State  Medicaid  costs  shot  up  18.4  percent;  in  1991,  22.6 
percent;  and  in  1992  there  is  an  expected  34  percent  increase.  Most 
of  these  new  mandates  were  incorporated  in  the  annual  omnibus 
budget  reconciliation  agreements.  Let  me  highlight  some  of  these 
mandates. 

In  1984,  Medicaid  extended  to  nonwelfare  poor  women  who 
would  otherwise  qualify  for  welfare  as  part  of  the  1984  deficit  re- 
duction agreement;  in  1986  COBRA,  coverage  extended  to  intact 
working  families  if  their  income  was  at  the  welfare  level;  1987 
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OBRA,  costly  new  nursing  home  requirements;  1988,  a  requirement 
that  States  pay  insurance  premiums  and  copayments  of  Medicare 
elderly  below  the  poverty  line;  increased  the  amount  of  income  and 
wealth  a  spouse  could  retain  while  Medicaid  pays  nursing  home 
care;  extended  Medicaid  benefits  to  women  and  infants  up  to  175 
percent  of  poverty,  and  mandated  Medicaid  coverage  for  1  year 
after  leaving  welfare  for  work;  in  1989,  Medicaid  coverage  for  fami- 
lies up  to  children  up  to  6  years  old  with  incomes  below  133  per- 
cent of  poverty;  in  1990,  coverage  of  all  children  up  to  19  in  fami- 
lies below  poverty. 

In  the  last  2  years,  the  Governors  have  been  screaming,  begging 
for  relief  from  mandates.  We  weren't  listening  apparently. 

I'm  glad  to  see  you  gentlemen  here.  I  think  you  are  right.  We 
should  not  tell  the  States,  "You  have  got  to  pay  half  the  costs  of 
Medicaid,"  and  then  tell  them,  "But  you've  got  to  do  it  this  way  or 
that  way."  How  they  come  up  with  the  money — they  are  elected 
just  like  we  are,  and  that  ought  to  be  left  up  to  them.  I  agree  with 
you. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Bliley. 

Dr.  Rowland,  do  you  have  any  questions  or  comments? 

Mr.  Rowland.  No,  I  don't  have  any  questions. 

I  just  want  to  thank  all  of  you  for  being  here.  You  certainly  shed 
additional  light  on  the  problems  that  we  have  with  this,  exactly 
the  same  kind  of  problems  that  we  have  in  my  own  State  of  Geor- 
gia. Thank  you  very  much  for  coming  and  testifying  this  morning. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  McMillan,  any  questions? 

Mr.  McMillan.  I  also  want  to  thank  each  of  you  for  coming  in, 
and  I  share  some  of  your  concerns,  because  while  North  Carolina  is 
not  at  the  top  of  the  list,  we  are  not  far  down  it  in  terms  of  bene- 
fits. But  I  think  we  have  all  helped  create  this  problem.  It  is  not  so 
much  a  question  of  the  Federal  Government  telling  the  States 
what  they  can  tax,  it  is  a  question  of  having  created  an  automatic 
entitlement  system  that  essentially  enables  the  States  to  tell  the 
Federal  Government  what  it  is  going  to  have  to  tax  if  you  live  by 
the  PAYGO  provisions  of  the  budget  agreement,  and  that  is  the 
problem. 

The  difference  in.  the  interpretation  in  the  rule  means,  according 
to  OMB,  in  1991  $3.8  billion,  in  1992  $5.5  billion,  that  we  have  to 
find  a  way  to  recover,  and,  regardless  of  how  you  interpret  the 
rule,  it  is  still  money.  If  you  believe  in  eliminating  the  deficit  over 
time,  it  is  money  that  has  got  to  be  found  from  another  source  one 
way  or  another.  We  have  got  to  do  that  at  the  same  time  that  we 
are  trying  to  address  the  unmet  needs  of  people  across  this  country 
in  medical  care,  which  I  think  is  probably  our  number  one  domes- 
tic problem. 

So  I  suppose  that  I  could  turn  around  and  say,  well,  we  can't  just 
address  half  of  this  problem,  we  also  have  to  address  where  the 
funds  are  coming  from.  I  don't  know  whether  any  of  you  would 
care  to  pose  this  morning  how  you  would  propose  that  we  make  up 
that  deficit  in  funds  as  well  as  meeting  those  people  needs,  because 
in  the  final  analysis  that  is  what  we  are  going  to  have  to  do. 

Any  offers? 
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Mr.  Frost.  Mr.  McMillan,  I  would  only  respond  that  what  is 
being  done  here,  or  what  is  being  attempted  to  be  done  here,  is 
that  the  administration  is  attempting  to  enforce  budgetary  savings 
by  regulations  overriding  legislation  passed  by  Congress,  and  that 
is  an  inappropriate  way  to  proceed. 

Mr.  McMillan.  Well,  there  is  a  difference  in  interpretation  of 
what  was  agreed  to  in  the  budget  summit,  and  that  is  for  us  to 
work  out.  I  don't  think  it  does  any  good  just  to  point  fingers.  We 
are  the  ones  that  are  going  to  have  to  work  it  out.  So  my  question 
is,  how  would  you  work  it  out,  not  who  caused  it. 

Mr.  Frost.  I  understand,  I  but  I  don't  think  that  any  administra- 
tion, be  it  a  Republican  administration  or  a  Democratic  administra- 
tion, should  be  permitted  to  pick  and  choose  and  attempt  to  enforce 
savings,  even  if  we  know  we  need  to  make  savings,  by  overriding 
legislation  passed  by  Congress. 

I  have  read  the  legislation,  the  provisions  in  the  Reconciliation 
Act,  I  have  read  Mr.  Waxman's  letter  to  Gail  Wilensky  pointing 
out  the  negotiations  that  he  entered  into  personally  with  her  over 
this  legislative  language,  and  I  think  what  they  are  doing  is  outra- 
geous, and  everybody  agrees  that  we  should  try  and  save  money 
and  reduce  the  deficit,  but  we  don't  let  the  administration  do  this 
in  a  way  that  overrides  congressional  intent. 

Mr.  McMillan.  I  think  that  essentially  dodges  the  issue.  The 
issue  is  money,  and  the  question  is,  looking  out  ahead,  how  are  we 
going  to  fund  the  projected  increase  in  Medicaid  outlays  that  is 
projected  to  double  in  5  years?  We  have  got  a  shortfall  right  now. 
We  are  going  to  have  to  figure  that  out,  and  we  have  to  figure  out 
what  we  are  going  to  do  in  the  future,  and  it  is  not  a  matter  of 
legal  interpretation  of  the  budget  agreement,  it  is  a  question  of 
how  you  and  I  and  all  of  us  are  going  to  deal  with  this. 

Mr.  Frost.  But  we  should  be  the  ones  making  that  decision 
rather  than  unelected  bureaucrats  making  that  decision. 

Mr.  McMillan.  I  expect  that  is  what  will  happen,  and  that  is 
why  we  are  here. 

Let  me  ask  you  one  question  with  respect  to  Texas.  They  have 
got  an  analysis.  I  have  got  a  report  here  by  CRS  that  shows  those 
States  that  are  affected  by  this  rule,  and  Texas  is  not  listed.  The 
American  Public  Welfare  Association  does  not  list  them.  Can  you 
explain  why  Ohio,  for  example,  would  lose  $243  million,  North 
Carolina  would  lose  $45  million  

Mr.  Frost.  Mr.  McMillan,  I  have  no  idea  why  Texas  is  not  on 
that  list.  All  I  know  is,  the  officials  in  my  State  have  estimated 
that  they  would  lose  $800  million  from  these  regulations,  and  they 
have  looked  at  the  regulations,  they  have  discussed  them  with  the 
officials  at  HCFA,  and,  as  I  mentioned,  the  State  senator  from  my 
State  is  with  us  here  today  and  is  submitting  testimony  to  that 
same  effect,  that  our  State  is  going  to  lose  a  very  substantial 
amount  of  money  under  these  regulations.  I  don't  have  the  list  that 
you  have  in  front  of  you. 

Mr.  McMillan.  Well,  it  is  CRS. 

Mr.  Waxman.  Would  the  gentleman  yield? 

Mr.  McMillan.  Yes. 

Mr.  Waxman.  I  think  the  reason  they  are  not  on  that  list  is  that 
that  list  identifies  lists  the  States  that  have  provider  taxes,  and 
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Texas  is  facing  a  jeopardy  because  of  its  reliance  on  intergovern- 
mental transfers. 

Mr.  Frost.  And  with  some  provider  taxes  in  our  State  too,  Mr. 
Chairman,  but  there  also  is  the  intergovernmental  transfer  issue  in 
our  State,  that  is  correct. 

Mr.  McMillan.  Well,  let  me  just  conclude  by  stating  this. 
Among  the  other  many  factors  that  we  cite  as  reasons  why  Medic- 
aid is  expanding — and  I  think  a  lot  of  us  agree  that  it  needs  to 
expand — the  capacity  to  meet  those  unmet  needs  also  rests  in  some 
of  the  inefficiencies  of  what  we  do.  If  you  extend  to  Medicaid  reim- 
bursements widespread  views  that  defensive  medical  costs  in  this 
country  may  comprise  as  much  as  20  percent  of  total  outlays,  the 
means  may  well  exist  within  the  system  to  expand  services  and  to 
find  the  mechanism  to  fund  it,  which  is  another  matter  among 
many  of  us  that  I  think  we  need  to  explore. 

With  that,  again,  I  thank  the  panel  for  appearing  and  yield  back. 

Mr.  Hobson.  Mr.  Chairman. 

Mr.  Waxman.  Yes,  Mr.  Hobson. 

Mr.  Hobson.  I  think  there  does  need  to  be  some  definition  read- 
dressed  here.  There  have  been  some  allegations  that  some  States 
went  beyond  in  shifting  costs  from  this  area  to  this  area  in  order  to 
do  certain  budgetary  types  of  things  within  their  State.  I  think 
that  is  a  legitimate  thing  that  needs  to  be  looked  at. 

But  I  think  those  people  who  developed  programs  within  the 
guideline  of  this  law  when  it  was  written  and  were  approved  along 
those  lines  should  not  be  put  in  jeopardy  because  of  what  others 
did,  and  I  have  maintained  that.  We  have  talked  to  NCSL  about  it. 
I  used  to  be  a  member  of  this  group  and  very  adamant  about  this 
program.  I  think  that  is  where  part  of  the  disagreement  lies  in 
this,  but  I  think  we  have  to  make  sure  that,  come  January  1,  these 
programs  are  not  cut  off. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  Sikorski. 

Mr.  Sikorski.  Thank  you,  Mr.  Chairman. 

I  think  the  gentleman  from  Virginia  and  now  my  friend  from 
North  Carolina  raise  important  issues,  and  that  is  why  this  process 
is  so  outlandish.  Notwithstanding  the  Health  Care  Financing  Ad- 
ministration ignoring  a  statute;  notwithstanding  the  fact  that  they 
have  reneged  on  an  agreement  they  negotiated  wideeyed  and  at 
arm's  length;  notwithstanding  the  fact  that  the  Federal  Govern- 
ment, through  unelected  Federal  civil  servants,  are  telling  States 
how,  and  what,  and  why  they  can't  in  some  cases  tax,  we  are  here 
today;  Governors  across  the  country,  Medicaid  administrators,  are 
wasting  thousands,  perhaps  millions,  of  staff  hours  dealing  with 
this  crisis  that  was  created  by  the  Health  Care  Financing  Adminis- 
tration. 

You  are  absolutely  right,  Alex,  we  should  be  focusing  on  health 
care  and  its  financing,  and  the  Health  Care  Financing  Administra- 
tion should  be  up  here  talking  to  us  about  coverage,  about  quality, 
and  about  how  we  are  going  to  finance  it  into  the  next  century 
across  America  for  poor  people,  middle  income  people,  for  all 
Americans. 

We  are  not,  because  this  agency,  this  administration,  decided  to 
take  this  route  and,  further,  has  kept  our  eye  off  the  ball  of  health 
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care  coverage  and  access  in  the  financing  of  it  and,  instead,  put  us 
over  on  this  little  created  crisis.  That  is  why  I  find  it  so  outlandish 
that  we  are  wasting  our  time  on  these  things. 

Thank  you,  Mr.  Chairman,  and  I  thank  the  panel  for  just  great 
testimony  for  the  record. 

Mr.  Waxman.  Thank  you,  Mr.  Sikorski. 

Mr.  Fields,  any  question  or  comments? 

Mr.  Fields.  Thank  you,  Mr.  Chairman. 

I  would  just  like  to  echo  what  you  said  a  moment  ago,  Martin. 
This  is  a  bipartisan  issue,  and  I  might  refer  to  you  as  a  bit  conserv- 
ative on  some  of  the  statements  you  made  just  a  moment  ago,  be- 
cause it  is  my  understanding,  instead  of  Texas  losing  $800  million 
in  Federal  funds,  it  could  be  as  high  as  $1  billion,  perhaps  even 
higher.  As  I  understand,  it  also  perhaps  puts  at  risk  the  $400/ $600 
million  that  the  State  generates  through  provider  taxes  and  inter- 
governmental funds  transfer.  Is  that  your  understanding? 

Mr.  Frost.  Yes.  I  have  tried  to  use  conservative  figures,  but  it 
could  be  higher,  that  is  correct. 

Mr.  Fields.  Also,  it  is  my  feeling  that  these  regulations  do  not 
take  in  specific  situations  like  we  have  in  Texas.  We  have  led  the 
Nation  in  the  number  of  hospital  closures,  particularly  in  rural 
areas  during  the  past  few  years,  and  our  State  has  made  a  con- 
scious effort  not  to  tax  and  further  burden  those  hospitals. 

Through  disproportionate  share  payments  to  rural  hospitals,  our 
provider  tax  programs  are  really  redistributive  in  nature,  and  it  is 
my  understanding,  according  to  OMB  and  HHS,  while  that  is  a 
laudable  goal,  their  arbitrary  call  for  broad-based  taxes  destroys 
our  State's  ability  to  pursue  that  goal  and,  in  essence,  to  respond  to 
our  own  particular  situation.  Is  that  your  understanding? 

Mr.  Frost.  That  is  correct.  We  have  had  more  than  95  hospitals 
close  in  Texas  in  the  last  5  years,  and  many  of  those  have  been  in 
rural  areas,  that  is  correct. 

Mr.  Fields.  And,  if  I  could — Senator  Brooks,  you  are  an  expert, 
of  course,  in  this  area.  OMB  officials  have  called  provider  tax  pro- 
grams a  scam.  The  inspector  general  claims  that  States  always 
profit,  but,  to  me,  those  arguments  are  not  true.  For  example,  the 
Federal  matching  dollars  that  come  to  Texas  go  directly  to  provid- 
ers for  program  expansions,  outreach  efforts  to  patients,  and  so  my 
interpretation  of  that  is  that  the  State  of  Texas  does  not  profit. 

Mr.  Brooks.  We  do  not  profit  at  all,  and,  indeed,  taxpayer  dollars 
are  the  bedrock  of  most  of  those  programs  that  even  feed  into  the 
match.  As  you  know,  we  have  hospital  districts  with  significant  tax 
bases  where  taxpayers  support  those  hospital  districts.  We  also 
have  the  teaching  hospitals  where,  with  State  funds  and  other  gen- 
erated funds,  we  support  those  teaching  hospitals,  which  are  basi- 
cally the  cornerstone  of  our  services  for  the  medically  indigent,  and 
that  is  why  loss  of  this  match  is  so  critical  to  us;  it  could  mean  loss 
of  access  to  care  to  as  many  as  300,000  Texans. 

Mr.  Fields.  Let  me  ask  you  one  last  question.  Chairman  Bevill 
has  an  idea  that  perhaps  we  should  extend  the  deadline  for  at  least 
a  year  to  look  at  this.  Mr.  Frost  says  perhaps  we  should  go  ahead 
now  and  deal  with  this  with  specific  legislation.  If  neither  of  these 
proposals  is  enacted  before  we  adjourn  this  year,  and  realizing  that 
the  State  of  Texas  has  ended  its  legislative  session,  what  happens? 
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Mr.  Brooks.  First  of  all,  we  would  want  to  make  a  very  strong 
point  and  respectfully  urge  that  the  HCFA  regulation  currently 
being  debated  be  withdrawn  and  negotiations  begin  among  Con- 
gress, HHS,  HCFA,  and  the  States  to  try  to  establish  some  reasona- 
ble and  uniform  standards  for  match.  I  think  that  is  the  inherent 
problem  that  is  being  discussed  by  OMB  as  well  as  now  enunciated 
through  HCFA. 

But  what  happens  in  Texas  is  that  we  will  immediately  see  loss 
of  access  to  people  who  are  uninsured  and  are  dependent  upon  that 
system.  It  means  that  we  would  probably  have  to  have  a  special 
session  of  the  legislature  to  avoid  a  complete  disaster  in  which  sev- 
eral hundred  lives  might  be  lost. 

Mr.  Fields.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Fields. 

I  didn't  know  we  were  going  to  have  the  representative  from 
Texas  here  to  testify,  but,  Senator  Lackey,  maybe  you  want  to 
come  here  as  well  in  case  there  is  a  question  to  be  directed  to  you. 

But  I  hope  the  members  will  recognize  that  we  do  want  to  hear 
from  Dr.  Wilensky,  who  is  waiting. 

Mr.  Bryant. 

Mr.  Bryant.  Thank  you,  Mr.  Chairman. 

I  would  like  first  to  welcome  my  old  colleague,  Chet  Brooks,  from 
the  Texas  legislature.  We  are  pleased  to  have  him.  If  there  is  a 
walking  expert  in  Texas  on  our  problems  with  regard  to  any  health 
or  human  services,  it  is  Chet  Brooks. 

It  is  a  pleasure  to  welcome  you  here  today,  Senator. 

I  would  just  like  to  first  associate  myself  with  the  comments  of 
both  Senator  Brooks  and  Congressman  Frost  with  regard  to  this 
problem  and  express  my  exasperation,  along  with  those  other 
States,  to  officials  who  have  come  forward  to  testify  about  the  con- 
tinuing difficulties.  Our  State  officials  have  enough  trouble  run- 
ning the  State  without  having  to  constantly  wrestle  with  the  capri- 
cious regulations  and  reinterpretations  at  the  Federal  level. 

I  think  also  that  the  case  can  be  made  that  there  is  no  authority 
for  this  change  in  interpretation,  and  I  think  that  we  ought  to  act 
this  year,  if  possible,  in  Congress  simply  to  say  clearly  that  this  is 
going  to  stop  and  we  are  going  to  insist  that  the  interpretation  of 
this  be  what  it  was  intended  to  be  in  the  first  place. 

I  think  the  regulations  are  capricious.  I  think  it  is  clear  as  well 
that  they  exceed  congressional  intent.  Section  4701(b)  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1990  states  that  nothing  in  this 
title  shall  be  construed  as  authorizing  the  Secretary  to  deny  or 
limit  payments  to  a  State  for  expenditures  for  medical  assistance 
for  items  or  services  attributable  to  taxes  whether  or  not  of  general 
applicability.  I  think  there  is  any  debate  really  that  would  be  rea- 
sonable about  the  meaning  of  that,  and,  accordingly,  we  ought  not 
to  continue  to  harass  our  State  officials  with  this  difficulty,  and  we 
ought  to  get  on  with  providing  medical  care  to  the  American 
people. 

With  that,  I  will  yield  back  my  time,  Mr.  Chairman. 
Mr.  Waxman.  Thank  you  very  much,  Mr.  Bryant. 
Mr.  Hastert. 

Mr.  Hastert.  I  thank  the  chairman. 
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I  was  interested  in  the  testimony  from  the  gentleman  from  Ohio 
this  morning.  I  found  myself  in  his  shoes  several  years  ago  when  I 
was  the  leader  of  the  Illinois  General  Assembly  Appropriations 
Committee  and  we  tried  to  maximize  the  Federal  contribution  to 
the  State  government,  because  it  had  the  same  problems  that  the 
Federal  Government  had.  You  don't  want  to  raise  taxes,  and  it  is 
tough  to  find  the  dollars  to  fund  the  programs  that  are  needed. 

I  guess  the  old  saying  "What  goes  around  comes  around,"  is  true 
in  this  business.  All  of  a  sudden  we  find  ourselves  in  the  same  situ- 
ation of  saying,  "How  do  we  meet  our  obligations  and  balance  our 
revenue  with  what  we  have  to  pay  out?" 

It  is  interesting  when  you  look  at  entitlements,  period.  Probably 
out  of  a  trillion-plus-dollar  budget,  entitlements  account  for  40  and 
50  percent  of  that  budget.  When  you  add  the  interest  on  the  na- 
tional debt,  clearly  more  than  50  percent  of  the  Federal  budget  is 
accounted  for. 

The  administration  and,  at  times,  even  this  Congress,  are  con- 
cerned about  how  to  balance  the  budget.  Thus,  we  must  ask  how  do 
we  at  least  hold  entitlements  in  line,  because  they  are  the  unbri- 
dled expanders  that  cause  us  to  tax  the  American  people. 

My  State  of  Illinois  is  in  a  similar  situation  to  that  of  Texas. 
They  worked  with  HCFA  in  developing  a  program  to  capture  more 
Federal  funds.  Probably  if  I  were  on  the  Appropriations  Committee 
at  that  time  last  year,  which  I  wasn't,  I  would  have  looked  at  that 
program. 

I  know,  Congressman  Hobson,  that  you  worked  very  diligently  in 
the  Ohio  legislature  to  put  that  legislation  together.  We  had  a 
unique  situation  in  my  State  of  Illinois.  Illinois  worked  with  HCFA 
to  do  what  we  had  to  do,  to  meet  the  requirements  and  play  by  the 
rules.  Now,  all  of  a  sudden,  the  rules  are  changed,  and  not  only  is 
the  State  government  embarrassed,  but  also  the  taxpayers  and  the 
Federal  Government. 

I  would  hope  that  we  could  work  through  this  problem  and,  with 
the  leadership  of  our  chairman.  We  need  to  look  at  the  problem. 
Maybe  we  need  to  allow  postponing  the  enactment  of  regulations.  I 
know  in  the  State  of  Illinois  our  legislature  is  out,  and  it  won't  be 
back  in  until  halfway  through  the  Federal  fiscal  year.  We  need  to 
accommodate  those  types  of  problems.  It  is  going  to  take  a  lot  of 
time  and  a  lot  of  diligence  to  solve  the  problem. 

So  I  appreciate  your  coming  forward  this  morning,  and  I  am 
looking  forward  to  hearing  the  testimony  of  Ms.  Wilensky,  and,  Mr. 
Chairman,  thank  you  for  this  opportunity. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Hastert. 

Mr.  Kostmayer,  do  you  have  any  questions  of  this  panel? 

Mr.  Kostmayer.  I  have  no  questions,  thank  you. 

Mr.  Waxman.  Mr.  Bruce. 

Mr.  Bruce.  Thank  you,  Mr.  Chairman.  I  have  no  questions  of 
this  panel,  but  I  do  want  to  follow  up  with  Ms.  Wilensky  the  prob- 
lem that  has  been  raised  here,  and  that  is,  in  the  State  of  Illinois 
and  their  States  legislatures  have  spoken  and  this  Congress  has 
spoken,  and  now  rules  and  regulations  seem  to  be  drafted  which 
overturn  those  legislative  acts  and  congressional  acts,  and  I  would 
like  to  explore  with  our  next  witness  exactly  how  that  happened. 

Mr.  Waxman.  Thank  you. 
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Mr.  Hall. 

Mr.  Hall.  Thank  you,  Mr.  Chairman. 

I  just  want  to  comment  on  the  very  high  caliber  of  these  very 
busy  people  who  are  here  on  this  panel  to  give  us  their  input  and 
my  appreciation  particularly  to  Senator  Brooks,  who  is  a  colleague 
of  Congressman  Bryant's,  but  he  is  an  older  colleague  of  mine,  and 
knowledgeable  then,  and  still  knowledgeable,  and  still  serving. 

You  know,  when  I  was  a  probate  judge,  one  time  I  probated  a 
will,  and  it  simply  said,  "Being  of  sound  mind,  I  spent  all  my 
money."  We  have  that  same  situation  here.  We  are  hoping  those 
that  make  the  decision  are  going  to  be  of  sound  mind,  because  they 
know  what  this  Congress  wants,  and  I  thought  we  had  in  the 
budget  negotiations  worked  out  language  with  HCFA.  That  was  my 
firm  understanding. 

The  assistant  secretary  of  health,  a  young  man  named  Steve 
Kelman,  seemed  to  understand  the  problem  on  October  6,  Con- 
gressman Frost,  when  we  met  there  with  you,  Congressman  Bryant 
and  others  of  us.  The  real  problem  probably  is  with  OMB  and  the 
inspector  general,  and  God  help  us  if  we  ever  have  to  rely  on  in- 
spectors general's  interpretations  of  anything  that  would  make 
sense. 

But  I  thank  this  panel,  and  I  certainly  thank  the  chairman. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Hall. 

Gentlemen,  you  have  been  very  generous  with  your  time.  I  ap- 
preciate your  being  with  us  and  staying  here  to  hear  our  comments 
and  answer  some  of  the  questions  as  well.  We  will  look  forward  to 
working  with  you. 

Our  next  witness  was  scheduled  to  be  Governor  Cuomo  of  New 
York.  Unfortunately,  a  last  minute  scheduling  conflict  prevents  his 
appearance  this  morning.  However,  without  objection,  I  would  like 
to  insert  in  the  record  at  this  point  the  Governor's  written  state- 
ment. 

I  would  also  like  to  insert  letters  objecting  to  the  September  12 
regulation  that  I  have  received  from  Governor  Fife  Symington  of 
Arizona,  Governor  Bill  Clinton  of  Arkansas,  Governor  Stan  Stevens 
of  Montana,  Governor  Ann  Richards  of  Texas,  and  Governor 
Howard  Dean  of  Vermont. 

Our  colleague,  the  Majority  Leader  Richard  Gephardt,  was  sup- 
posed to  be  here  to  testify  as  well  and,  unfortunately,  he  is  de- 
tained on  the  House  Floor  on  other  business,  and,  without  objec- 
tion, we  will  insert  his  statement  into  the  record  as  well. 

[Testimony  resumes  on  p.  272.] 

[The  statements  referred  to  follow:] 


239 


State  of  New  York 
Executive  Chamber 
Albany  12224 


Mario  M.  Cuomo 


October  15,  1991 


The  Honorable  Henry  Waxman 

United  States  House  of  Representatives 

Washington,   D.C.  20515 

Dear  Chairman  Waxman: 

Thank  you  for  your  invitation  to  appear  before  the  House 
Energy  and  Commerce  Subcommittee  on  Health  and  the  Environment 
regarding  the  Bush  Administration's  interim  final  regulations  on 
Medicaid,  provider  taxes,  and  intergovernmental  transfers.  I 
regret  that  I  cannot  attend,  but,  with  your  permission,  would 
like  to  submit  testimony  for  inclusion  in  the  written  record. 

The  regulations  apparently  would  cut  federal  Medicaid 
funding  in  situations  where  a  state  has  raised  its  financial 
share  of  the  Medicaid  program  through  taxes  on  hospitals  or 
through  transfers  from  counties  on  behalf  of  their  hospitals.  In 
New  York,   the  major,  portion  of  the  Medicaid  program  that  is 
funded  in  this  way  is  the  portion  that  provides  payments  to 
hospitals  to  help  defray  the  costs  of  health  care  for  the  poor, 
the  uninsured,   and  the  Medicaid  population.     Therefore,  while  all 
hospitals  in  New  York  could  potentially  suffer  cuts  in  funding 
due  to  these  regulations,  the  hospitals  that  will  be  hurt  the 
most  are  those  that  treat  the  highest  numbers  of  poor  people. 

These  regulations,    if  permitted  to  stand,  will  have  a 
devastating  effect  on  hospitals  throughout  the  country  and  on 
state  Medicaid  programs.     In  New  York  State,   we  estimate  that  the 
regulations  could  cost  the  State  government,    local  governments, 
and  the  hospitals  in  the  State  over  $400  million  in  1992  alone. 
I  urge  you  and  the  members  of  your  Subcommittee  to  pass 
legislation  which  will  prohibit  the  Administration  from 
finalizing  these  regulations  as  currently  written,  clarify  the 
intent  of  last  year's  law  on  the  use  of  provider  taxes,  and 
protect  the  ability  of  state  and  local  governments  to  finance  the 
state  share  of  Medicaid  through  the  intergovernmental  transfer  of 
local  tax  revenues  to  the  state. 

Again,   I  thank  you  for  inviting  me  to  testify  and  for  your 
attention  to  this  important  issue. 


Sincerely, 
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STATEMENT  BY  GOVERNOR  MARIO  M.  CUOMO 

Thank  you  Chairman  Waxman  and  members  of  the  Subcommittee. 

I  appear  before  you  today  to  urge  you  to  take  legislative 
action  on  an  issue  of  great  importance  to  the  entire  family  of 
New  York,  but  most  especially  to  the  New  Yorkers  —  some  two 
million  or  so  —  with  little  or  no  access  to  health  insurance. 
These  are  people  from  all  walks  of  life,  all  backgrounds,  all 
ethnic  groups,  all  ages.     Most  are  poor,  though  they  are  not 
exclusively  so.     Many  are  children  of  working  parents,  parents 
who  work  day  and  night  in  low-paying  jobs  for  employers  that 
offer  no  health  benefits.     Some  are  unemployed  due  to  the 
punishing  recession  that  still  holds  our  region  in  its  grip. 
Whatever  their  specific  circumstances,  all  have  one  thing  in 
common:  a  tenuous  connection  to  a  health  care  system  that  has 
become  more  and  more  costly  and  less  and  less  accessible.  All 
rely  on  our  State  and  local  governments  and  on  the  fine  hospitals 
of  New  York  State  to  help  them  receive  the  care  they  desperately 
need. 

The  regulations  we  are  here  to  discuss  today  threaten  to 
break  that  tenuous  connection,  the  lifeline  that  keeps  many  of 
our  low-income  citizens  one  step  away  from  abject  poverty  due  to 
the  high  cost  of  medical  care.     By  attempting  to  place  severe 
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limitations  on  our  ability  to  raise  revenue  to  fund  the  Medicaid 
program,  these  regulations  could  wreak  havoc  on  New  York's  health 
care  financing  system  and  severely  harm  our  poorest  citizens.  I 
am  here  today  to  urge  you  to  take  legislative  action  to  ensure 
that  this  does  not  happen. 

Allow  me  to  describe  the  health  care  system  in  New  York 
State,  and  why  we  have  serious  concerns  about  the  new 
regulations. 


Like  many  states  in  this  nation,  one  of  the  few  nations 
where  access  to  health  care  is  not  guaranteed,  we  in  New  York 
State  have  labored  to  put  into  place  a  system  of  health  care 
financing  and  insurance  that  is  designed  to  meet  the  health  care 
needs  of  as  many  citizens  as  possible  while  containing  costs.  We 
have  achieved  many  successes,  of  which  all  New  Yorkers  are 
justifiably  proud. 

We  have  been  particularly  successful  not  just  in  expanding 
care  but  in  containing  costs,  to  the  benefit  of  the  federal  and 
State  governments.     The  costs  of  health  care  rose  more  slowly  in 
New  York  State  during  the  1980s  than  in  any  other  state  in  the 
Union. 
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At  the  same  time,  we  have  made  an  extraordinary  commitment 
to  the  Medicaid  program.     The  federal  government,  led  by  you, 
Chairman  Waxman,  has  encouraged  states  to  expand  their  Medicaid 
programs  through  options  and  mandates  which  we  have  strongly 
supported.     Indeed,  we  have  taken  nearly  every  Medicaid  option 
available  in  an  effort  to  provide  insurance  to  as  many  New 
Yorkers  as  possible. 

We  have  several  programs  in  place  to  cover  the  uninsured  who 
are  left  behind  by  the  federal  Medicaid  and  Medicare  programs. 
For  example,  we  have  a  comprehensive  State-only  medical 
assistance  program  which  covers  our  general  assistance,  or,  as  we 
refer  to  it,  Home  Relief  population.     These  are  often  long-term 
unemployed  people  whose  unemployment  benefits  have  run  out,  or 
who  are  disabled  and  do  not  qualify,  for  a  variety  of  reasons, 
for  federal  income  maintenance  programs.     There  is  no  federal 
contribution  to  this  program.     It  is  funded  completely  through 
State  and  local  tax  revenues. 

This  is  a  significant  commitment.     It  costs  us  $1.5  billion 
a  year.     Some  other  states  do  not  help  this  category  of  people 
having  decided  —  in  effect  —  that  if  the  federal  government 
does  not  help,  the  state  will  do  nothing. 

Moreover,  we  have  just  instituted  a  new  program  —  the  Child 
Health  Insurance  Plan  —  which  is  designed  to  make  health 
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insurance  affordable  for  children  who  are  not  eligible  for 
Medicaid.     Under  this  program,  low- income  families  can  purchase 
primary  care  insurance  for  $25  dollars  per  child  per  year,  a 
fraction  of  the  market  cost. 

Further,  we  have  contracted  with  four  insurers  to 
participate  in  five  regional  pilot  projects  to  test  alternative 
means  of  providing  coverage  to  uninsured  New  Yorkers.     We  have 
two  kinds  of  pilot  projects:  an  employer  incentive  program  which 
provides  subsidized  coverage  to  small  businesses  and  an 
individual  subsidy  program  which  subsidizes  the  purchase  of 
health  insurance  by  low  income  individuals  and  families. 

But  despite  these  efforts,  which  are  recognized  nationally 
as  pioneering  in  their  scope  and  design,  there  are  many  New 
Yorkers  who  still  fall  through  the  holes  in  our  health  care 
safety  net.     There  are  many  reasons  for  this,  not  least  the  lack 
of  a  comprehensive  health  care  policy  at  the  national  level.  We 
can  do  all  we  can  at  the  State  level  to  solve  our  health  care 
problems,  but  the  health  care  crisis  is  one  of  national 
proportions  and  demands  national  solutions. 

Nevertheless,  the  New  York  State  government,  with  the 
cooperation  of  the  hospital  industry  and  local  governments,  has 
put  in  place  a  hospital  financing  system  which  is  designed  to 
guarantee  that  all  New  Yorkers  receive  hospital  care  without 
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forcing  hospitals  to  incur  huge  losses  due  to  the  uncompensated 
care  they  provide.     Instituted  in  1983,  this  system  is  based  on 
the  premise  that  all  parties  —  hospitals,  State  and  local 
governments,  insurers  and  individuals  —  share  in  the 
responsibility  to  provide  health  care  for  our  low-income  citizens 
and  for  the  uninsured.     This  system,  a  social  contract  if  you 
will,  works  as  follows. 

First,  all  hospitals  agree  to  provide  emergency  care  to 
anyone  and  everyone  who  seeks  it.     This  is  an  extremely  important 
cornerstone  of  our  health  care  system.     All  hospitals  take  all 
comers,  regardless  of  ability  to  pay.     Therefore,  all  hospitals 
provide  charity  care  for  which  they  are  not  reimbursed  by  either 
insurance  companies,  Medicare,  Medicaid,  or  self -pay  patients. 

Second,  all  payers  (except  Medicare)   agree  to  reimburse  all 
hospitals  for  inpatient  care  provided  based  on  a  uniform  system. 
This  system,  known  as  an  "all-payer"  system,  ensures  that  all 
hospitals  are  reimbursed  at  rates  based  on  the  reasonable  costs 
incurred  due  to  the  provision  of  efficiently  provided  care,  and 
prevents  unchecked  cost-shifting  based  on  insurance  coverage. 
The  all-payer  system  is  one  of  the  main  reasons  New  York  led  the 
nation  in  health  care  cost  containment  during  the  last  decade. 

Third,  all  payers  agree  to  help  cover  the  cost  of  care  for 
the  poor  and  the  uninsured  by  contributing  to  a  low-income  and 
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charity  care  pool.     Under  this  pooling  arrangement,  which  was 
recognized  by  this  Committee  as  a  pioneering  effort  in  1987  when 
an  exemption  was  granted  from  the  new  federal  supplemental  low 
income  reimbursement,  or  "disproportionate  share"  rules,  all 
payers  (except  Medicare)  add  an  extra  5.48%  to  their  inpatient 
hospital  bills.     These  contributions  are  collected  from 
hospitals,  matched  by  the  federal  government,  and  then  disbursed 
to  hospitals  based  on  the  amount  of  low-income  care  they  provide. 
There  is  no  double-billing  of  Medicaid.     Because  all  hospitals  in 
the  state  provide  charity  and  low-income  care,  all  hospitals 
receive  a  payment  from  the  pool  to  help  cover  losses  associated 
with  such  care. 

Fourth,  the  local  governments  have  agreed,  on  behalf  of  the 
public  hospitals  within  their  jurisdictions,  to  contribute  the 
State  and  local  share  of  the  cost  of  supplemental  Medicaid 
payments  which  help  defray  the  costs  of  care  for  the  poor  and 
those  not  covered  by  the  federal  Medicaid  program.  Similarly, 
voluntary  hospitals  with  an  extremely  high  volume  of  poor  and 
uninsured  patients,  pay  a  tax  related  to  the  State  costs  of 
supplemental  Medicaid  payments  to  help  defray  the  costs  of  care 
for  their  poor  and  uninsured  patients. 

Through  this  system,  one  under  which  all  share  in  the 
responsibility  to  ensure  access  to  health  care  for  the  poor  and 
\uninsured,  New  Yorkers  are  guaranteed  access  to  the  hospital 
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system.  It  is  a  grand  social  contract,  one  which  reinforces  and 
strengthens  the  family  that  is  New  York. 

*  *  * 

The  federal  regulations  issued  on  September  12  threaten  to 
undermine  this  entire  system. 

First,  the  regulations  would  apparently  prohibit  states  from 
using  revenues  from  taxes  on  health  care  providers  to  match 
federal  Medicaid  funds.     The  regulations  say  that  if  there  is  a 
"significant  correlation"    or  "integral  relation"  between  a  tax 
and  Medicaid  reimbursements,  then  revenue  from  the  tax  is  not 
matchable. 

This  provision  of  the  regulations  would  seem  to  call  into 
question  two  of  the  financing  systems  I  described  earlier  in  my 
testimony,  namely,  the  charity  care  pool  under  which  all  payers 
in  the  State  add  a  contribution  onto  their  inpatient  hospital 
bills  —  the  contribution  is  then  assessed  from  hospitals  and 
used  to  provide  supplemental  Medicaid  payments  —  and  the  special 
supplemental  Medicaid  payments  provided  to  voluntary  hospitals 
with  a  high  volume  of  Medicaid  patients,  which  are  financed 
through  hospital  taxes. 

Second,  the  regulations  appear  to  prohibit  the  use  of 
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revenue  provided  by  local  governments  to  fund  supplemental 
Medicaid  payments  for  public  hospitals  within  their 
jurisdictions.     The  regulations  prohibit  voluntary  donations, 
"public  or  private,"  from  being  used  to  match  federal  Medicaid 
dollars.     As  I  have  already  described,  local  governments  in  New 
York  State,  besides  contributing  generally  to  the  State  share  of 
Medicaid  spending,  contribute  the  entire  State  share  on  behalf  of 
their  public  hospitals  in  order  to  receive  supplemental  low- 
income  and  charity  care  Medicaid  payments.     This  financing  system 
would  apparently  be  nullified  by  the  regulations. 

We  estimate  that  these  regulations  could  cut  federal  aid  to 
the  public  hospitals  in  New  York  City  by  $185  million  next  year. 
Perhaps  I  should  repeat  that:  these  regulations  could  cut  federal 
aid  to  the  public  hospitals  in  New  York  City  by  $185  million  next 
year.     Let  me  list  the  potential  losses  for  you:  Harlem  Hospital, 
$28  million,  or  10%  of  its  budget;  Bellevue,  $13  million,  or  4% 
of  its  budget;  Bronx  Municipal,  $17  million,  or  7%  of  its  budget; 
Kings  County  Hospital,  $25  million,  or  7%  of  its  budget;  and  the 
list  goes  on.     Needless  to  say,  cuts  of  this  size  would  be 
devastating. 

One  only  needs  to  hear  the  names  of  these  hospitals  to  know 
that  these  are  the  hospitals  on  the  front  lines,  the  hospitals 
that  are  dealing  day  in  and  day  out  with  the  twin  epidemics  of 
drug  abuse  and  AIDS;  the  hospitals  that  labor  to  remedy  the  ill 
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effects  of  poverty  and  neglect;  the  hospitals  that  work  to  treat 
serious  conditions  that  could  have  been  prevented,  if  only  every 
American  had  access  to  primary  health  care. 

How  is  Harlem  Hospital,  with  $28  million  less,  to  continue 
to  provide  pre-natal  care  to  the  women  of  Harlem?     How  is  Bronx 
Municipal  to  provide  pediatric  services  to  the  children  of  the 
South  Bronx?     How  is  Bellevue,  with  one  of  the  busiest  emergency 
rooms  in  the  world,  to  continue  to  provide  emergency  care  to  all 
who  need  it?     And  how  is  New  York  City,  which  provides 
substantial  support  to  these  hospitals,  to  make  up  for  the  lost 
federal  aid  due  to  these  regulations  when  the  City  is  projecting 
yawning  budget  deficits  of  $1.5  billion  for  the  next  several 
years? 

Nor  are  we  just  concerned  about  the  effect  of  the 
regulations  on  New  York  City  and  its  public  hospitals.  All 
hospitals  and  counties  in  the  State  could  suffer  major  losses. 
The  regulation  could  cost  the  New  York  State  government,  through 
April  1,   1993,  over  $400  million  and  the  hospitals  in  New  York 
State  over  $1.3  billion.     These  are  crushing  losses. 

Are  we  >  in  some  way  "scamming"  the  federal  government  by 
using  the  Medicaid  program  to  help  these  hospitals  cover  the 
costs  of  care  to  the  indigent?    I  believe  the  answer  is  no.  I 
believe  we  are  using  the  Medicaid  program  in  the  way  Congress 
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intended,  by  addressing  the  health  care  needs  of  the  poor  and 
helping  hospitals  cover  the  costs  of  such  care.     Since  when  are 
local  tax  dollars,  as  the  regulations  imply,  not  good  enough  to 
match  federal  dollars?    We  have  been  using  local  tax  dollars  to 
match  federal  Medicaid  dollars  since  the  inception  of  the 
Medicaid  program.     The  same  taxpayers  that  pay  taxes  to  the  City 
of  New  York  to  support  Metropolitan  Hospital,  or  to  the  County  of 
Nassau  to  support  Nassau  County  Medical  Center  pay  taxes  to  the 
State  of  New  York.     Why  has  the  use  of  local  tax  dollars  to  fund 
Medicaid  suddenly  been  called  into  question? 

And,  while  we  are  in  the  interrogative  mood,  who  gave  the 
federal  government  the  right  to  question  how  Governors  raise 
revenue  and  how  state  legislatures  raise  taxes?     Do  states 
prohibit  the  federal  government  from  raising  revenue  in  any  way 
it  sees  fit?    Have  we  told  the  federal  government  that  it  cannot 
borrow  from  our  children  to  bail  out  corrupt  savings  and  loans 
institutions?    That  is  the  federal  government's  business.  And 
yet,  the  Administration  deigns  to  tell  us  how  we  may  and  may  not 
raise  revenue  to  finance  health  care  for  the  poor. 

Accusations  to  the  contrary,  the  issue  here  is  not  greed, 
corruption,  mismanagement  or  misapplication  of  complicated 
provisions  of  federal  Medicaid  law.     The  issue  boils  down  to  a 
fundamental  question:     Who  pays  for  the  spiral ing  cost  of  health 
care  in  America? 


250 


ii 

After  a  decade  of  "Fend-f or-Yourself-Federalism"  —  a  policy 
that  saw  the  federal  government  disinvest  in  state  and  local 
governments  while  transferring  responsibilities  onto  them  to  deal 
with  emerging  national  problems  like  drugs,  AIDS,  and 
homelessness  —  Washington  is  now  preparing  a  new  assault  on  the 
states  through  these  regulations. 

This  spring,  the  President's  budget  director  sent  "S.W.A.T" 
teams  to  state  capitals  to  investigate  what  the  budget  director 
called  gross  underestimating  of  Medicaid  costs  by  the  states. 
Refusing  to  recognize  that  a  year-long  national  recession  by  its 
nature  drives  up  the  cost  of  programs  to  help  people  with  low 
incomes,  federal  officials  expressed  surprise  and  dismay  when 
states'  Medicaid  budgets  grew  with  the  increase  in  unemployment. 
The  recession  and  health  care  inflation  are  the  real  reasons  for 
Medicaid  cost  growth    —  but  rather  than  offer  a  comprehensive 
national  health  reform  plan,  the  federal  government  has  decided 
to  divert  attention  from  the  main  issue  by  questioning  how  states 
raise  revenues  to  finance  their  portion  of  the  Medicaid  program. 

The  sad  truth  is  all  of  this  is  unnecessary. 

President  Bush  has  two  choices:  Make  the  reform  of  our 
costly  and  inefficient  health  care  system  an  immediate  national 
priority,  or  divert  our  attention  from  this  important  task  by 
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engaging  in  conflict  with  states  on  questions  of  cost  shifting. 

The  Administration  has  taken  the  latter  course,  preferring 
the  status  quo  over  change,  confrontation  over  cooperation, 
retreat  instead  of  progress.     When  this  war  is  over,  after  hours 
of  hearings  and  meetings  and  the  expenditure  of  considerable 
resources  on  both  sides,  no  one  will  be  a  winner.     Regardless  of 
who  prevails,  not  one  dime  of  cost  savings  will  be  achieved,  not 
one  poor  child  without  health  insurance  will  obtain  it,  no 
hospital  will  be  more  efficient  and  the  public  will  be  ill- 
served. 

In  the  absence  of  leadership  from  the  White  House,  Congress 
must  take  the  lead  and  work  with  states  on  comprehensive  health 
care  reform.     Governors  are  eager  to  work  with  the  Administration 
and  Congress  on  a  more  rational  and  cost-effective  health  care 
system.     As  employers,  we  know  first  hand  how  skyrocketing  health 
care  costs  make  it  not  only  more  expensive  to  build  a  car  in 
America,  but  more  expensive  to  educate  a  child,  build  a  highway 
or  police  the  streets.     As  providers,  we  know  how  the  rising  cost 
of  health  care  has  taken  a  larger  percentage  of  our  budgets  over 
the  last  several  years  than  any  other  function  of  government. 
And,  as  managers,  we  appreciate  the  logic  of  early  intervention 
and  preventive  measures  to  reduce  expensive,  acute  health  care 
for  illnesses  that  could  have  been  avoided. 
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Congress  can  begin  by  rescinding  the  new  Medicaid 
regulations  through  legislation.     The  effective  date,  January  1, 
is  less  than  three  months  away,  and  we  have  yet  to  be  enlightened 
by  federal  officials  as  to  the  exact  effect  of  the  regulations  on 
states. 

Governors  across  the  country  are  struggling  with  difficult 
fiscal  problems  brought  on  by  the  continuing  recession.  Thirty- 
one  states,  home  to  85  percent  of  the  American  people, 
experienced  budget  shortfalls  last  year,  requiring  service  cuts, 
layoffs,  and  tax  increases.     Special  sessions  are  planned  for 
later  this  year  in  a  number  of  states  as  revenues  continue  to  lag 
behind  the  spending  increases  necessitated  by  increased 
unemp loyment . 

I  am  saddened  that  we  live  in  a  country  where  access  to 
health  care  for  all  seems  but  a  far  off  dream.     In  New  York  we 
have  struggled  to  put  a  system  in  place  that  guarantees  at  least 
some  level  of  care  for  all  New  Yorkers.     But  rather  than  helping 
us  in  this  effort  —  rather  than  proposing  a  comprehensive 
national  health  care  reform  plan  that  guarantees  access  to  health 
care  for  all  —  the  Administration  appears  to  be  practicing  the 
politics  of  diversion,  of  divide  and  conquer.     By  calling 
Governors  and  state  legislators  schemers  and  scammers,  our 
attention  and  energy  is  diverted  from  the  burning  issue  of  health 
care  reform  to  the  issue  of  who  pays  for  the  inadequate  patchwork 
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system  we  currently  have  in  place. 

The  Governors  have  accepted  Medicaid  mandates  passed  by 
Congress  and  signed  by  the  President,  many  of  which  we  in  New 
York  have  actively  supported.     As  you  may  know,   I  am  the  only 
Governor  who  did  not  call  upon  Congress  and  the  Administration  to 
cease  all  Medicaid  mandates  several  years  ago.     We  have  welcomed 
federal  assistance  when  it  has  been  offered.     But  now,  after 
expanding  and  accepting  more  and  more  responsibility,  the  federal 
government  seeks  to  make  it  more  and  more  difficult  for  us  to 
fund  these  mandated  expansions.     Such  "f end-f or-yourself 
federalism"  threatens  to  undo  our  entire  health  care  system,  and 
must  be  stopped. 

I  urge  this  committee  to  enact  legislation  immediately  to 
stop  these  regulations  and  to  clarify  congressional  intent  in 
this  area.     If  there  truly  are  abuses,  they  should  be  rooted  out. 
If  states  are  taking  unfair  advantages  on  behalf  of  their  poor 
citizens,  consider  the  actions  and  craft  a  solution.     But  please 
make  sure  that  the  only  lifeline  that  so  many  Americans  have  to 
good  health  is  not  severed. 


52-218  0-92-9 
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STATE  OF  WEST  VIRGINIA 

OFFICE  OF  THE  GOVERNOR 

CHARLESTON  2530S 


November  1,  1991 

Gaston  Caperton 
Governor 


The  Honorable  Henry  A.  Waxman 
U.  S.  House  of  Representatives 
Washington,   DC  20515 

RE:     Interim  Final  Rule  on  Donated  Funds 
and  Provider  Taxes 

Dear  Congressman  Waxman: 

I  am  writing  to  you  regarding  a  matter  of  considerable  urgency 
and  concern  to  the  State  of  West  Virginia. 

As  you  know,  the  Health  Care  Financing  Administration  recently 
published  in  the  Federal  Register  an  interim  final  rule  relating  to 
the  use  of  voluntary  contributions  and  provider  taxes  to  finance 
states*  Medicaid  programs.  These  regulations,  effective  January  1, 
1992,  will  have  a  devastating  effect  on  many  states'  abilities  to 
fund  their  Medicaid  obligations.  Consequently ,  the  men,  women  and 
children  of  this  country  who  depend  upon  the  Medicaid  program  as 
their  only  source  of  health  care  coverage  will  suffer. 

While  West  Virginia  will  not  be  as  severely  affected  as  states 
that  use  contributions  and/or  provider  taxes  to  finance  their  basic 
Medicaid  programs,  the  citizens  of  our  state  will  nevertheless 
suffer.  West  Virginia's  Medicaid  program  pays  a  physician  $10.00 
for  an  office  visit.  Consequently,  some  physicians  refuse  to  see 
Medicaid  beneficiaries.  We  currently  have  pending  a  law  suit  that 
would  order  us  to  increase  physician  and  other  fees  to  enhance 
access.  The  Caperton  Administration  has  made  an  unprecedented 
commitment  to  West  Virginia's  Medicaid  program.  This  year  we  have 
a  state  budget  of  almost  $140  million.  The  Medicaid  bills  are 
current  for  the  first  time  in  recent  memory.  However,  we  simply 
cannot  keep  pace  with  increased  federal  mandates  and  utilization, 
and  with  the  real  need  to  increase  reimbursement  rates,  the 
Legislature  recently  passed  legislation  that  imposes  a  tax  on  non- 
institutional  providers.  We  will  need  to  examine  other  approaches 
in  the  near  future. 
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In  light  of  those  facts,  I  request  your  support  in  opposing 
the  adoption  of  this  interim  final  rule.  We  believe  that  these 
regulations  represent  poor  public  policy  and  will  cause  irreparable 
harm  to  the  health  care  service  that  states  are  now  able  to  provide 
to  our  most  vulnerable  citizens. 

Therefore,  I  urge  you  to  immediately  convey  your  opposition  to 
this  proposed  rule  to  DHHS  Secretary  Sullivan.  Further,  we  would 
welcome  an  opportunity  to  exchange  our  opinion,  observations  and 
proposals  with  appropriate  federal  officials.  Collectively,  we 
believe  a  sound,  comprehensive  and  financially  responsible  health 
care  policy  can  and  must  be  established  for  the  country.  The 
regulations  proposed  by  HCFA  do  not  serve  this  end  and  must  be 
modified. 

If  there  is  any  additional  information  I  may  be  able  to 
provide,  please  do  not  hesitate  to  contact  me.  Your  cooperation  in 
this  matter  will  be  greatly  appreciated. 


Governor 


GC:  jf 
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Howard  Dean,  M.D. 
Governor 


State  of  Vermont 
Office  of  the  Governor 

Pavilion  Office  Building 
Montpelier,  Vermont  05609 


(802)  828-3333 


October  3,  1991 


The  Honorable  Henry  A.  Waxman,  Chair 
House  Energy  and  Commerce  Committee 
Subcommittee  on  Health  and  the  Environment 
2424  Rayburn  Office  Building 
Washington,  D.  C.  20515 


Dear  Congressman  Waxman: 

I  am  writing  to  add  my  statement  of  grave  concern  to  those  of  other  states  testifying  before 
your  subcommittee  about  the  HHS  rule  restricting  Medicaid  provider  tax  programs.  If 
allowed  to  become  law,  that  rule  will  have  devastating  impact  on  Vermont's  ability  to 
sustain  a  viable  Medicaid  program. 

Provider  specific  taxes  and  voluntary  donations  are  not  driving  the  costs  of  Medicaid  as  is 
implied  by  the  rule.  They  simply  help  the  states  pay  for  health  care  services  to  the  poor  and 
disadvantaged  that  HHS  and  Congress  have  wanted  to  provide,  and  for  which  HHS  would 
have  to  provide  federal  matching  funds  in  any  event.  .  Vermont's  Medicaid  caseload  has 
increased  17.8  percent  in  the  past  year,  after  an  almost  10  percent  increase  the  year  before. 
That  increase  came  with  important  Medicaid  expansions  and  improvements,  and  with  the 
economic  recession  that  has  hit  the  Northeast  and  Vermont  particularly  hard.  The  increase 
was  not  prompted  by  the  availability  of  provider  tax  revenues. 

Vermont  has  taken  pride  in  adopting  Medicaid  eligibility  and  service  options  and  operating 
a  broad  program  even  in  tough  economic  times.  We  have  not  relied  solely  on  provider  taxes 
or  voluntary  donations,  nor  have  we  hesitated  to  raise  taxes  of  general  application  to  help 
pay  for  health  needs  of  our  people.  We  have  increased  taxes  in  each  of  the  last  two  years, 
including  changes  to  raise  sales  tax  and  income  tax  receipts  by  25  percent  and  12  percent 
respectively.  Even  as  we  adopted  our  modest  provider  tax  provision  last  year,  we  also 
increased  our  General  Fund  appropriation  to  pay  for  increasing  Medicaid  costs. 

We  have  so  far  been  able  to  avoid  dismantling  a  Medicaid  system  that  we  believe  is  both 
generous  and  cost  efficient.  We  will  inevitably  be  forced  in  that  direction  if  the  HHS  rule 
goes  into  effect  as  planned  on  January  1,  1992.  We  want  to  have  the  best  program  possible 
but  we  cannot  go  it  alone.  To  have  a  rule  such  as  the  one  proposed  go  into  effect  will 
present  serious  obstacles  to  the  maintenance  of  a  Medicaid  system  that  was  carefully  built. 
To  have  it  take  effect  in  January  would  be  disastrous. 

I  strongly  urge  action  by  the  Congress  to  prohibit  implementation  of  this  rule  in  January, 
and  of  any  rule  limiting  state  use  of  provider  specific  taxes  as  matching  funds,  as  specifically 
authorized  by  Congress. 


RE:  Provider  Taxes  as  Medicaid  State  Match 


Sincerely  yours, 


Howard  Dean,  M.  D. 
Governor 
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STATE  OF  KANSAS 


OFFICE  OF  THE  GOVERNOR 


JOAN  FINNEY,  Governor 
State  Capitol  2~*  Floor 
Topeka,  KS  66612-1590 


TDD=  l-VH)-W2-l>15-2 
FAX' .  <)I  i  i?lJ6-r<>"5 


October  17,  199 


The  Honorable  Henry  A.  Waxman 
2418  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Representative  Waxman: 

This  letter  is  following  up  my  letter  to  you  dated  October  7,   1991  regarding  the 
Interim  Final  Rule  with  Comment  published  in  the  Federal  Register  on 
September  12,   1991  prohibiting  states'  abilities  to  raise  Medicaid  matching 
funds  through  provider  fees,  voluntary  donations  or  interagency  transfers  from 
health  care  providers. 

This  rule  will  in  effect  cap  Medicaid  expenses  for  the  first  time.     It  will  give 
line-item  veto  authority  to  the  Health  Care  Financing  Administration  (HCFA)  in 
deciding  which  parts  of  each  state  and  local  government's  finances  are  eligible 
for  federal  Medicaid  payments,  Including  interagency  and  intergovernmental 
transfer  of  government  funds  for  Medicaid  services.     It  will  also  infringe  on  a 
state's  sovereign  right  to  raise  revenues  through  provider  or  other  taxes. 

I  am  recommending  that  Congress  act  along  these  lines: 

♦Exempt  charitable  donations. 

♦Exempt  all  government  taxes,  general  or  specific,  not  applied  to  the 
Medicaid  revenues  of  providers. 
♦Exempt  all  governmental  transfers  of  public  funds. 

I  am  very  concerned  that  these  ambiguous  rules  will  become  law  on  January  1, 
1992.     As  I  understand  the  rules,  even  if  a  state  has  a  written  waiver  from 
HCFA,  every  state  is  subject  to  retroactive  disallowance  when  this  rule  takes 
effect. 

I  again  urge  you  to  take  strong  legislative  action  on  this  issue. 
Thank  you  for  your  consideration. 


Sincerely, 


258 


Hon.  Richard  A.  Gephardt 
Majority  Leader 

Testimony  before  the  Subcommittee  on  Health  and  the  Environment 
Committee  on  Energy  and  Commerce 
October  16,  1991 


INTRODUCTION 

Mr.  Chairman,  Members  of  the  Committee,  I  appreciate  very  much 
the  opportunity  to  testify  today  on  the  State  Share  of  Medicaid 
Expenditures.  Your  ongoing  efforts  to  correct  the  deficiencies  in 
our  national  health  care  policy  are.  to  be  applauded,  and  I  look 
forward  to  working  with  you  further  to  find  solutions  to  the  many 
problems  we  currently  face. 


BACKGROUND  and  the  RULE 

The  interim  final  rule  proposed  by  the  Health  Care  Financing 
Administration,  HCFA,  with  the  support  of  the  Administration, 
severely  threatens  the  delivery  of  health  care  to  the  country's 
most  vulnerable  population:  28  million  poor  and  disabled  people, 
about  half  of  whom  are  children. 

To  be  blunt,  at  its  best,  this  rule  is  ambiguous  and  unclear. 
At  its  worst,  portions  of  it  are  illegal,  and  repudiate 
Congressional  intent  in  the  Omnibus  Budget  Reconciliation  Act  of 
1990.  The  law  makes  clear  that  States  may  claim  federal  matching 
payments  for  revenues  raised  by  any  tax  —  whether  specific  to 
providers  or  not. 

Further,  though  the  preamble  to  the  regulations  states  that 
intergovernmental  transfers  of  funds  are  not  prohibited,  all 
references  to  such  transfers  in  current  law  have  been  deleted  by 
the  regulation,  putting  them  in  jeopardy.  And,  the  definition  of 
"provider"  does  not  clearly  exclude  local  governments  from  being 
considered  as  "providers." 


IMPACT  ON  STATES 

Insofar  as  we  can  determine,  given  the  absence  of  clear 
criteria  in  the  regulations,  their  effect  will  be  to  eliminate  a 
large  number  of  State  funding  mechanisms.  Implementing  these 
regulations  on  January  1,  1992,  in  the  middle  of  the  States'  fiscal 
year,  will  throw  State  budgets  into  chaos.  Special  sessions  of 
State  legislatures  will  be  reguired  to  deal  with  the  budget 
shortfalls  that  result  from  the  loss  of  these  Medicaid  funds. 

The  impact  promises  to  be  particularly  onerous  in  the  midst 
of  the  current  recession.  States  —  some  in  very  perilous 
financial  condition  —  are  attempting  to "maintain  the  safety  net 
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for  the  unemployed,  whose  health  care  benefits  were  lost  along  with 
their  jobs.     Now  they  will  face  new  burdens. 

The  past  ten  years  under  Republican  administrations  have  left 
our  cities  and  States  with  a  shrinking  share  of  federal  dollars, 
at  the  same  time  that  they  have  been  faced  with  meeting  new  and, 
I  believe,   necessary  federal  Medicaid  mandates. 

The  funding  mechanisms  that  the  Administration  now  opposes  are 
keeping  critical  Medicaid  programs  in  place  and  hospital  doors  open 
—  and  providing  desperately  needed  health  care  to  people  with  no 
other  access  to  care. 


IMPACT  ON  MISSOURI 

My  own  State  of  Missouri,  like  many  other  States,  faces  a 
tremendous  challenge  in  providing  mandated  Medicaid  coverage  to  the 
increasing  numbers  of  eligible  beneficiaries  brought  about  by  a 
weak  economy. 

The  efforts  of  the  Saint  Louis  region  I  represent  would  be 
seriously  damaged  if  intergovernmental  transfers  are  in  jeopardy. 
Saint  Louis  City's  intergovernmental  transfer/certification  program 
is  essential  to  the  area's  effort  to  expand  access  to  health  care 
to  our  Medicaid-eligible  population. 

Saint  Louis  City  and  County  have  joined  in  a  partnership 
which,  with  the  assistance  of  the  State  and  federal  governments, 
has  enabled  them  to  develop  an  efficient  and  cost-effective  system 
of  clinic  and  hospital  services.  The  health  care  expenditures  and 
the  services  provided  compare  favorably  with  those  of  other  areas 
of  the  country  with  much  larger  populations.  I  am  proud  of  this 
regional  program,  and  I  would  be  dismayed  to  see  its  ability  to 
fund  services  to  our  vulnerable  population  jeopardized  by  a 
regulatory  attack  on  intergovernmental  transfers. 

Additionally,  the  State  Medicaid  agency  and  Missouri  hospitals 
have  worked  in  partnership  since  1989  to  use  voluntary 
contributions  as  a  temporary  means  of  maintaining  a  responsive 
Medicaid  program  within  this  difficult  fiscal  context. 

The  Missouri  voluntary  contributions  program  has  significantly 
enhanced  the  effectiveness  of  the  Medicaid  program  and  its  ability 
to  serve  at-risk  children  and  women.  I  am  gravely  concerned  about 
the  negative  effect  an  outright  ban  on  voluntary  contributions  will 
have  on  the  State  of  Missouri.  I  understand  the  Administration's 
concerns  about  voluntary  contributions,  but  I  believe  that  States 
should  be  able  to  continue  reasonable  programs  at  a  reasonable 
level . 

In  Missouri,  Medicaid  covers  25%  more  people  now  than  it  did 
just  four  years  ago.  More  than  one  in  ten  Missourians  were  covered 
by  Medicaid  at   some  point   last  year.  Medicaid  will  pay  for 


260 


nearly  40.  perqent  of  all  births  in  the  coming  year.  More  than  one 
half  of  all  nursing  home  patients  in  the  State  rely  upon  Medicaid. 
This  massive  increase  in  coverage,  combined  with  continued  health 
care  cost  inflation,  is  the  main  reason  Medicaid  costs  have  risen 
so  rapidly. 

Voluntary  contributions  comprise  only  5%  of  the  State's 
Medicaid  expenditures,  yet  keep  critical  health  programs  going. 
If  the  interim  final  rule  under  examination  today  is  implemented 
as  planned,  it  is  estimated  that,  during  the  State  fiscal  year 
1992,  Missouri  will  lose  $160  million  in  voluntary  contributions 
and  the  federal  matching  dollars  that  these  funds  would  have 
triggered. 


IMPACT  ON  PEOPLE 

More  important  than  State  budgets,  however,  are  the  ultimate 
victims  of  this  rule.  Thousands  of  pregnant  women,  children  and 
disabled  individuals  will  be  denied  care  when  the  programs  they 
depend  on  face  deep  cuts  or  even  cease  to  exist. 

It  is  important  to  emphasize  that  this  hearing,  this 
disagreement  with  the  Administration,  is  about  people.  We  are  not 
here  today  to  beef  up  the  profits  of  private  hospitals.  This  is 
clearly  evident  in  the  number  —  and  diversity  —  of  organizations 
which  have  stated  their  opposition  to  these  regulations:  The 
National  Conference  of  State  Legislatures,  the  National  Governors 
Association,  child  advocacy  groups,  labor,  a  wide  variety  of  health 
care  associations,  public  interest  groups  and  the  U.S.  Chamber  of 
Commerce.  (unanimous  consent  request  to  submit  letter  into  the 
record) 

These  regulations  deprive  the  States  of  the  means  to  continue 
giving  decent  health  care  to  their  most  vulnerable  populations. 
The  Administration  is  attempting  to  save  dollars  at  the  expense  of 
people's  health. 


A  CALL  TO  THE  ADMINISTRATION:     WORK  WITH  US 

If  the  Administration  objects  to  specific  irregularities  in 
the  Medicaid  funding  mechanisms  of  specific  States,  if  they  have 
found  genuine  instances  of  illegitimate  triggering  of  federal 
matching  dollars,  I  call  upon  them  to  share  their  facts  and  their 
concerns  with  Congress.  We  are  willing  to  work  with  them  to  stop 
illegitimate  practices  —  but  we  intend  to  protect  legitimate  ones, 
an  intention  I  would  hope  the  Administration  shares. 

I  am  pleased  that  Dr.  Wilensky  is  here  today.  I  have  written 
to  her,  urging  that  HCFA  put  aside  the  current  flawed  regulations 
and  work  with  Chairmen  Dingell  and  Waxman  and  the  other  members  of 
this  committee  in  a  good  faith  effort  to  resolve  this  issue 
reasonably  and  equitably.      I  hope  that  she  is  willing  to  do  so. 

And  I  call  upon  the  Administration  to  acknowledge  the  larger 
health  care  problems  affecting  our  nation  and  to  work  with  us  on 
national  health  care  reform.  The  problems  the  States  are 
struggling  with  in  trying  to  run  their  Medicaid  programs  are  in 
large  measure  symptoms  of  a  serious  crisis  in  our  overall  health 
care  delivery  and  financing  systems.  We  need  to  address  these 
systemic  dysfunctions. 

In  the  meantime,  the  States  deserve  alternative  ways  to 
finance  the  delivery  of  health  care  to  the  country's  most 
vulnerable  citizens,   as  provided  by  the  law. 
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Congress  of  tfje  ®mteb  States 


ftouit  of  JUpresentatibeS 


I&jsf)ington,  JB.C.  20515 


October  1,  1991 


Gail  R.  Wilensky,   Ph.D.,  Administrator 
Health  Care  Financing  Administration 
314-G  Hubert  H.  Humphrey  Building 
330  Independence  Avenue,  S.W. 
Washington,  D.C.     2  0201 

Dear  Dr.  Wilensky: 

We  are  writing  to  urge  you  to  withdraw  the  interim  final  rule 
published  in  the  September  12  Federal  Register  relating  to  the  use  of 
voluntary  contributions,  provider-specific  taxes,  and 
intergovernmental  transfers  to  finance  State  Medicaid  spending. 

This  morning,  the  Subcommittee  on  Health  and  the  Environment  held 
a  hearing  on  this  regulation.     Witnesses  from  Alabama,  California, 
Kentucky,  Oklahoma,  New  York,  Tennessee,  and  Texas  testified  that  the 
regulation,   if  implemented  on  January  1  as  scheduled,  would,  at  a 
minimum,  trigger  major  cutbacks  in  current  State  Medicaid  programs.  In 
some  cases,  this  regulation  could  destabilize  entire  State  budgets. 

History  teaches  that  the  ultimate  victims  of  these  cutbacks  would 
be  low-income  mothers  and  children.  The  last  major  Federal  Medicaid 
cutback  of  this  magnitude  —  the  result  of  efforts  by  President  Reagan 
to  cap  the  program  in  1981  —  fell  disproportionately  on  low-income 
mothers  and  children.     There  is  no  reason  to  think  that  the  results 
will  be  any  different  this  time  around. 

What  is  particularly  galling  to  us,  as  conferees  on  the  1990 
Omnibus  Budget  Reconciliation  Act,  is  that  the  damage  this  regulation 
would  inflict  is  not  only  unnecessary  and  unauthorized,  but  expressly 
prohibited. 

The  Medicaid  statute  clearly  prohibits  HCFA  from  disallowing 
Federal  matching  funds  for  expenditures  paid  for  with  revenues  from 
provider-specific  taxes,  with  one  narrow  exception:     in  the  case  of 
providers  reimbursed  on  a  cost  basis,  Federal  funds  would  not  be 
available  to  pay  for  that  element  of  a  provider's  cost  report 
attributable  to  a  provider-specific  tax.     And  there  is  nothing  in  the 
Medicaid  statute  that  would  suggest  —  much  less  authorize  —  a 
regulation  prohibiting  the  use  of  intergovernmental  transfers. 

In  our  view,  this  regulation  is  unlawful,  and  it  cannot  be 
salvaged  through  a  "clarification."     The  regulation  should  be 
withdrawn  at  once,  and  a  new  regulation  —  based  on  the  statute  and 
Congressional  intent  —  should  be  issued. 

Thank  you  for  your  immediate  attention  to  this  request. 


Sincerely, 


RICHARD  A.  GEPHARDT 
Majority  Leader 


Chairman,  Subcommittee  on 
Health  and  the  Environment 
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July  26,  1991 


Dear  Mambar  of  Congraaa: 

wa,  tha  undareignad  organization!,  atrongly  urga  you  to  protaet  tha 
authority  of  atataa  to  raiaa  tha  ravanua  nacaaaary  to  pay  Madicaid 
program  coat a. 

Sinca  Madicaid 'a  incaption  in  1965,  aa  a  fadaral-etata  program  to 
aaaiat  poor  familiaa  to  obtain  haalth  cart,  it  haa  bacoma  largar  than 
any  othar  fadaral  or  privata  haalth  inauranca  program.  Today,  it 
aarvaa  almoat  27  million  paopia  —  half  of  whom  ara  childran. 
Madicaid  paya  for  a  broad  array  of  aarvicaa  ranging  from  pranatal  and 
wall-child  cara  for  pragnant  woman  and  childran,  through  long-tarm 
cara  for  paraona  who  ara  aldarly  or  diaablad.  Tha  numbar  of  paopia 
Madicaid  aarvaa  ia  pro J act ad  to  incraaaa  by  25  parcant  batwaan  1989 
and  1995.  Km  a  raault,  Madicaid  apanding  raachad  almoat  $71  billion 
in  fiacal  1990,  and  ia  pro j act ad  to  raach  $150  billion  by  1995. 

Madicaid  ia  now  tha  faataat  growing  portion  of  atata  budgata.  Zn 
fiacal  1990,  atata  apanding  on  Madicaid  incraaaad  19  parcant  and  ia 
incraaaing  by  mora  than  25  parcant  thia  yaar.  Tha  growing  financial 
damanda  of  tha  program  raault  from  fadaral  axpanaiona,  uncontrollad 
haalth  cara  inflation,  and  tha  af facta  of  tha  national  aconomic 
racaaaion. 

To  financa  tha  incraaaing  coata  that  accompany  thia  growth,  it  ia 
aaaantial  that  atataa  maintain  maximum  flaxibility  to  raiaa  tha  funda 
to  maat  thair  ahara  of  fadaral  matching  raquiramanta.  Thia  ia 
particularly  trua  now,  aa  atataa  atruggla  with  hardahipa  of  aconomic 
downturn!  and  incraaaad  damand  for  public  aaaiatanca. 

Zn  a  tima  of  fiacal  eonatrainta  and  Madicaid  axpanaiona,  it  ia 
critical  that  atataa  ratain  tha  right  to  raiaa  ravanua  through 
voluntary  contributiona  and  providar-baead  taxaa  —  parmittad  ainea 
tha  program  bagan  and  codifiad  in  fadaral  ragulation  in  1985  and  by 
acta  of  Congraaa  —  to  maat  tha  aharad  fadaral-atata  commitmant  to  tha 
nation 'a  poor.  Fadaral  limita  on  atata  ravanua-raiaing  authority 
could  forca  atataa  to  raduca  axiating  Madicaid  aligibility  and  aarvica 
lavala  for  milliona  of  low-incoma  individuala  and  familiaa. 
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'Members  of  Congress 
Pag*  2 

July  26,  1991 


Plea**  join  ua  in  supporting  state  flexibility  to  finance  Medicaid. 

Sincerely, 

American  Academy  of  Pediatrics 
American  Association  of  University  Affiliated  Programs  for 
Persons  with  Developmental  Disabilities 
AFL-CIO 

AFL-CIO  Public  Employee  Department 
American  Federation  of  State,  County,  and  Municipal  Employees 
American  Group  Practice  Association 
American  Hospital  Association 
American  Nurses  Association 
American  Osteopathic  Hospital  Association 
American  Public  Health  Association 
American  Public  Welfare  Association 
Association  for  Retarded  Citizens 
Association  of  American  Medical  Colleges 
Association  of  Maternal  and  Child  Health  Programs 
Association  of  State  and  Territorial  Health  Officials 
Child  Welfare  League  of  America 
Children's  Defense  Fund 
Families  United  for  Senior  Action 
Gray  Panthers 
Health  Insurance  Association  of  America 

International  Union,  UAW 
March  of  Dimes  Birth  Defects  Foundation 
National  Association  of  Children's  Hospitals  and    Related  Institutions 
National  Association  of  Community  Health  Centers 
National  Association  of  Counties 
National  Association  of  Home  Care 
National  Association  of  Manufacturers 
National  Association  of  Public  Hospitals 
National  Association  of  Rehabilitation  Facilities 
National  Association  of  State  Budget  Officers 
National  Association  of  State  Units  on  Aging 
National  Conference  of  State  Legislatures 
National  Council  of  Community  Hospitals 
National  Council  of  Senior  Citizens 
National  Governors'  Association 

National  League  of  Cities 
National  Perinatal  Association 
Service  Employees  International  Union 
Southern  Regional  Project  on  Infant  Mortality 
U.S.  Catholic  Conference 
U.S.  Conference  of  Mayors 
U.S.  Chamber  of  Commerce 


cct 


John  H.  Sununu,  Chief  of  Staff  to  the  President 

Richard  G.  Darman,  Director,  Office  of  Management  and  Budget 

Louis  W.  Sullivan,  M.D.,  Secretary  of  Health  and  Human  Services 
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State  of  Texas 

Office  of  the  Governor 
Austin,  Texas  78711 

ann  w.  richards 

GOVERNOR 

October  15,  1991 


The  Honorable  Henry  Waxman 
Chairman,  Subcommittee  on  Health 

and  the  Environment 
Committee  on  Energy  and  Commerce 
2415  Rayburn  House  Office  Building 
Washington,  D.C.  20515-6118 

Dear  Mr.  Chairman: 

The  Health  Care  Financing  Administration's  proposed  regulations, 
published  in  the  Federal  Register  on  September  12,  1991,  place  at 
risk  over  $750  million  in  federal  Medicaid  dollars  for  Texas.  These 
regulations  must  be  repealed  or  substantially  modified  to  protect 
the  states'  ability  to  use  provider  taxes  and  intergovernmental 
transfers  to  help  fund  the  Medicaid  program,  which  is  expected  to 
cover  almost  29  million  low-income  individuals  nationwide  in  fiscal 
year  1992. 

HCFA's  proposed  regulations  represent  a  retreat  from  the  federal- 
state  partnership  that  has  been  integral  to  the  Medicaid  program 
for  the  past  25  years.  Their  implementation  would  cause  budgetary 
chaos  for  a  majority  of  states  and  would  increase  the  growing 
number  of  Americans  who  do  not  have  access  to  health  care.  We 
must  not  allow  this  step  backwards  for  our  country. 

The  Texas  Medicaid  program  has  grown  rapidly  over  the  past  few 
years.    In   1985,    Texas  provided  Medicaid  benefits  to  more  than 
760,000  people  at  a  cost  of  $1.6  billion.   By  1993,   Medicaid  in 
Texas  will  serve  over  two  million  people  at  a  cost  of  almost 
$7  billion.  Recently  we  expanded  Medicaid  in  our  state  for  pregnant 
women   and   children   with   incomes   below   185   percent   of  poverty. 
Unless  allowed  the  flexibility  of  using  provider  taxes  and  other 
sources  of  revenue  to  support  the  Medicaid  program,  our  state 
will  be  forced  to  reverse  this  expansion  and  to  make  major  cuts 
in  other  Medicaid  services. 

It  has  been  brought  to  my  attention  that  the  Office  of  Management 
and   Budget    (0MB)    and   HCFA   are   trying   to   provide    some  states 
assurances  that  the  regulations  do  not  really  mean  what  they 
say.  They  may  be  attempting  to  work  out  some  promises  of  waivers 
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Honorable  Henry  Waxman 
October  15,  1991 
Page  -  2 


for   particular   states   to   ward   off   opposition   to   the  proposed 
regulations.  Such  activities  are  offensive  to  states  and  should  be 
to  the  entire  Congress,   for  it  gives  OMB  and  HCFA  the 
equivalent  of  a  line-item  veto  over  state  Medicaid  budgets. 
Behind-closed-doors  negotiations  between  federal  and  certain  state 
bureaucracies  will  not  solve  the  problem  and  should  not  be  the 
basis  for  Medicaid  regulations.  Such  selective  negotiations  leave 
Congress  out  of  the  process,  and  I  am  sure  that  is  not  what 
anyone  had  in  mind  when  passing  last  year's  budget  agreement. 

The  escalating  costs  throughout  the  health  care  system  need  to  be 
addressed.    The    President,    Congress,    and    the    states    must  step 
forward  to  determine  the  true  reasons  that  health  care 
is  beyond  the  financial  reach  of  individuals,  employers,  and 
all  levels  of  government.  We  need  comprehensive  solutions,  not 
the  cost-shifting  to  the  states  and  the  private  sector  that  will 
result  from  implementation  of  HCFA's  recently  proposed  changes 
in  regulations. 

I  want  to  thank  you  for  your  strong  leadership  in  addressing  the 
regulations  HCFA  has  set  forth.  The  hearings  your  subcommittee  will 
hold  on  October  16  and  your  letters  to  the  Administration  are  of 
great  importance  to  states,  providers,  and  low-income  individuals 
needing  health  care  across  this  nation.    You  have  my  full  support. 


Governor 


266 


§tate  oi  Montana 
(Office  of  ti}t  <&ou?rnor 
Helena,  Montana  59620 
406-444-31 11 


STAN  STEPHENS 


GOVERNOR 


October  10,  1991 


The  Honorable  Henry  Waxman 
Chairman 

Subcommittee  on  Health  and  Environment 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

I  am  alarmed  to  learn  that  the  Health  Care  Financing 
Administration  (HCFA)  has  recently  proposed  regulations 
which  would  severely  restrict  state  flexibility  in 
funding  the  Medicaid  program.  I  am  writing  to  express  my 
shock  and  dismay  at  this  action  which,  if  allowed  to 
stand,  would  nullify  the  express  authorization  granted 
the  states  by  Congress  to  use  provider- specif ic  taxes  to 
fund  Medicaid  services.  I  believe  the  regulations 
violate  Congressional  intent,  exceed  HCFA's  statutory 
authority  and  inappropriately  interfere  with  the  state's 
prerogatives  in  the  area  of  taxation.  Moreover,  the 
implementation  date  for  the  regulations  will  cause 
immediate  and  significant  disruption  in  the  funding  and 
delivery  of  Medicaid  services. 

The  Executive  Office  of  Management  and  Budget  and 
HCFA  have  opposed  the  use  of  certain  provider  donations 
and  provider- specif ic  taxes  as  means  of  generating  the 
state  share  of  Medicaid  expenditures  which  are  used  to 
claim  federal  financial  participation.  In  February  1990, 
HCFA  published  a  proposed  regulation  which  would  have 
eliminated  or  severely  restricted  the  ability  of  states 
to  claim  federal  financial  participation  on  the  basis  of 
funds  raised  through  provider  donation  or  tax  programs. 
See  Vol.   55  Federal  Register  4626   (February  9,  1990). 

Congress  responded  by  enacting  a  moratorium  on 
promulgation  of  such  regulations  and  extending  that 
moratorium  through  December  31,  1991.  See  Section  8431, 
Technical  and  Miscellaneous  Revenue  Act  of  1988  (Public 
Law  100-647)  and  Section  4701(a),  Omnibus  Budget 
Reconciliation  Act  [OBRA]  of  1990  (Public  Law  101-508) . 
Congress  also  passed  legislation  prohibiting  HCFA  from 
denying  or  limiting  federal  financial  participation  to 
states    "for   expenditures,    for   medical    assistance  for 
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items  or  services,  attributable  to  taxes  (whether  or  not 
of  general  applicability)  imposed  with  respect  to  the 
provision  of  such  items  or  services."  See  Section 
1903  (i)  (10)  of  the  Social  Security  Act,  as  amended  by 
Section  4701(b)  (2)  of  OBRA  1990  (Public  Law  101-508)  .  At 
the  same  time,  Congress  precluded  federal  financial 
participation  for  "any  amount  expended  for  medical 
assistance  for  care  or  services  furnished  by  a  hospital, 
nursing  facility,  or  intermediate  care  facility  for  the 
mentally  retarded  to  reimburse  the  hospital  or  facility 
for  the  costs  attributable  to  taxes  imposed  by  the  state 
solely  [sic]  with  respect  to  hospitals  or  facilities." 
See  Section  1902  (t)  of  the  Social  Security  Act,  as 
amended  by  Section  4701(b) (1)  of  OBRA  1990  (Public  Law 
101-508) . 

By  these  provisions,  Congress  clearly  authorized 
states  to  obtain  federal  financial  participation  with 
respect  to  funds  generated  by  provider- specif ic  taxes, 
with  the  exception  that  no  financial  participation  would 
be  available  for  payments  to  Medicaid  providers  to 
reimburse  them  for  the  tax  levied  by  the  state. 

In  reliance  upon  these  Congressional  enactments,  the 
1991  Montana  Legislature  enacted  House  Bill  93,  which 
imposed  a  bed  utilization  fee  upon  nursing  facilities 
effective  July  1,  1991.  The  state  of  Montana  had 
determined  that  significant  funding  increases  were 
necessary  to  meet  federal  standards  for  payments  to 
nursing  facilities  and  to  fund  other  unrelated  state 
services.  Yet,  the  state  was  faced  with  a  budget 
shortfall.  Clearly,  the  state  needed  flexibility  in 
determining  how  it  would  fund  the  required  increases  and 
services.  The  bed  fee  met  both  the  terms  of  the 
Congressional  authorization  and  was  feasible  in  light  of 
the  unique  legal,  political  and  financial  circumstances 
in  the  state  of  Montana. 

On  September  12,  1991,  HCFA  published  an  interim 
final  regulation  which  would  appear  to  prohibit  federal 
financial  participation  with  respect  to  revenue  generated 
by  the  state  of  Montana  through  the  bed  fee.  See  Vol.  56 
Federal  Register  46380  (September  12,  1991) .  I  am 
shocked  to  learn  of  this  action  after  signing  the  bed  fee 
legislation  in  direct  reliance  upon  the  Congressional 
authorization  for  use  of  such  revenue  measures. 

As  you  know,  over  recent  years  Congress  has 
continually  expanded  eligibility  for  Medicaid  benefits 
and  has  greatly  increased  the  number  and  scope  of 
services  which  a  state  must  cover  under  the  Medicaid 
program.  I  believe  that  Montana's  bed  fee  is  a 
legitimate  and  appropriate  response  to  the  difficult 
financial  requirements  of  participation  in  the  Medicaid 
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program. 

All  funds  generated  by  the  fee  are  deposited  in  the 
state  general  fund  and  are  available  for  appropriation  as 
the  legislature  sees  fit.  The  state  general  fund  is  the 
fund  out  of  which  general  operations  of  state  government 
and  various  services,  such  as  public  universities, 
health,  law  enforcement,  public  assistance,  institutions, 
universities,  and  many  others,  are  operated  and  provided. 
Increased  funding  was  appropriated  by  the  1991 
legislature  from  the  general  fund  for  universities, 
nursing  facilities  and  other  programs  and  services. 
However,  increased  funding  to  nursing  facilities  was 
related  to  an  ongoing  study  process  which  indicated  a 
need  for  increased  funding,  rather  than  to  the  revenue 
generated  by  the  bed  fee. 

The  fee  applies  to  beds  paid  for  by  all  third  party 
payors,  not  only  Medicaid.  The  fee  does  not  supplant 
dollars  the  state  would  have  spent  on  medical  assistance, 
but  rather  increases  the  amount  spent  on  medical  care. 
Moreover,  neither  the  bed  fee  legislation  nor  the 
Medicaid  agency's  regulations  provide  or  guarantee  that 
a  provider  will  be  reimbursed  for  the  fees  paid.  The 
fees  paid  will  not  be  included  in  the  cost  base  upon 
which  prospective  payments  will  be  calculated. 

Yet,  the  interim  final  regulation  published  by  HCFA 
clearly  appears  to  preclude  federal  financial 
participation  simply  because  the  legislation  contains 
language  referring  to  the  need  for  increased  Medicaid 
funding  for  nursing  homes  and  contains  an  appropriation 
for  that  purpose.  The  congressional  authorization  of 
provider- specif ic  taxes  did  not  prohibit  such  "linkage" 
between  the  tax  and  increased  provider  reimbursement  and 
I  believe  that  HCFA  has  exceeded  its  authority  by 
attempting  to  so  narrowly  restrict  the  use  of  such 
measures.  Further,  the  regulation  is  so  broadly  drafted 
that  it  is  difficult  to  determine  whether  particular 
funding  measures,  including  intergovernmental  transfers, 
would  be  prohibited. 

The  HCFA  regulation  constitutes  an  unwarranted  and 
inappropriate  invasion  by  the  federal  government  into  the 
sphere  of  state  revenue  prerogatives.  HCFA  argues  in  the 
rule  commentary  that  the  regulation  does  not  interfere 
with  a  state's  right  to  levy  taxes  but  merely  regulates 
the  availability  of  FFP  with  respect  to  particular  taxes 
and  donations.  This  glib  response  ignores  the  reality 
that  states  must  fund  mandatory  Medicaid  expenditures  and 
that  the  rule  effectively  prohibits  the  use  of  otherwise 
available  state  revenue  alternatives.  At  a  time  when 
state  requirements  under  the  Medicaid  program  are 
expanding  and  state  budgets  are  strained  beyond  capacity, 
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I  am  particularly  troubled  by  the  manner  in  which 
HCFA  intends  to  implement  the  regulation,  because  the 
Montana  legislature  will  have  no  opportunity  to  respond 
timely  to  this  dramatic  change  in  federal  law.  The 
regulation  takes  effect  without  further  action  on  January 
1,  1992,  in  the  middle  of  the  state's  fiscal  year  and  12 
to  18  months  before  the  Montana  legislature  will  have  an 
opportunity  to  find  alternative  funding  sources  or 
otherwise  respond  to  this  change. 

The  January  1,  1992  effective  date  of  the  regulation 
assures  that  immediate  and  significant  disruption  will 
occur  in  the  funding  and  perhaps  the  delivery  of  medical 
services  to  needy  individuals.  The  rule  may  require 
program  cuts  to  cover  budget  shortfalls  created  by  the 
rule.  I  believe  the  regulation  clearly  exceeds  HCFA' s 
authority  and  should  not  be  allowed  to  take  effect. 
However,  even  assuming  for  the  purposes  of  argument  that 
the  regulation  is  authorized,  it  should  be  implemented  in 
a  manner  and  on  a  time  schedule  that  allows  states  a  fair 
opportunity  to  respond  without  a  significant  disruption 
in  Medicaid  funding  and  service  delivery. 

I  am  anxious  to  work  with  Congress  and  the 
Administration  to  resolve  the  controversy  surrounding 
this  issue  in  a  way  that  does  not  disrupt  the  funding  or 
delivery  of  Medicaid  services  to  the  needy.  I  ask  that 
you  take  appropriate  action  to  prevent  HCFA's  intended 
action  on  this  issue,  to  clarify  the  law  with  respect  to 
provider- specif ic  taxes  and,  if  changes  are  warranted,  to 
assure  that  any  changes  in  federal  law  and  policy  are 
implemented  in  a  way  that  allows  a  smooth  transition  to 
alternative  funding  sources. 

Thank  you  for  your  attention  to  this  urgent  matter. 


Sincerel' 


Stan  Stephens 
Governor 


cc:  ,%  Alicia  Perine 


Jane  Horvath 
Sidney  Johnson 
Julia  Robinson 
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State  of  Arizona 

Executive  Office 


October  1, 1991 


The  Honorable  Henny  Waxman 
House  of  Representatives 
Rayburn  Building 
Washington,  D.C.  20515 

Dear  Congressman  Waxman: 

This  letter  is  in  reference  to  the  proposed  interim  final  rule  for  voluntary 
contributions  and  provider-specific  taxes. 

I  share  your  concerns  about  the  impact  of  this  rule  on  states  which  have 
elected  to  fund  a  portion  of  their  Medicaid  costs  through  these  mechanisms.  My 
understanding  of  this  issue  and  the  final  Conference  Committee  Amendments  that 
were  incorporated  into  the  OBRA  '90  legislation,  was  that  the  final  compromise  was 
carefully  crafted  to  address  both  HCFA  concerns  and  state  initiatives  on  provider 
taxes.  The  HCFA  rule  appears  to  unravel  those  compromises.  Although  Arizona 
does  not  impose  a  provider  tax  or  have  voluntary  contributions  as  a  funding 
mechanism,  it  is  a  source  of  financing  that  we  are  exploring. 

State  budgets  are  stretched  to  the  limit  by  Medicaid  expansions,  an  economy 
that  is  forcing  more  people  into  Medicaid  programs  and  escalating  health  care  costs. 
I  appreciate  your  recognition  of  states'  dilemma  to  finance  Medicaid  programs  and 
your  interest  in  hearing  our  concerns  in  the  September  30  and  October  16  hearings 
before  your  Subcommittee.  I  am  hopeful  the  outcome  will  be  a  more  equitable 
approach  by  HCFA  on  this  issue;  one  that  does  not  completely  strip  the  rights  of 
each  state  to  raise  revenues  to  finance  public  programs. 

One  area  of  particular  concern  to  AHCCCS  is  the  new  language  on 
"intergovernmental  transfers"  that  unexpectantly  appeared  in  the  September  11 
interim  rule.  The  language  of  the  regulation  is  sufficiently  obtuse  that  even  our 
Legal  Counsel  cannot  give  this  agency  a  clear  legal  interpretation  of  what  the 
language  means  or  whether  it  will  impact  Arizona's  funding  mix  of  federal,  state 
anq  county  funding.  An  adverse  HCFA  interpretation  of  transfers  that  prohibits  the 
county  contribution  will  seriously  jeopardize  the  economic  viability  of  our  program. 


1700  West  Washington,  Phoenix,  Arizona  85007  •  (602)  542-4331 
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The  Honorable  Henny  Waxman 
October  1, 1991 
Page  Two 

I  am  concerned  that  if  budget  cuts  are  necessary,  continued  funding  for  optional 
enhancements  that  Arizona  has  elected,  such  as  expanded  eligibility  for  pregnant 
women  and  children,  will  be  scrutinized  and  possibly  dropped. 

I  am  surprised  by  the  scope  of  the  proposed  regulations  and  fail  to  understand 
how  HCFA  can  exceed  congressional  action  through  the  regulatory  process.  Arizona 
joins  other  concerned  states  in  opposition  to  the  interim  regulations  and  trusts  that 
Congress  will  thwart  HCFA  from  overreaching  their  limited  authority  as  a 
regulatory  body. 


Sincerely, 


Fife  Symington 
GOVERNOR 
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Mr.  Waxman.  Our  next  witness  is  Dr.  Gail  Wilensky,  the  Admin- 
istrator of  the  Health  Care  Financing  Administration.  Dr.  Wi- 
lensky is  the  author  of  the  regulation  which  is  the  subject  of 
today's  hearing.  She  also  participated  in  the  House-Senate  confer- 
ence session  on  the  1990  Budget  Reconciliation  Act  last  October  at 
which  the  statutory  policy  on  this  issue  was  determined. 

Dr.  Wilensky,  we  are  pleased  to  have  you  here  with  us  this 
morning.  But  before  you  begin  I  want  to  express  the  displeasure  of 
the  subcommittee  that  your  testimony  was  not  available  to  us  until 
yesterday  at  7  p.m.  This  places  the  members  and  their  staffs  at  a 
considerable  disadvantage,  since  they  have  almost  no  time  to  con- 
sider your  statement  and  prepare  questions.  This  is  a  hearing  that 
you  were  aware  of  since  September  25,  when  you  first  requested 
additional  time  to  prepare.  This  hearing  is  not  on  a  new  subject, 
but  on  your  agency's  own  regulations  which  were  issued  over  a 
month  ago. 

The  rules  of  this  committee  require  that  witnesses  file  their 
statements  with  the  committee  at  least  2  working  days  in  advance 
of  their  appearance.  Because  of  the  intervening  3-day  weekend,  I 
was  willing  to,  and  did,  waive  this  to  1  working  day.  What  we  got 
from  your  agency  was  no  working  days,  and  this  is  simply  unac- 
ceptable. 

Without  any  objection,  your  statement,  which  was  submitted  to 
us  late,  nevertheless  will  be  inserted  in  the  record  in  its  entirety. 
We  would  like  to  ask  you,  if  you  would,  to  confine  your  initial  re- 
marks to  5  minutes  so  that  we  will  have  enough  time  for  the  many 
members  who  want  to  ask  you  questions  about  these  regulations. 

Please  proceed. 

STATEMENT  OF  GAIL  R.  WILENSKY,  ADMINISTRATOR,  HEALTH 
CARE  FINANCING  ADMINISTRATION 

Ms.  Wilensky.  Mr.  Chairman,  and  members  of  the  subcommit- 
tee, I  apologize  for  any  inconvenience  caused  by  the  lateness  of  my 
testimony. 

I  am  here  to  discuss  the  interim  final  rule  on  State  donation  and 
provider  tax  programs.  The  Medicaid  program  plays  an  important 
role  in  meeting  the  health  needs  of  our  Nation's  most  vulnerable 
citizens.  This  program  must  remain  strong  and  stable  to  ensure 
that  the  poor  receive  essential  health  services.  State  donation  and 
tax  programs  present  a  complex  issue.  It  is  clear,  however,  that 
they  have  the  potential  to  undermine  a  basic  premise  of  the  Medic- 
aid program  that  funding  be  shared  through  a  Federal  match  of 
State  moneys. 

In  a  matching  program  those  responsible  for  expenditure  deci- 
sions and  the  direct  fiscal  management  of  the  program  must  have 
a  reasonable  stake  in  program  costs.  The  shared  responsibility 
works  to  shape  decisionmaking  to  contain  costs.  The  requirement 
for  a  State  share  of  payment  has  always  acted  as  a  restraint  on  the 
otherwise  openended  Medicaid  program. 

Without  a  limit  on  evolving  State  donation  and  tax  programs,  we 
will  move  quickly  toward  a  system  of  fourth  party  payment  where 
only  the  Federal  Government,  not  the  patient,  the  provider  or  the 
manager  of  a  program,  is  at  risk  for  the  cost  of  services.  State  pro- 
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vider  tax  and  donation  programs  threaten  to  alter  fundamentally 
the  intended  funding  relationship  between  Federal  and  State  gov- 
ernments. 

Federal  Medicaid  obligations  increased  17  percent  between  1989 
and  1990  and  a  31  percent  increase  is  projected  for  1991.  Part  of 
this  large  increase  is  due  to  the  provider  donations  and  tax  pro- 
grams. 

The  Inspector  General  reported  on  the  exponential  growth  of 
these  programs.  In  1986  only  West  Virginia  was  using  donations  as 
the  State  share  of  Medicaid  funding.  I  now  understand  that  only 
six  States  are  not  working  on  such  programs. 

In  October  1990  the  Inspector  General  reported  that  a  little 
under  $500  million  in  matching  funds  was  being  requested  by  9 
States;  in  May  1991,  it  was  18  States  requesting  $2.5  billion,  five 
times  more  than  6  months  previously;  by  July  1991,  30  States  were 
requesting  $3.8  billion.  As  best  we  can  estimate  currently,  we  be- 
lieve that  in  fiscal  year  1992,  States  will  request  at  least  $5.5  bil- 
lion in  Federal  matching  funds  for  donation  and  tax  programs. 

We  believe  that  some  States  are  using  these  free  Federal  funds 
to  increase  services,  expand  access  and  make  other  positive 
changes.  But  nothing  in  the  current  situation  allows  us  to  ensure 
that  the  free  Federal  funds  are  used  in  this  manner. 

The  Inspector  General,  as  you  know,  has  reported  that  these  pro- 
grams are  generally  not  used  to  increase  services  to  Medicaid  re- 
cipients or  improve  their  quality  of  care;  that  they  are  frequently 
carefully  crafted  finance  techniques  that  allow  States  to  reduce 
their  share  of  Medicaid  costs  and  force  the  Federal  Government  to 
pay  more. 

Donation  and  tax  programs  vary  from  State  to  State,  but  they 
alter  the  Medicaid  matching  rate  in  basically  the  same  way,  and 
they  work  as  follows:  States  borrow  money  from  providers  through 
donation  and  tax  programs.  The  money  is  used  as  a  State's  share  of 
Medicaid  and  is  matched  at  least  dollar  for  dollar  by  Federal  funds. 
States  frequently  increase  Medicaid  payments  to  reimburse  the 
providers  for  the  donations  or  taxes  they  have  paid.  In  many  States 
providers  are  guaranteed  to  get  back  at  least  as  much  as  they  do- 
nated or  paid  in  provider-specific  taxes  through  hold  harmless 
mechanisms. 

[The  following  chart  was  shown:] 
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Ms.  Wilensky.  The  chart  illustrates  an  example.  In  year  one, 
hospitals  were  being  paid  $100  million  under  Medicaid.  Assuming  a 
Federal  match  of  50  percent,  which  is  the  minimum  match,  the 
State  and  the  Federal  Government  each  would  pay  $50  million.  In 
year  two,  the  State  both  implements  a  donation  or  tax  program 
and  receives  $100  million  in  contributions  from  hospitals,  and  in- 
creases the  nominal  payment  to  hospitals  to  $200  million.  As  the 
chart  illustrates,  the  hospitals  are  actually  getting  the  same  net 
payment  of  $100  million  after  deducting  the  cost  of  their  donation 
or  tax.  Now,  however,  the  $100  million  is  100  percent  federally 
funded. 

In  year  one  the  State  was  paying  50  percent  or  $100  million  and 
now  the  State  pays  nothing.  Provider  payments  and  Medicaid  serv- 
ices remain  the  same.  In  this  State  the  Federal  matching  rate  has 
gone  from  a  nominal  50  percent  to  100  percent. 

This  is  just  one  example.  In  others  new  dollars,  all  Federal,  go  to 
providers.  In  other  cases,  the  State  is  able  to  add  coverage  with  the 
funds  it  makes  available  through  these  mechanisms.  In  each  case, 
however,  the  Federal  Government  ends  up  paying  a  higher  effec- 
tive Medicaid  matching  rate.  If  these  arrangements  are  allowed  to 
continue  unabated,  a  significant  shift  in  the  intended  sharing  rela- 
tionship of  the  Federal  and  State  governments  will  occur. 

This  fundamental  change  in  the  Medicaid  program  should  not  be 
permitted  to  occur  without  full  and  open  policy  discussion  on  all 
issues,  including  the  financing  of  the  cost  of  any  changes. 

In  November  1990,  the  enactment  of  OBRA  1990  continued  a 
moratorium  on  issuing  final  donations  regulation  until  July  1, 
1992.  OBRA  1990  also  prohibits  matching  funds  when  States  reim- 
burse providers  for  costs  attributable  to  taxes  imposed  solely  on 
them.  Provider-specific  taxes  not  linked  to  Medicaid  institutional 
payments  will  still  be  eligible  for  full  Federal  financial  participa- 
tion. 

On  September  12  HCFA  published  an  interim  final  rule  inter- 
preting the  OBRA  1990  tax  provisions  and  prohibiting  the  use  of 
provider  donations.  This  rule  has,  obviously,  caused  confusion. 
HCFA  will  issue  a  clarification  of  this  rule  to  correct  several  defi- 
ciencies before  the  end  of  the  month. 

Most  importantly,  the  issue  of  intergovernmental  transfers  will 
be  clarified.  The  September  12  rule  could  be  read  to  eliminate 
intergovernmental  transfers,  including  longstanding  State  prac- 
tices. It  was  not  our  intent  to  do  this.  Our  clarification  will  explicit- 
ly state  that  legitimate  public  funds  transferred  between  different 
levels  of  local  government  will  continue  to  be  allowed  under  cur- 
rent law. 

One  example  of  a  legitimate  intergovernmental  transfer  would 
be  where  States  require  county  property  taxes  to  be  contributed  to 
the  Medicaid  program.  These  funds  would  be  matched  with  Federal 
dollars  so  long  as  the  taxes  were  not  provider  specific  nor  linked  to 
Medicaid  payments. 

Another  example  would  be  where  a  maternal  and  child  health 
agency  has  been  contributing  money  to  the  State's  Medicaid  pro- 
gram or  certifying  that  services  have  been  provided  to  Medicaid 
patients.  Again,  these  resources  would  continue  to  be  matched  with 
Federal  dollars  as  a  legitimate  contribution  to  the  program.  In 
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other  words,  county-generated  taxes  and  donations  will  be  bound 
by  the  same  rules  as  State-generated  taxes  and  donations  for  the 
purpose  of  Federal  matching  funds. 

The  clarification  also  will  more  clearly  define  the  amount  of  pro- 
vider-specific tax  payments  not  allowed  for  Federal  matching.  The 
total  amount  of  taxes  to  be  withheld  from  matching  is  the  lesser  of 
a  provider's  entire  provider-specific  tax  payment  or  the  portion  of 
Medicaid  payments  to  the  provider  that  can  be  attributed  to  its  tax 
payment.  We  believe  this  interpretation  is  fully  consistent  with 
congressional  intent  and  reflects  the  best  reading  of  the  OBRA 
1990  language. 

Many  States  will  need  to  convene  their  legislatures  to  address 
the  effect  of  the  interim  final  rule  on  their  budgets  and  revise  their 
Medicaid  funding  programs.  To  that  end,  the  clarification  will  solic- 
it comments  on  how  the  rule  could  be  implemented  to  provide  ade- 
quate protection  against  States'  inappropriate  use  of  donation  and 
tax  programs  while  at  the  same  time  permitting  States  a  reasona- 
ble amount  of  time  to  revise  their  current  budget  arrangements  to 
eliminate  these  financing  mechanisms. 

We  are  willing  to  discuss  with  individual  States  their  unique 
problems  and  to  explore  with  them  the  reasonable  means  by  which 
they  can  transition  into  acceptable  funding  arrangements. 

We  know  our  rule  is  controversial.  We  continue  to  believe  our 
rule  is  consistent  with  the  OBRA  1990  statute.  However,  in  light  of 
the  potentially  disruptive  nature  of  the  rule,  the  difficulty  States 
face  in  trying  to  balance  budgets,  the  dispute  over  the  interpreta- 
tion of  the  OBRA  1990  statutory  language,  and  the  complicated 
technical  and  administrative  issues  involved  in  implementing  the 
rule,  we  are  more  than  willing  to  discuss  legislative  alternatives  to 
our  rule  with  the  Congress.  But  any  compromise  must  protect  the 
integrity  of  Medicaid  and  the  Federal  fiscal  situation. 

States  are  accountable  for  the  appropriate  management  and  fi- 
nancing of  their  programs,  and  the  Federal  Government  is  respon- 
sible for  holding  them  accountable.  It  is  my  intention  to  safeguard 
the  Federal  resources  currently  available,  while  maintaining  qual- 
ity medical  care  for  our  Nation's  most  vulnerable  citizens. 

I  would  be  pleased  to  answer  your  questions. 

[Testimony  resumes  on  p.  289.] 

[The  prepared  statement  of  Ms.  Wilensky  follows:] 
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STATEMENT  OF  GAIL  R.  WILENSKY 
Mr.  Chairman  and  Members  of  the  Subcommittee. 

I  am  pleased  to  be  here  this  morning  to  discuss  with  you  the 
Health  Care  Financing  Administration's  Interim  Final  Rule  on 
State  donation  and  provider  tax  programs. 

INTRODUCTIOM 

The  Medicaid  program  plays  an  important  role  in  meeting  the 
health  needs  of  our  nation's  most  vulnerable  citizens.  This 
program  must  remain  strong  and  stable  to  ensure  that  the  poor 
receive  essential  health  services. 

State  donation  and  tax  programs  present  a  complex  issue,  but  it 
is  clear  that  they  have  the  potential  to  undermine  a  basic 
premise  of  the  Medicaid  program  -  that  funding  be  shared  through 
a  Federal  match  of  State  monies.     In  a  matching  program,  those 
responsible  for  expenditure  decisions  and  the  direct  fiscal 
management  of  the  program  must  have  a  reasonable  stake  in  progra 
costs.    This  shared  responsibility  works  to  shape  their  decision 
making  to  contain  costs.    The  requirement  for  a  State  share  of 
payment  has  always  acted  as  a  restraint  on  the  otherwise  open- 
ended  Medicaid  program. 

Without  a  limit  on  evolving  State  donation  and  tax  programs,  we 
will  move  quickly  toward  a  system  of  fourth  party  payment  where 
the  Federal  government,  not  the  patient,  the  provider,  or  the 
manager  of  the  program  is  at  risk  for  the  cost  of  services. 
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State  provider  tax  and  donations  programs  threaten  to  alter 
fundamentally  the  intended  funding  relationship  between  Federal 
and  State  governments. 

Federal  Medicaid  obligations  increased  17  percent  from  1989  to 
1990  and  a  31  percent  increase  is  projected  for  1991.  Provider 
donations  and  tax  programs  are  partly  responsible,  and  represent 
a  potentially  huge  Federal  budgetary  increase. 

The  Department's  Inspector  General  reported  on  the  exponential 
growth  of  these  programs.     In  1986,  only  West  Virginia  was  using 
donations  as  the  State's  share  of  Medicaid  funding.     By  the 
middle  of  1991,  38  States  were  using  donation  and  tax  programs. 

Estimates  of  Federal  funds  being  requested  by  States  to  match 
donations  and  taxes  illustrate  the  rapid  growth  of  these  programs 
during  the  last  year.     In  October  1990,  the  Inspector  General 
reported  that  $497  million  in  matching  funds  were  requested  by  9 
States.     By  May  of  1991,  18  States  had  requested  $2.5  billion  - 
five  times  the  amount  requested  just  over  half  a  year  earlier. 
By  July  1991,  30  States  had  requested  $3.8  billion  in  Federal 
matching  funds. 

Unless  restrained,  the  growth  in  Federal  matching  funds  for  State 
donations  and  taxes  is  not  expected  to  abate.    HCFA  currently 
estimates  States  will  request  at  least  $5.5  billion  in  Federal 
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matching  funds  for  donation  and  tax  programs  in  FY  1992. 

We  believe  that  some  States  are  using  these  "free"  Federal  funds 
to  increase  services,  expand  access,  and  make  other  positive 
changes.     But  nothing  in  the  current  situation  even  allows  us  to 
ensure  that  "free"  Federal  funds  are  used  in  this  manner. 

On  the  other  hand,  the  Inspector  General  reported  "these  programs 
are  generally  not  used  to  increase  services  to  Medicaid 
recipients  or  improve  the  quality  of  care.    More  often,  they  are 
'carefully  crafted'  finance  techniques  that  allow  States  to 
reduce  their  share  of  Medicaid  costs  and  force  the  Federal 
government  to  pay  more." 

In  any  case,  these  funds  are  fungible  and  States  can  use  Federal 
funds  generated  through  donation  and  tax  programs  for  any  purpose 
they  want. 

PROGRAM  BACKQttOUMD 

The  proportion  of  Federal  financial  participation  in  Medicaid 
spending  is  determined  by  a  formula  based  on  per  capita  income 
levels  within  a  state.    The  Federal  share  can  range  from  50 
percent  to  83  percent,  and  States  must  first  produce  their  share 
of  payments  to  providers  before  receiving  Federal  funds. 

Over  the  last  5  and  a  half  years,  over  50  Congressional  mandates, 
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by  our  count,  have  required  States  to  expand  their  Medicaid 
coverage  and  services  well  beyond  the  original  scope  of  the 
program.    For  this  and  other  reasons,  Medicaid  expenditures  now 
represent  over  16  percent  of  most  State  budgets,    According  to 
the  National  Association  of  State  Budget  Officers,  Medicaid  is 
the  second  fastest  growing  item  in  State  budgets. 

Governors  and  State  Medicaid  Directors,  searching  for  ways  to 
fund  their  programs,  have  turned  to  elaborate  financing  methods 
to  increase  the  amount  of  dollars  they  can  obtain  from  the 
Federal  government. 

To  be  blunt,  some  States  feel  cornered  by  increasing  Medicaid 
costs  and  acknowledge  privately  that  they  only  used  this  "funny 
money H  because  they  had  few  other  palatable  choices. 

Some  States  use  these  financing  mechanisms  to  decrease  their 
overall,  true  State  spending  on  Medicaid,  without  decreasing 
eligibility,  services  or  payments  to  providers.    Other  States  use 
donations  and  taxes  to  expand  Medicaid  or  increase  their  payment 
to  providers  at  little  or  no  cost  to  the  State. 

We  recognize  that  some  States  have  put  the  additional  funding  to 
good  use.     But,  we  are  concerned  that  100  percent  Federal  funding 
distances  State  program  managers  from  concerns  about  program 
costs,  and  exposes  the  Federal  government  to  potentially  huge 
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fiscal  liabilities. 


DONATIONS  AND  TAXgfl j   HOW  THEY  WORK 

Donation  and  tax  programs  vary  from  State  to  State  but  they  alter 
the  Medicaid  matching  rate  in  basically  the  same  way.  These 
programs  typically  work  as  follows: 

o    States  "borrow"  money  from  providers  (usually  hospitals) 
through  donations  or  tax  programs; 

o    This  money  is  used  as  the  State  share  of  Medicaid  and  is 
matched,  at  least  dollar  for  dollar,  by  Federal  funds.  One 
state  now  receives  4  Federal  dollars  for  every  single 
dollar  it  contributes  as  its  share. 

o    States  frequently  increase  Medicaid  payments  to  reimburse 
providers  for  the  donations  or  taxes  they  paid. 

o    The  State  then  uses  the  Federal  matching  funds  to  pay 
providers  for  the  Medicaid  services.     In  many  States, 
providers  are  guaranteed  to  get  back  at  least  as  much  as 
they  donated  or  paid  in  provider-specific  taxes  through 
"hold  harmless"  mechanisms. 

As  an  illustrative  example,  suppose  hospitals  were  being  paid 
$100  million  under  Medicaid.     Assuming  that  the  match  rate  is  50 
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percent,  the  State  and  the  Federal  government  each  would  pay  $50 
million.     The  State  then  both:     1) implements  a  donation  or  tax 
program  and  receives  $100  million  from  hospitals;  and  2) 
increases  the  payment  to  the  hospitals  to  $200  million. 

Under  this  scenario,  hospitals  are  actually  getting  the  same  net 
payment  of  $100  million  after  deducting  the  cost  of  the  donation 
or  tax  but  now  this  $100  million  is  100  percent  Federally  funded. 

Before  the  financing  scheme  the  State  paid  50  percent  of  the 
provider  payment,  or  $100  million,  now  the  State  pava  nothing. 
Provider  payments  and  Medicaid  services  remain  the  same.     In  this 
State,  then,  the  Federal  matching  rate  has  gone  from  a  nominal  50 
percent  to  an  effective  100  percent. 

Overall,  the  Federal  government  ends  up  paying  a  higher  effective 
Medicaid  matching  rate. 

MgPICMP  BgZgBM 

If  these  arrangements  are  allowed  to  continue  unabated,  a 
significant  shift  in  the  intended,  shared  relationship  of  Federal 
and  State  governments  will  occur.     In  addition,  States  that 
choose  not  to  engage  in  donation  and  tax  programs  are 
disadvantaged  relative  to  other  States.     Their  citizens  feel  the 
negative,  national  effects  —  for  example,  higher  deficits  — 
that  increased  Federal  outlays  associated  with  donation  and  tax 
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programs  cause,  without  the  benefit  of  those  dollars  flowing  to 
their  State. 

This  fundamental  change  in  the  Medicaid  program  should  not  be 
permitted  to  occur  without  a  full  and  open  policy  discussions  on 
all  issues,  including  financing  of  the  cost  of  any  changes.  The 
implications  of  major  changes  in  Medicaid  should  be  considered 
within  the  larger  public  debate  on  health  care  reform  issues. 


We  should  not  slip  into  major  restructuring  of  the  Medicaid 
program  without  the  clear  understanding  and  agreement  of  all 
concerned  that  we  are  talcing  the  right  approach.    As  Medicaid 
currently  exists,  States  are  accountable  for  the  partial  funding 
and  proper  management  of  their  programs.     It  is  in  this  spirit 
that  HCFA  will  continue  to  monitor  and  review  the  methods  States 
use  to  operate  and  fund  medical  assistance  for  their  eligible 
populations. 

STOBBS  piZBjpm  IBM 

In  1985,  HCFA  allowed  States  to  accept  private  or  public 
donations  as  a  State's  share  of  financial  participation  for  the 
entire  program.    Previously  donations  had  been  acceptable  only 
for  training  programs.    Tax  policy,  described  in  instructions 
issued  to  State  Medicaid  agencies,  restricted  Federal  matching 
only  to  reimburse  for  those  taxes  that  are  applied  to  all  types 
of  businesses  in  a  State. 
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In  1986,  several  States  began  using  donations  as  a  significant 
substitute  for  State  funding.    HCFA  attempted  to  restrict  these 
programs,  but,  ultimately  decided  that  new  regulatory  authority 
was  needed. 

In  1988,  Congress  imposed  a  one  year  moratorium  on  any  regulatory 
change.    This  was  continued  in  1989. 

In  February  1990,  HCFA  published  a  proposed  regulation  that 
addressed  both  donation  and  tax  policies.    HCFA  proposed,  before 
determining  actual  expenditures  qualifying  for  matching,  to 
subtract  from  nominal  State  expenditures  the  revenue  to  a  State 
from  either  a  donation  from  a  provider  or  a  provider-specific 
tax. 

In  November  1990,  the  enactment  of  OBRA  90  continued  the 
moratorium  on  issuing  a  final  donations  regulation  until  January 
1,  1992.     OBRA  90  also  prohibits  matching  funds  when  States 
reimburse  hospitals,  nursing  facilities,  or  ICF/MRs  for  costs 
"attributable  to"  taxes  imposed  solely  on  these  facilities. 
Provider-specific  taxes  not  linked  to  Medicaid  institutional 
payments  will  still  be  eligible  for  full  Federal  financial 
participation. 

On  September  12,  1991,  HCFA  published  an  Interim  Final  Rule  (IFR) 
interpreting  the  OBRA  90  tax  provisions  and  prohibiting  the  use 
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of  provider  donations.     The  public  was  given  60  days  to  comment 
on  this  rule.     To  eliminate  the  confusion  that  has  emerged  during 
the  comment  period,  we  will  issue  a  clarification. 

This  clarif ication^will  correct  several  deficiencies  in  the 
September  12  version  of  the  regulation.     Most  importantly,  the 
issue  of  intergovernmental  transfers  will  be  clarified.  The 
September  12  rule  could  be  read  broadly  to  eliminate 
intergovernmental  transfers,   including  long-standing  State 
practices.     HCFA  is  not  eliminating  the  use  of  all 
intergovernmental  transfers.     Our  clarification  will  explicitly 
state  that  legitimate  public  funds  transferred  between  different 
levels  of  local  government  will  continue  to  be  allowed  under 
current  law. 

One  example  of  a  legitimate  intergovernmental  transfer  would  be 
where  States  require  county  property  taxes  to  be  contributed  to 
the  Medicaid  program.     These  funds  would  be  matched  with  Federal 
dollars  so  long  as  the  taxes  were  not  provider-specific  or  not 
linked  to  Medicaid  payments.     Another  example  would  be  where  a 
county  Maternal  and  Child  Health  Agency  has  been  contributing 
money  to  the  State's  Medicaid  program  or  certifying  that  services 
were  provided  to  Medicaid  patients.     Again,  these  resources  would 
continue  to  be  matched  with  Federal  dollars  as  a  legitimate 
contribution  to  the  program. 
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In  other  words,  county-generated  taxes  and  donations  will  be 
viewed  in  the  same  manner  as  State-generated  taxes  and  donations 
for  the  purpose  of  Federal  matching  funds.    Counties  and  local 
governments  will  be  bound  by  the  same  rules  for  generating  this 
income  as  States  for  Federal  matching  purposes. 

The  clarification  of  the  September  12  rule  will  also  more  clearly 
define  the  amount  of  provider-specific  tax  payments  not  allowed 
for  Federal  matching.  The  total  amount  of  taxes  to  be  withheld 
from  matching  is  the  lesser  of  a  provider's  entire  provider- 
specific  tax  payment  or  the  portion  of  Medicaid  payments  to  the 
provider  that  can  be  attributed  to  its  tax  payment.  He  believe 
that  this  interpretation  is  fully  consistent  with  Congressional 
intent  and  reflects  the  best  reading  of  the  OBRA  90  language. 

We  recognize  that  many  States  would  need  to  convene  their 
legislatures  to  revise  their  Medicaid  funding  programs  or 
otherwise  address  the  effect  of  the  interim  final  rule  on  their 
budgets.    To  that  end,  our  clarification  will  solicit  comments  on 
how  the  rule  could  be  implemented  to  provide  adequate  protection 
against  States'  inappropriate  future  use  of  donation  and  tax 
programs,  while  at  the  same  time  permitting  States  a  reasonable 
amount  of  time  to  revise  their  current  budget  arrangements  to 
eliminate  the  use  of  these  financing  mechanisms. 

We  are  willing  to  discuss  with  individual  States  their  unique 
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problems  and  to  explore  with  them  the  reasonable  means  by  which 
they  can  transition  into  acceptable  funding  arrangements. 
Clearly,  more  work  lies  ahead  to  eliminate  improper  financing 
mechanisms  and  develop  appropriate  funding  arrangements 
acceptable  at  the  Federal  and  State  levels. 

CONCLUSION 

As  more  States  rush  into  donation  and  tax  programs  to  finance 
Medicaid,  we  are  acutely  aware  that  our  rulemaking  is  disruptive 
and  controversial.    We  continue  to  believe  our  rules  are 
consistent  with  the  OBRA  90  statute.     However,  we  recognize  that 
there  are  strongly  held  views  to  the  contrary. 

In  light  of: 

o    the  potentially  disruptive  nature  of  the  rule; 

o    the  difficulty  States  face  in  trying  to  balance  budgets 

with  out-of -control  Medicaid  costs  and  soft  economies; 
o    the  controversy  over  our  interpretation  of  the  OBRA  90 

statutory  language;  and 
o    the  complicated  technical,  administrative,  and  interpretive 

issues  involved  in  implementing  the  rule   

we  are  willing  to  discuss  legislative  alternatives  to  our  rule 
with  the  Congress.     This  should  not  be  interpreted  as  a  give- 
away.    Any  compromise  must  protect  the  integrity  of  the  Medicaid 
program  and  the  Federal  fiscal  situation. 
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We  cannot  condone  the  alteration  of  the  Medicaid  program  through 
financing  mechanisms  that  go  beyond  the  conventional  matching 
rate  structure  without  an  open  policy  discussion  and  appropriate 
financing. 

States  are  accountable  for  the  appropriate  management  and 
financing  of  their  programs  and  the  Federal  government  is 
responsible  for  holding  them  accountable.     It  is  my  intention, 
then,  to  safeguard  the  Federal  resources  currently  available, 
while  maintaining  quality  medical  care  for  all  our  Nation's 
vulnerable  citizens. 

We  are  ready  to  work  with  Congress  and  the  States  on  options 
financially  acceptable  to  all  parties. 

I  will  be  pleased  to  answer  any  questions. 
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Mr.  Waxman.  Thank  you  very  much  for  your  testimony.  I  do 
have  a  number  of  questions. 

On  October  1  the  House  majority  leader  and  I  wrote  to  you 
asking  you  to  withdraw  this  regulation.  And  last  week  Chairman 
Dingell,  Chairman  Panetta  and  I  joined  Chairmen  Bentsen,  Sasser 
and  Riegle  asking  Secretary  Sullivan  to  withdraw  the  regulation. 

I  take  it  from  your  testimony  this  morning  that  the  administra- 
tion's answer  is  that  you  intend  to  go  forward  with  the  regulation, 
subject  to  a  "clarification"  that  you  say  will  correct  several  defi- 
ciencies in  the  September  12  version. 

You  are  going  to  do  this  even  though,  in  your  words,  you  are 
"acutely  aware  that  your  rulemaking  is  disruptive  and  controver- 
sial." 

You  are  also  willing  to  discuss  legislative  alternatives,  but  you 
don't  have  any  concrete  recommendations. 

There  must  be  something  that  I  am  missing.  This  regulation  was 
one  of  the  Department's  budgetary  initiatives  for  this  fiscal  year. 
As  long  ago  as  February  the  Department,  in  its  appropriations  jus- 
tifications, made  clear  that  it  would  be  issuing  such  a  rule. 

Why,  then,  was  the  regulation  issued  7  months  later  with  defi- 
ciencies which  have  thrown  the  States  into  a  complete  uproar,  like 
the  proposed  elimination  of  intergovernmental  transfers? 

Ms.  Wilensky.  You  have  raised  several  points.  The  first  has  to 
do  with  our  reaction  or  response  to  the  request  to  withdraw  the 
regulation  and  to  discuss  language  changes.  We  are  certainly  will- 
ing to  sit  down  and  discuss  legislative  changes.  We  may  have  some 
of  our  own  to  put  on  the  table.  We  are  more  than  happy  to  listen, 
as  soon  as  you  would  like,  to  any  legislative  changes  that  you  have 
in  mind.  We  have  indicated  that  in  some  conversations  with  Senate 
staff  as  well. 

It  is  not  our  intent,  however,  to  withdraw  the  regulation  during 
that  period.  At  any  point  that  we  can  reach  some  agreement  on  a 
legislative  change  and  it  can  be  enacted,  that  legislation  would  su- 
persede the  regulation. 

Mr.  Waxman.  So  you  plan  to  go  ahead  with  these  regulations, 
but  you  are  going  to  issue  a  clarification  of  the  regulations? 

Ms.  Wilensky.  We  are  going  to  issue  a  clarification.  That  does 
not  in  any  way  indicate  our  unwillingness  or  lack  of  interest  in  sit- 
ting down  to  discuss  legislation. 

Mr.  Waxman.  Do  you  have  a  proposal  for  legislation? 

Ms.  Wilensky.  We  do  not  at  the  moment. 

Mr.  Waxman.  So  what  is  there  to  talk  about? 

Ms.  Wilensky.  Well,  my  impression  from  reading  of  your  letter, 
and  I  have  gone  over  it  carefully  word  by  word,  was  that  we  were 
going  to  sit  down  together  and  discuss  what  the  problems  were  and 
discuss  legislative  alternatives.  I  did  not  read  the  letter  that  came 
in  as  a  unilateral  request  that  we  put  our  legislation  on  the  table. 

Mr.  Waxman.  We  would  at  least  like  to  have  your  regulations  on 
the  table  and  your  clarifications  on  the  table.  It  has  taken  7 
months  for  the  Department  to  come  up  with  regulations.  Now  that 
they  are  issued  you  find  that  they  are  defective  and  you  are  going 
to  have  to  go  back  to  the  drawing  board. 

What  seems  to  me  is  happening  is  you  are  going  to  keep  the 
States  in  limbo,  so  that  under  the  threat  of  what  you  acknowledge 
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is  a  disruptive  regulation  they  will  come  in  and  negotiate  with  you 
or  with  OMB.  Is  that  correct? 

Ms.  Wilensky.  That  is  not  correct.  It  is  not  correct  because,  as 
the  Secretary  indicated  in  his  testimony  before  the  Ways  and 
Means  Committee  last  week,  we  expect  to  have  this  clarification 
out  before  the  end  of  the  month.  That  will  be  either  next  week  or 
no  later  than  3  or  4  days  into  the  week  after.  So  we  are  not  intend- 
ing to  keep  States  in  limbo. 

Any  discussions  that  they  may  wish  to  have — we,  in  fact,  will 
have.  While  we  have  had  some  discussions  where  States  have 
shared  information  about  their  programs  in  some  detail,  we  have 
indicated  that  in  fact  we  think  it  will  be  more  useful  to  have  fur- 
ther discussions  after  they  see  the  clarification.  It  will  make  our 
intent  clear. 

Mr.  Waxman.  So  your  target  date  for  publication  in  the  Federal 
Register  is  next  week? 

Ms.  Wilensky.  It  is  sometime  between  now  and  the  end  of  the 
month,  which  is  the  Thursday  of  the  week  after. 

Mr.  Waxman.  This  is  October. 

Ms.  Wilensky.  Yes. 

Mr.  Waxman.  And  we  are  talking  about  a  very  short  time  before 
the  end  of  the  year. 

There  is  one  statement  in  your  written  testimony  with  which  I 
do  agree.  That  is,  "We  should  not  slip  into  major  restructuring  of 
the  Medicaid  program  without  the  clear  understanding  and  agree- 
ment of  all  concerned  that  we  are  taking  the  right  approach." 

What  your  September  12  regulation  does  is  a  major  restructuring 
of  the  Medicaid  program.  Effective  January  1,  States  will  not  be 
permitted  to  use  most  revenues  from  provider  taxes  or  intergovern- 
mental transfers  to  help  pay  for  their  Medicaid  share.  In  some 
States  these  revenue  sources  already  account  for  more  than  40  per- 
cent of  their  Medicaid  budgets.  Now  that  has  got  to  be,  by  any- 
body's definition,  major. 

There  is  certainly  no  clear  understanding  as  to  what  these  regu- 
lations do  or  what,  if  anything,  they  still  allow.  And  there  is  no 
agreement,  certainly,  of  all  concerned.  In  fact,  the  chairmen  of  the 
committees  and  subcommittees  of  jurisdiction  in  both  the  House 
and  the  Senate  have  called  for  the  withdrawal  of  these  regulations. 

So  let  me  ask  you:  Why  do  you  persist  in  trying  to  slip  into  a 
major  restructuring  of  the  Medicaid  program  by  regulation  or  clari- 
fication? If  the  administration  is  unhappy  with  the  current  statuto- 
ry policy,  which  you  personally  negotiated,  why  don't  you  simply 
withdraw  the  regulation  and  come  back  to  the  Congress  with  a  con- 
crete proposal  for  a  statutory  clarification? 

You  indicated  in  your  statement  you  are  willing  to  discuss  these 
legislative  changes.  I  welcome  that,  although  I  have  to  point  out 
that  there  is  already  a  legislative  alternative  on  the  books  which 
we  enacted  in  OBRA  1990. 

You  don't  have  any  specific  proposals.  Can  we  expect  a  specific 
proposal?  And  how  do  you  react  to  this  idea  that  you  should  simply 
withdraw  the  regulations  and  come  in  and  negotiate  with  us? 

Ms.  Wilensky.  Okay.  You  raised  at  least  four  questions.  Let  me 
try,  if  I  can,  to  keep  them  straight. 
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First,  we  beiieve  that  the  regulation,  particularly  the  clarified 
regulation  that  will  appear  between  now  and  the  31st  is  indeed 
consistent  with  the  OBRA  1990  legislation.  I  know  there  may  be 
some  dispute  on  this.  We  believe,  our  lawyers  believe,  and  the  De- 
partment of  Justice  lawyers  that  we  have  asked  to  look  at  the  reg- 
ulation believe  that  it  is  consistent  with  the  OBRA  1990  legislation. 

Second,  and  I  can  only  tell  you  this  as  straightforwardly  and 
honestly  as  I  can,  I  believe  that  what  is  going  on  with  the  dona- 
tions and  taxes  fundamentally  changes  and  restructures  the  Feder- 
al-State funding  relationship.  The  whole  Medicaid  program  has 
been  predicated  on  the  notion  that  there  is  Federal  matching  of 
State  dollars  and  that  real  State  money  is  coming  in.  Within  the 
last  couple  of  years,  and  as  you  well  know  this  is  a  very  recent  phe- 
nomenon, these  programs  have  just  blossomed  all  over  the  place. 

Mr.  Waxman.  Well,  Dr.  Wilensky,  aside  from  your  views  on  that 
issue,  with  which  we  strongly  disagree,  aren't  you  proposing  a 
major  change,  a  major  restructuring  in  Medicaid?  It  is  going  to 
have  a  dramatic  impact.  And  my  point  to  you — and  I  am  really  not 
asking  it  as  a  question  to  be  responded  to — is,  if  we  are  going  to 
have  a  major  restructuring  of  Medicaid,  it  should  be  done  with  a 
clear  legislative  understanding  and  agreement,  as  you  point  out  in 
your  testimony,  by  all  the  parties  involved. 

Last  February,  HCFA  submitted  a  "Justification  of  Estimates  for 
Fiscal  Year  1992"  to  the  Appropriations  Committee.  In  that  " Justi- 
fication," HCFA  explained  that  it  would  be  developing  a  regulatory 
initiative  that — and  I  quote — "will  address  the  use  of  donations  and 
provider-specific  taxes  as  the  State  share  of  Medicaid.  The  objective 
of  the  rule  is  to  ensure  that  State  oversight  responsibilities  are  not 
compromised  by  such  arrangements  and  that  State  expenditures 
are  properly  matched.  Estimated  savings  are  $80  million  in  fiscal 
year  1992." 

Now,  the  preamble  to  the  September  12  regulation  contains  no 
estimate  of  savings  which  HCFA  feels  will  be  achieved  as  a  result 
of  the  elimination  of  voluntary  contributions  and  provider  taxes. 

I  do  not  find  any  estimates  of  the  so-called  "savings"  that  would 
result  from  your  regulation  in  your  written  testimony  to  us  this 
morning.  However,  you  do  state  that  HCFA  currently  estimates 
that  States  will  request  at  least  $5.5  billion  in  Federal  matching 
funds  for  donation  and  tax  programs  in  fiscal  year  1992. 

Is  HCFA  standing  behind  its  official  representation  to  the  Appro- 
priations Committee  that  this  regulation  will  in  your  view  "save" 
the  Federal  Government  $80  million  this  fiscal  year?  Or  do  you 
take  now  the  position  that  these  regulations  will  save  the  Federal 
Government  at  least  $5.5  billion  this  fiscal  year? 

That  kind  of  overrun,  from  $80  million  to  $5.5  billion  in  8 
months,  would  shame  even  the  most  wasteful  defense  contractors. 

But  what  is  your  position  on  the  savings? 

Ms.  Wilensky.  You  have  written  to  Director  Darman  to  ask  him 
the  answer  to  precisely  this  question.  As  you  know,  OMB  is  the  of- 
ficial scorer  for  the  administration.  I  think  it  is  appropriate  that 
you  have  OMB  respond  to  that  question. 

We  do  believe  that  the  spending  will  be,  as  best  we  can  tell  now, 
$5.5  billion.  We  do  not  believe  that  that  translates  into  a  savings 
from  this  regulation  of  $5.5  billion.  There  are  all  sorts  of  responses 
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that  States  can,  and  we  believe  will,  make  in  response  to  the  regu- 
lation. At  this  point,  I  just  don't  remember  whether  there  is  an  es- 
timate of  the  savings  in  the  clarification  that  will  come  out  later 
this  month. 

But  it  is  something  that  you  have  requested  in  writing  and  you 
will  receive  from  OMB. 

Mr.  Waxman.  Well,  you  originally  told  the  Appropriations  Com- 
mittee you  were  going  to  save  $80  million.  Now,  you  say  the  Feder- 
al funds  attributable  to  provider  taxes  and  voluntary  contributions, 
are  $5.5  billion. 

Is  the  savings  going  to  be  closer  to  $5.5  billion  or  $80  million? 

Ms.  Wilensky.  The  number  that  I  have  heard  used  is  more  in 
the  neighborhood  of  a  billion  to  a  billion  and  a  half  dollars  in 
terms  of  what  the  regulation  would  save  in  a  year. 

Mr.  Waxman.  A  billion  to  a  billion  and  a  half? 

Ms.  Wilensky.  Yes. 

Mr.  Waxman.  We  are  being  summoned  to  the  House  floor  to  re- 
spond to  a  vote.  So  we  will  recess,  just  so  long  as  it  will  take  to 
vote,  and  then  return  to  have  additional  questions  to  you. 

[Brief  recess.] 

Mr.  Waxman.  The  meeting  of  the  subcommittee  will  come  to 
order. 

We  do  have  another  vote  that  has  just  been  called,  but  we  have 
some  5  to  10  minutes  before  we  have  go  there. 

Mr.  Synar  requested  that  he  be  given  5  minutes  now  to  pursue 
his  questions  and,  without  objection,  he  is  recognized  for  that  pur- 
pose. 

Mr.  Synar.  Thank  you,  Mr.  Chairman.  I  appreciate  it.  And  I  ap- 
preciate Tom  Bliley  giving  me  his  time. 

Ms.  Wilensky,  your  testimony,  on  page  9,  says  that  you  will  clari- 
fy the  issue  of  intergovernmental  transfers.  Was  it  the  agency's  in- 
tention to  restrict  States  in  any  way  in  utilizing  intergovernmental 
transfers? 

Ms.  Wilensky.  Only  in  one  way,  Mr.  Synar,  and  that  is,  we  did 
not  want  to  have  done  indirectly  what  we  would  have  prohibited  if 
done  directly.  The  example  that  I  give  people  is:  since  we  are 
saying  that  we  are  prohibiting  a  voluntary  donation  from  a  hospi- 
tal to  a  State,  if  the  hospital  sent  the  voluntary  donation  first  to 
the  county  and  the  county  made  it  to  the  State,  we  would  also  pro- 
hibit that. 

That  is,  our  concern  about  intergovernmental  transfers  is  that 
they  not  allow  something  to  occur  indirectly  that  we  would  not 
allow  to  occur  directly. 

Mr.  Synar.  If  I  could  explore  this  with  you,  because  we  are  con- 
fused here.  This  thing  has  been  a  nightmare  for  our  State  and  a  lot 
of  other  States. 

Let  me  give  you  a  couple  of  examples  and  you  tell  me  whether  or 
not  this  fits  your  definition  of  legitimate  transfers. 

The  State  of  Oklahoma's  Mental  Health  Agency  submits  a  bill  to 
the  Medicaid  agency  for  inpatient  services  rendered  at  a  State 
mental  facilities  for  persons  over  65  and  under  22.  The  Medicaid 
agency  reimburses  them  just  like  any  other  provider.  At  the  end  of 
the  month,  the  Mental  Health  Agency  pays  back  to  the  Medicaid 
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agency  30  percent  of  its  Medicaid  reimbursement,  which  equals  the 
State's  Medicaid  share. 

Now  that  payment  is  comprised  of  State  dollars.  Now  is  that  a 
legitimate  transfer? 

Ms.  Wilensky.  If  you  would  like  to  submit  that  in  writing,  I  will 
have  a  response  come  back  to  you  in  writing.  It  sounded  to  me  like 
there  was  a  return,  just  as  our  concern  in  a  provider  tax  is  that 
there  is  a  return,  of  all  or  some  part  of  the  tax  in  the  way  of  pay- 
ments. It  sounded  like  something  like  that  was  going  on. 

But  you  just  read  a  fairly  long  statement  and  I  will  be  glad  to 
give  you  an  answer  in  writing. 

Mr.  Synar.  Let  me  give  you  another  one.  The  State  Health  De- 
partment submits  a  bill  to  the  Medicaid  agency  for  services  provid- 
ed to  children  under  the  Early  Periodic  Screening  Diagnostic 
Treatment  Program  in  various  county  health  clinics.  At  the  end  of 
the  month,  the  Health  Department  calculates  how  much  of  the 
Medicaid  money  is  received  and  should  be  repaid  to  the  Medicaid 
agency  to  offset  the  State's  share. 

Ms.  Wilensky.  Again,  as  I  indicated  in  my  example,  we  regard  as 
legitimate  intergovernmental  transfers  the  services  provided  by 
maternal  and  child  clinics.  It  sounds  like  that  example.  So  it 
sounds  like  that  would  not  be  a  problem. 

But  again,  we  are  more  than  glad  to  give  specific  written  re- 
sponses to  specific  examples.  It  is  just  not  a  good  idea  for  me,  lis- 
tening to  you,  not  sure  if  I  understand  all  of  the  words  of  your  ex- 
ample, to  give  you  an  answer  on  the  spot.  But  we  will  be  glad  to 
provide  it. 

Mr.  Synar.  First  of  all,  I  appreciate  that  and  I  will  submit  this  to 
your  staff. 

Here  is  the  problem.  You  are  going  to  make  this  decision  in  Octo- 
ber. If  these  two  and  any  other  examples  I  give  you  don't  fit  that 
definition  of  legitimate  transfer,  we  are  up  a  creek  in  Oklahoma, 
and  I  think  a  lot  of  other  States  are.  That  is  why  when  you  say  you 
want  to  clarify  it,  it  is  critical  to  all  of  us  that  we — are  you  telling 
us  every  State  in  the  Union  ought  to  submit  all  these  particulars  to 
you  so  that  we  can  get  specific  answers  on  them? 

Ms.  Wilensky.  Only  if  there  is  any  question.  A  number  of  States 
have  come  in  to  talk  to  us  in  some  detail  about  their  provider-spe- 
cific taxes  or  their  intergovernmental  transfers.  They,  typically, 
understand  quite  well  what  they  are  doing.  We  believe  when  we 
put  the  clarification  out  they  will  understand  quite  well  what  we 
are  saying  we  are  not  going  to  match.  If  there  is  any  question,  if 
they  will  share  that  information  which  we  don't  otherwise  require 
them  to  provide  us,  we  will  tell  them  whether  we  think  there  is  a 
difficulty. 

Mr.  Synar.  Not  to  try  to  put  more  work  on  you  than  you  already 
have,  but  with  this  coming  out  in  October,  am  I  to  tell  my  Gover- 
nor and  all  the  Governors  who  just  recently  sat  in  those  very 
chairs  that  you  are  sitting  in  and  testified  of  the  problems  that 
they  are  facing,  that  if  they  have  specific  examples  they  need  an 
answer  to  that  it  is  best  for  them  to  get  those  in  there  before  the 
October  decision,  so  that  when  this  clarification  comes  out  they 
will  know  very  definitely  whether  or  not  they  fit  this  '  legitimate" 
transfer  definition? 
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Ms.  Wilensky.  No.  There  is  no  reason  for  them  to  try  to  beat  the 
October  clarification.  They  may  find  it  easier  if  they  wait  for  the 
clarification.  The  whole  purpose  of  doing  this,  particularly  in  the 
area  of  intergovernmental  transfers,  and  it  was  in  large  part  our 
fault — is  that  people  have  overinterpreted  or  misinterpreted  what 
we  meant,  thinking  that  we  are  attempting  to  exclude  the  intergov- 
ernmental transfers  contrary  to  our  intent.  We  hope  we  will  make 
that  very  clear. 

This  stuff  is  complicated.  I  can't  guarantee  you  that  our  attempts 
to  clarify  will  mean  that  there  aren't  any  additional  questions.  But 
I  think  if  they  wait  a  week  or  10  days  they  will  see  it.  If  they  still 
have  questions,  pick  up  the  phone,  send  them  to  us  in  writing,  have 
your  Washington  representative  come  in  to  see  us,  or  have  the 
Medicaid  director  request  a  meeting.  We  will  respond.  We  under- 
stand we  have  to  be  very  responsive,  very  timely,  and  we  will  do  so. 

Mr.  Synar.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Synar. 

We  are  going  to  recess  now  to  respond  to  this  vote  and  we  will  be 
right  back. 
[Brief  recess.] 

Mr.  Waxman.  The  meeting  of  the  subcommittee  will  come  to 
order. 

Each  member  will  be  entitled  to  10  minutes.  They  may  or  may 
not  want  to  take  the  full  time,  but  they  are  entitled  to  10  minutes. 

And  I  recognize  the  gentleman  from  Virginia  for  his  time  for 
questioning. 

Mr.  Bliley.  Thank  you  very  much. 

Dr.  Wilensky,  could  you  discuss  some  examples  of  State  pro- 
grams that  are  egregious? 

For  example,  I  would  like  to  make  a  comment  on  the  Pennsylva- 
nia voluntary  contributions  program.  On  April  16,  1991,  Gerald 
Radke,  the  Pennsylvania  Medicaid  Director,  made  a  presentation 
on  Medicaid  to  hundreds  of  people  in  Washington  at  the  National 
Health  Policy  Forum.  In  this  presentation  Mr.  Radke  talked  in  a 
joking  manner  about  the  Pennsylvania  program  as  a  scheme  to  get 
Federal  money.  He  presented  a  detailed  diagram  similar  to  the 
graphic  in  front  of  us  now  and  told  the  audience  this  was  a  case 
study  on  how  to  get  100  percent  Federal  moneys  for  the  Medicaid 
program. 

I  would  like  to  ask  unanimous  consent,  Mr.  Chairman,  to  make 
this  a  part  of  the  record  at  the  present  time. 
Mr.  Rowland  [presiding].  Without  objection. 
Mr.  Bliley.  Thank  you,  Mr.  Chairman. 
[The  diagram  follows:] 
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Mr.  Bliley.  He  then  said,  "This  is  how  we  tap  the  Federal  Treas- 
ury to  finance  our  Medicaid  programs  without  using  State  money." 

Could  you  please  comment  on  the  specifics  of  the  Pennsylvania 
program  which  the  Medicaid  Director  called  a  financial  scheme? 

Ms.  Wilensky.  I  would  be  glad  to,  Mr.  Bliley. 

It  isn't  all  that  unusual  from  what  other  States  have  done,  al- 
though it  did  have  at  least  one  different  twist.  And  that  is,  in  this 
case  when  the  hospitals  donated  money  to  the  State  they  actually 
didn't  even  front  their  own  money.  They  went  out  and  borrowed  it 
from  a  bank. 

What  they  did  was  170  hospitals  got  together,  formed  a  founda- 
tion, and  the  foundation  borrowed  some  $365  million  from  a  lend- 
ing institution.  They  donated  that  money  to  the  State  treasury. 
The  Federal  match  for  Pennsylvania  is  such  that  the  State  got  $380 
million  to  match  the  $365  million  they  put  up.  The  $365  million 
that  was  put  up  by  this  group  of  170  hospitals  went  back  to  the  170 
hospitals  as  increased  disproportionate  share  payments,  so  they 
were  made  completely  whole  including  the  cost  of  actually  borrow- 
ing the  money. 

The  $380  million  that  the  Feds  put  in,  the  only  new  money  in 
the  system,  went  to  some  260  hospitals  in  the  State  in  order  to  ful- 
fill their  court  settlement  to  increase  rates  to  hospitals  as  a  result 
of  the  Temple  University  case. 

Pennsylvania  had  to  increase  its  rates  to  providers.  They  were 
judged  out  of  compliance  with  the  Boren  amendment,  and  they 
found  a  mechanism  where  the  Federal  Government  picked  up  100 
percent  of  the  judgment  and  the  State  picked  up  zero.  And,  as  I 
said,  it  is  not  that  voluntary  donations  that  are  returned  to  the 
donor  are  unusual.  In  this  case  the  somewhat  cute  trick  is  they  ac- 
tually didn't  even  front  their  own  money.  They  went  out  and  bor- 
rowed it  and  then  repaid  it. 

Mr.  Bliley.  Very  interesting. 

Mr.  Kostmayer.  Would  the  gentleman  yield  for  a  question? 
Mr.  Bliley.  Yes.  I  will  be  happy  to  yield  for  a  question. 
Mr.  Kostmayer.  I  appreciate  the  gentleman  yielding. 
Did  you  approve  this? 

Ms.  Wilensky.  We  did.  We  are  under  a  moratorium  from  not  ap- 
proving it. 

Mr.  Kostmayer.  So  you  did  approve  the  Pennsylvania  proposal? 
Ms.  Wilensky.  And  it  has  occurred.  Yes. 
Mr.  Kostmayer.  May  I  ask  another  question? 
Mr.  Bliley.  One  more.  But  that  is  it. 

Mr.  Kostmayer.  Did  the  Pennsylvania  proposal  violate  the  law 
in  any  way,  the  current  law? 
Ms.  Wilensky.  No,  it  did  not. 
Mr.  Kostmayer.  Thank  you. 

Ms.  Wilensky.  And  that  is  exactly  why,  when  the  moratorium 
that  we  are  under  is  removed,  we  think  it  is  so  vital  to  implement 
OBRA  1990  as  it  was  written.  It  is  to  indicate  the  egregious  kinds 
of  cases  that  have  occurred. 

And  again,  we  would  not  have  approved  it  if  it  was  not  legal  not 
to.  But  I  think  it  is  important  for  the  members  to  understand  how 
serious  a  violation  of  the  spirit  of  a  Federal-State  match  this  is.  It 
is  not  to  say  that  what  Pennsylvania  did  was  illegal,  but  it  was 
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clearly  egregious  in  terms  of  violating  the  spirit  of  a  State  and  Fed- 
eral match.  Pennsylvania  is  by  no  means  alone. 

Mr.  Bliley.  In  your  testimony — that  is  very  interesting.  In  your 
testimony  you  stated  that  the  Inspector  General  in  October  1990 
reported  that  approximately  $500  million  in  matching  funds  were 
requested  by  eight  States  using  provider  taxes  and  voluntary  con- 
tribution programs.  You  then  state  that  by  July,  9  months  later,  30 
States  had  requested  $3.8  billion.  And  now  your  actuaries  currently 
estimate  States  will  request  $5.5  billion  in  matching  funds  in  1992. 

First,  are  you  sure  of  these  numbers? 

Ms.  Wilensky.  Well,  if  they  are  wrong,  they  are  only  wrong  be- 
cause they  are  too  small  for  1992. 

Mr.  Bliley.  Well,  based  on  this  astronomical  growth,  I  assume 
your  actuaries  worked  out  a  chart  as  to  when  they  believe  the  Med- 
icaid program  will  be  for  all  intents  and  purposes  100  percent  fed- 
erally financed. 

Ms.  Wilensky.  Well,  at  the  rate  we  are  going  we  will  surpass 
Medicare  in  1995.  The  growth  rate  is  astronomical.  The  reason  is 
that  because  when  you  have  100  percent  Federal  funding  in  a  pro- 
gram where  the  constraint  was  always  presumed  to  be  that  the 
States  were  putting  up  a  share  of  the  money,  there  is  no  con- 
straint. 

Mr.  Kostmayer.  Would  the  gentleman  yield  for  another  ques- 
tion? 

Mr.  Bliley.  Not  at  this  time. 
Mr.  Kostmayer.  Thank  you. 

Mr.  Bliley.  I  don't  have  the  time.  I  have  but  10  minutes  and  I 
have  yielded  to  you  twice.  You  are  going  to  get  the  time,  so  you  can 
be  able  to  use  your  own. 

In  the  Inspector  General's  report  I  note  that  he  said  that  most  of 
the  time  these  moneys  are  not  used  to  increase  the  quality  of  care. 
Is  that  right? 

Ms.  Wilensky.  I  don't  know  that.  I  know  he  believes  that.  I  am 
willing  to  believe  that  in  many  cases  they  are  used  to  expand  eligi- 
bility or  services.  We  do  know  in  some  cases  it  does  not  happen. 

But,  frankly,  it  is  only  a  question  of  how  serious  a  problem  is. 
Even  when  the  funds  are  used  to  do  good  things  in  Medicaid,  when 
this  is  being  done  with  100  percent  Federal  money,  it  fundamental- 
ly undermines  the  whole  basis  of  the  program. 

It  is  worse  when  States  don't  even  use  the  extra  money  for  Med- 
icaid. And  there  are  examples  of  States  who  use  it  for  deficit  reduc- 
tion or  for  programs  that  are  outside  the  Medicaid  program. 

Mr.  Bliley.  Now,  you  indicated  how  many  States  are  currently 
doing  it  and  how  many  do  you  believe  will  be  doing  it  within  a  year 
or  so  if  no  action  is  taken? 

Ms.  Wilensky.  At  the  end  of  fiscal  year  1991,  31  States  were 
engaging  in  this  practice,  19  with  donation  programs,  19  with  pro- 
vider taxes.  As  of  today,  which  is  only  a  couple  of  weeks  later,  we 
understand  that  all  but  six  States  are  engaging  in  some  form  of 
provider  tax  or  donation  programs,  and  one  of  the  six  States  has 
indicated  it  is  going  to  convene  a  special  session  of  its  legislature  so 
it  can  get  on  board  before  we  close  the  door.  We  hope  the  other  five 
States  don't  pursue  these  programs,  but  I  don't  know.  I  think  there 
is  some  sense  in  these  States  it  is  not  right  and  they  don't  want  to 
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do  it.  But  it  is  unclear  how  long  they  can  hold  out  against  the  pres- 
sure to  do  it. 

Mr.  Bliley.  Well,  the  thought  occurred  to  me  while  you  were  tes- 
tifying and  during  the  chairman's  questioning  that  there  probably 
will  be  some  legislative  language  worked  on  up  here,  and  it  seems 
to  me  that  one  way  we  might  address  this  would  be  to  say  that 
States  for  a  time  period,  maybe  a  year,  while  we  work  on  some- 
thing maybe  better,  but  that  they  could  do  this  but  they  could  not 
reduce — use  the  moneys  that  they  derive  from  this  to  reduce  their 
State  payment  for  Medicaid  below  what  it  was  last  year. 

In  other  words,  if  they  want  to  do  this  they  have  got  to  use  the 
moneys  to  increase  the  service.  But  they  can't  use  the  moneys  to 
reduce  their  own  effort  and  to — well,  and  to  shift  the  burden  to  the 
Federal  Government.  After  all,  they  have  balanced  budgets  and 
ours  is  hopelessly  in  the  red.  So  it  seems  to  me  that  it  is  tough,  but 
we  shouldn't  allow  people  to  game  the  systems.  I  agree  with  you  on 
that. 

I  also  think  they  have  a  point  that  they  are  in  the  middle  of 
their  budgetary  year  and  it  would  be  particularly  hard  for  them  to 
make  up  the  hole  that  this  would  create  in  their  budget.  But  we 
have  got  to  do  something  to  plug  the  dike  or  we  are  going  to  be 
inundated. 

Thank  you,  Mr.  Chairman. 

Mr.  Rowland.  Thank  you. 

Mr.  Scheuer,  the  gentleman  from  New  York,  has  a  statement 
that  he  wishes  to  enter  into  the  record  and,  without  objection,  that 
will  be  done.  [See  p.  213.] 

Dr.  Wilensky,  let  me  ask  you  something.  The  State  of  Georgia 
has  had  a  voluntary  donation  program  for  2  years,  and  because  of 
that  we  have  been  able  to  significantly  increase  payments  to  the 
State's  disproportionate  share  hospitals.  And  if  we  are  not  able  to 
continue  this,  many  of  the  hospitals  in  the  rural  areas  particularly, 
about  two-thirds  may  have  to  close  because  of  that. 

When  you  start  beginning  to  clarify  the  rules  and  regulations,  do 
you  know  at  this  point  what  consideration  may  be  given  for  rural 
hospitals? 

Ms.  Wilensky.  Let  me  go  back  to  the  first  issue,  the  voluntary 
donations.  I  believe  it  was  clear  to  everybody  who  had  anything  to 
do  with  this  portion  of  OBRA  1990  that  at  the  end  of  1991  volun- 
tary donations  were  gone.  I  don't  think  anybody  had  any  belief  oth- 
erwise. 

I  will  say,  having  said  that,  I  am  astounded  that  we  went  from  a 
situation  where  we  had  8  or  9  States  doing  either  provider  taxes  or 
donations  to  19  States  doing  donations  when  everybody  knew  these 
were  out.  And  that,  obviously,  creates  some  of  the  difficulty. 

So  the  answer  is  provider  donations  in  the  clarified  rule  are  out. 

Mr.  Rowland.  Well,  my  State  of  Georgia  has  intended  to  go  to 
the  provider  tax. 

Ms.  Wilensky.  To  a  provider  tax? 

I  would  also  like  to  indicate,  if  I  may,  that  our  concern  is  not 
necessarily  with  the  provider  tax.  Our  concern  is  with  what  hap- 
pens to  the  provider  tax.  Provider  taxes  that  are  levied  on  the  50 
percent  wealthiest  hospitals  with  the  receipts  going  to  the  50  per- 
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cent  poorest  hospitals,  so  that  there  is  no  return  of  the  money  to 
the  institutions  who  gave  it,  we  do  not  have  a  problem  with. 

Our  concern  is  when  you  use  a  provider-specific  tax  and  the  pro- 
viders are  receiving  the  funds  that  get  matched.  We  believe  we 
have  a  legitimate  right  to  be  concerned  when  the  institution  put- 
ting the  money  up  gets  the  money  back.  And  that  is  our  area  of 
concern. 

If  there  were  a  really  redistributive  hospital  tax,  where  the 
people  putting  the  money  up  didn't  get  it  back,  we  would  have  no 
problem. 

Mr.  Sikorski.  Would  the  gentleman  yield? 

Mr.  Rowland.  I  will  yield  to  the  gentleman. 

Mr.  Sikorski.  What  do  you  think  of  a  capital  gains  program  like 
that,  where  we  just  put  50  percent  on  the  wealthiest  and  then  it 
goes  to  50  percent  of  the  poorest  people  in  the  country? 

Ms.  Wilensky.  I  think  I  will  pass  on  that. 

Mr.  Sikorski.  Smart. 

Mr.  Rowland.  Well,  based  on  what  you  say,  the  rules  and  regu- 
lations that  you  might  be  contemplating  then  would  really  be  help- 
ful to  rural  hospitals. 

Ms.  Wilensky.  I  believe  that  first  we  have  to  clarify  it.  I  am  very 
sorry  that  there  were  some  confusing  elements  in  the  initial  inter- 
im final.  That  is  not  our  intention.  We  worked  hard.  This  is  confus- 
ing stuff.  We  believe  it  will  now  be  very  much  clearer.  I  don't  want 
to  say  there  won't  be  any  questions. 

But  we  do  not  believe  we  will  be  shutting  down  all  provider  taxes 
by  any  means.  It  is  a  question  of  whether  or  not  the  institutions 
that  put  the  money  up  are  getting  it  back.  That  is  what  we  are  con- 
cerned about. 

Mr.  Rowland.  I  have  also  understood  you  to  say  that  you  would 
not  be  in  favor  of  a  moratorium  for  a  period  of  time  while  the  con- 
siderations could  be  given  to  working  out  the  differences? 

Ms.  Wilensky.  Well,  let  me  say  what  my  concern  is  about  that. 
A  moratorium  with  nothing  qualifying  it  would  basically  put  us 
where  we  were  this  year,  which  is  between  October  1990  and  Octo- 
ber 1991  we  went  from  having  8  or  9  States  into  these  programs 
costing  several  hundred  million  to  having  at  last  official  count  38 
States.  At  our  new  unofficial  count  44  States  are  into  this  with  ex- 
pected expenditures  of  $5.5  billion. 

If  we  just  have  a  moratorium  we  will  be  opening  up  a  very  big 
door.  There  is  no  bottom  to  this  particular  sinkhole. 

If  there  was  an  issue  of  what  would  happen  during  the  interim, 
if  legislation  was  being  worked  out,  if  the  financial  exposure  would 
be  limited  for  the  Federal  Government,  I  am  not  going  to  say  that 
we  would  not  consider  any  kinds  of  changes  that  the  Congress  may 
wish  to  discuss.  We  are  very  concerned  that  there  is  no  limit  to  the 
liability  that  the  Federal  Government  is  facing.  Not  even  the 
entire  Medicaid  program  is  not  the  limit  under  this  churning  of 
money. 

Mr.  Rowland.  So  you  would  be  willing  to  consider  some  type  of 
moratorium  where  there  may  be  some  constraints  while  differences 
could  be  worked  out? 

Ms.  Wilensky.  At  this  point  in  time  we  are  sufficiently  con- 
cerned that  I  am  not  going  to  rule  anything  off  the  table.  We  are 
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more  than  glad  to  sit  down  and  talk.  Our  concern  is  to  make  sure 
that  the  fiscal  integrity  of  this  program  as  a  real  Federal-State 
match  is  maintained. 

We  are  not  trying  to  limit  Medicaid  spending.  We  are  not  trying 
to  put  a  cap  on  growth  of  spending.  We  want  to  make  sure  that  the 
other  side  of  our  Federal  dollars  is  real  new  State  spending. 

Mr.  Rowland.  Thank  you.  The  gentleman  from  North  Carolina, 
Mr.  McMillan. 

Mr.  McMillan.  I  think  what  you  are  trying  to  do  is  to  make  sure 
that  the  incremental  funds  get  spent  for  services  delivered  and  not 
to  reduce  someone  else's  obligation. 

Ms.  Wilensky.  Correct. 

Mr.  McMillan.  And  I  think  that  is  a  legitimate  objective. 

In  the  Pennsylvania  example  that  was  mentioned  by  the  gentle- 
man from  Virginia,  you  mentioned  that  the  $365  million  put  up  by 
170  hospitals  was,  in  effect,  a  loan  that  was  reimbursed. 

Ms.  Wilensky.  In  this  case  it  really  was  a  loan.  Whenever  the 
voluntary  donation  programs  return  money  to  the  hospitals  it  is,  in 
effect,  a  loan.  The  somewhat  different  step  was  that  in  this  case  it 
actually,  literally  had  a  loan  involved. 

But  yes,  that  is  clearly  what  happened. 

Mr.  McMillan.  So,  in  that  case  there  was  no  incremental  ex- 
penditure. 
Ms.  Wilensky.  That  is  correct. 
Mr.  McMillan.  Except  for  the  Federal  match. 
Ms.  Wilensky.  That  is  correct. 

Mr.  McMillan.  And  that  then  meant  the  Federal  Government 
was  paying  100  percent,  not  whatever  the  Pennsylvania  percentage 
is. 

Ms.  Wilensky.  That  is  correct. 

Mr.  McMillan.  And  that  is  where  it  destroys  the  integrity  of  the 
system. 

Ms.  Wilensky.  That  is  the  problem. 

Mr.  McMillan.  Is  there  a  way  in  which  donated  funds — I  think 
you  mentioned  at  one  point  that  you  would  consider  ruling  out  do- 
nated funds.  But  is  there  a  way  that  donated  funds  could  be  han- 
dled with  sufficient  discipline  to  justify  a  Federal  match? 

Ms.  Wilensky.  We  think  donated  funds  from  providers,  as  op- 
posed to  donated  funds  from  people  who  have  nothing  to  do  with 
providers,  are  the  problem.  Basically,  donated  funds  from  providers 
are  provider  taxes  except  they  don't  go  through  the  official  over- 
sight of  the  legislature.  And  that  is  why  we  think  that  to  the 
extent  that  these  are  essentially  provider  taxes,  hospital  taxes  usu- 
ally, the  question  is  do  they  meet  our  test  of  being  allowable  for 
Federal  match  as  a  provider  tax.  It  is  far  superior  to  have  them 
come  from  a  hospital  tax  that  goes  through  the  regular  oversight  of 
a  legislature.  That  is  consistent  with  the  many  aspects  of  the  Med- 
icaid program  in  which  public  notice  is  a  requirement. 

So,  that  we  think  that  voluntary  donations  from  providers  are 
not  a  good  idea  on  several  grounds.  Voluntary  donations  from  indi- 
viduals or  philanthropic  organizations  that  are  not  providers  and 
have  nothing  to  do  with  providers  are,  of  course,  a  different  thing. 

Mr.  McMillan.  Is  there  possibly  a  means  whereby  that  could  be 
achieved  so  that  donated  funds  did,  in  fact,  represent  incremental 
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expenditures  by  the  institution,  where  it  would  set  up  an  escrow 
and  therefore  become  eligible  for  a  matching  grant  if  the  State  so 
wishes? 

Ms.  Wilensky.  Not  as  we  are  currently  contemplating  the  rule. 
Hospital-specific  taxes  are  indeed  eligible  depending  on  how  those 
funds  are  spent.  In  the  example  I  gave  to  Mr.  Bliley,  if  the  50  per- 
cent richest  hospitals  were  taxed  and  that  money  went  to  the  50 
percent  poorest  hospitals,  we  would  not  want  to  disallow  that. 

So,  under  the  provider  tax,  under  a  hospital  tax,  our  quarrel  isn't 
necessarily  with  the  hospital  tax,  it  is  when  the  hospital  tax  is  re- 
turned to  the  institution  that  gave  it.  If  there  is  a  complete  redis- 
tribution we  don't  have  a  problem. 

Mr.  McMillan.  So,  as  a  matter  of  principle,  it  could  be  created.  I 
ask  the  question  because,  particularly  in  the  Carolinas,  the  Duke 
Endowment  funds  an  enormous  proportion  of  medical  care  and  it 
could  be  that  some  mechanism  could  be  created,  if  they  chose  to 
expand  services  in  a  given  area,  that  might  be  a  privately  donated 
resource  that  

Ms.  Wilensky.  If  the  hospitals  were  donating  money  to  this  foun- 
dation and  that  went  to  the  State,  that  would  be  regarded  the  same 
as  if  there  was  a  direct  contribution  from  the  hospitals.  It  would  be 
use  of  a  philanthropic  fund  on  behalf  of  the  hospitals. 

If  it  were  the  foundation  just  making  a  contribution  to  the  State, 
contributions  get  made  to  the  State  by  groups  all  the  time. 

Mr.  McMillan.  Do  you  have,  perhaps,  other  examples  that 
might  be  different  than  the  two  that  we  have  discussed  that  might 
be  means  by  which  States  could  generate  funds  either  from  the  pri- 
vate sector  or  to  expand  services  that  would  meet  the  

Ms.  Wilensky.  Well,  there  are  all  sorts  of  taxes  on  the  private 
sector  that  States  can  use:  Gross  receipts  taxes,  insurance  taxes, 
and  all  of  the  normal  taxes  that  are  available. 

Mr.  McMillan.  But  you  are  speaking  of  taxes  from  other  parties, 
not  the  one  who  is  going  to  receive  the  direct  benefit? 

Ms.  Wilensky.  Other  parties.  And  that  is  really  the  point.  Our 
concern  is,  because  it  is  highly  unusual  to  have  the  group  who  is 
about  to  receive  the  payment  putting  the  payment  up,  money  min- 
gles and  that  is  not  really  a  new  payment.  To  the  extent  it  goes 
back  to  the  institution  that  put  it  up,  that  is  not  really  a  new  pay- 
ment by  that  institution.  If  it  goes  to  some  other  institution,  that  is 
an  exchange. 

This  is  a  very  unusual  situation.  You  normally  don't  have  the 
units  that  receive  the  money  being  the  ones  that  are  asked  to  put 
the  money  up  for  a  tax.  It  would  be  like  asking  the  highway  con- 
tractors who  are  going  to  pave  the  highways  to  put  the  money  up 
for  the  highway  tax. 

Mr.  McMillan.  Well,  I  know  that  is  the  preferred  way  of  trying 
to  get  money  out  of  the  Federal  Government  because  then  you 
don't  share  in  the  responsibility. 

But  let  me  ask  you  this.  I  am  looking  at  CBO  figures,  I  think, 
projects  Medicaid  expenditures  in  the  Federal  budget  at  $52  billion 
in  1991  and  projects  that  to  be  $61.7  billion  in  1992. 

Ms.  Wilensky.  In  1992,  we  are  currently  projecting  $65  billion. 

Mr.  McMillan.  Sixty-five. 

Ms.  Wilensky.  Federal. 
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Mr.  McMillan.  Now  that  does  not  include  any  incremental  ex- 
penditures by  a  modification  of  your  ruling  in  this  matter,  does  it? 

Ms.  Wilensky.  What  I  am  told  is  the  CBO  assumed  that  the  rule 
goes  into  effect.  That  is  what  I  was  told. 

Mr.  McMillan.  That  your  rule  goes  into  effect? 

Ms.  Wilensky.  That  is  my  understanding. 

Mr.  McMillan.  So,  if  it  were  overturned,  then  instead  of  $65  bil- 
lion you  are  talking  about  $74  billion? 

Ms.  Wilensky.  I  am  not  the  best  person  to  give  you  the  answer 
to  that  question. 

Mr.  McMillan.  I  understand  it  is  

Ms.  Wilensky.  Okay.  Then  let  me  clarify. 

In  our  assumption  we  assumed  that  the  rule  had  gone  into  effect. 
In  CBO's,  I  am  not  sure  what  they  assumed.  But  it  would  clearly  be 
higher  by  a  substantial  amount. 

Mr.  McMillan.  Would  you  care  to  project  what  differential 
might  be  over  a  period  of  10  years? 

Ms.  Wilensky.  I  would  be  very  glad  to  give  you  our  estimates.  I 
know  the  actuaries  have  been  looking  at  the  issue.  The  baseline 
grows  very  rapidly  if  there  is  a  presumption  that  there  is  no  con- 
straint on  this.  Very  rapidly. 

Mr.  McMillan.  Well,  the  CBO  projection  goes  from  $52  billion  in 
1991  to  $105  billion  in  1996. 

Ms.  Wilensky.  Yes.  I  think  our  estimate  for  1996  was  $200  bil- 
lion. 

Mr.  McMillan.  Your  figure? 

Ms.  Wilensky.  Yes.  That  is  what  I  recall  by  memory. 
Mr.  McMillan.  I  think  that  is  total  expenditures,  Federal  and 
State. 
Ms.  Wilensky.  Yes. 

Mr.  McMillan.  I  am  strictly  talking  about  the  Federal  share. 
But  that  would  figure,  roughly  50  percent. 

Ms.  Wilensky.  Again,  I  will  be  glad  to  provide  you  this  informa- 
tion from  our  actuaries. 

Mr.  McMillan.  Without  clarification,  or  at  least  in  the  present 
situation,  one  of  the  difficulties  we  face  in  the  Congress  is,  in  fact, 
not  knowing  what  they  will  be  because  it  is  open  season  and  sub- 
ject to  the  will  of  the  States,  not  the  will  of  the  Congress. 

Ms.  Wilensky.  At  the  moment,  we  believe  that  this  is  a  program 
that  has  no  limits  because  of  the  ability  to  churn  money  and  to  get 
increased  Federal  spending. 

Mr.  McMillan.  As  difficult  as  it  is,  I  would  hope  that  in  your 
clarification  or  accompanying  your  clarification  that  you  can  pro- 
vide the  Congress  with  a  contrast  and  what  it  would  be  under  what 
you  propose  and  what  it  might  be,  uncertain  as  it  is,  if  nothing  is 
done. 

Ms.  Wilensky.  We  will  certainly  try  to  provide  that  information 
that  you  have  requested  here. 
[The  information  follows:] 

The  following  table  displays  (in  millions  of  dollars)  the  latest  available  budget  pro- 
jections of  Federal  medical  assistance  payments  [FMAP]  for  this  year  and  the  next 
five  years,  along  with  HCFA's  estimates  of  how  much  of  these  payments  are  attrib- 
utable to  donations  and  provider-specific  taxes  [D&T  amounts]. 
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Fiscal  year 

Fiscal  year 

Fiscal  year 

Fiscal  year 

Fiscal  year 

Fiscal  year 

1991 

1992 

1993 

1994 

1995 

1996 

FMAP  

  51,476 

62,910 

74,291 

87,630 

101,088 

114,817 

D&T  amount  

  3,000 

4,400 

6,200 

8,300 

10,300 

12,100 

The  D&T  amount  shows  the  estimated  Federal  funding  consequences  if  the  rule 
were  not  implemented.  However,  implementation  of  the  rule  would  not  save  this 
amount  of  Federal  funds.  The  actual  impact  of  HCFA's  clarified  rule  would  be  less 
than  the  donation  and  tax  amounts  shown  above,  due  to  possible  restructuring  of 
current  programs  or  replacement  of  the  revenues  generated  by  them.  Estimates  of 
the  impact  of  donations  and  taxes  programs  on  Medicaid  spending  are  continually 
being  revised. 

Mr.  McMillan.  Well,  I  think  it  would  be  useful  because,  as  I  said 
earlier,  to  me  it  is  irresponsible  simply  to  criticize  what  has  been 
done  or  to  criticize  your  ruling  without  reckoning  with  the  budget- 
ary consequences  of  it.  Because  it  is,  in  fact,  the  State's  reckoning 
with  the  budgetary  consequences  of  it  that  has  generated  the  prob- 
lem. And  I  think  the  responsible  thing  for  us  to  do  is  to  try  to  come 
to  grips  with  that. 

One  final  question.  It  has  to  do  with  intergovernmental  trans- 
fers. I  understand  that  in  some  of  the  data  that  we  had,  particular- 
ly in  the  State  of  Texas,  where  they  were  giving  us  some  testimony 
with  respect  to  rather  extraordinary  amounts  of  money  that  they 
would  be  deprived  of  if  your  rule  stays  in  effect,  in  any  analyses 
that  I  have  seen,  some  done  by  Congressional  Research  Service, 
they  don't  indicate  Texas  losing  anything.  Is  there  some  difference 
in  what  CRS  has  examined  and  what  the  practice  may  be  in  the 
case  of  Texas? 

Ms.  Wilensky.  I  don't  know.  I  would,  obviously,  have  to  look  at 
what  CRS  has  done.  I  do  think  there  has  been  a  misunderstanding 
because  we  were  not  sufficiently  clear  about  what  it  was  we  would 
be  disallowing  with  regard  to  intergovernmental  transfers.  We 
think  that  there  was  a  presumption  that  all  intergovernmental 
transfers  were  going  to  be  disallowed.  As  I  tried  to  explain,  and  I 
hope  the  clarification  makes  clear,  our  concern  with  intergovern- 
mental transfers  has  to  do  with  those  which  we  would  not  allow  if 
they  were  done  directly.  It  is  therefore  a  much  softer  prohibition 
than  many  States  have  assumed. 

It  was  our  error  that  led  them  to  the  overstatement  of  the  effect 
of  the  regulation.  We  hope  it  will  be  clearer  as  they  see  the  clarifi- 
cation. 

Mr.  Waxman.  Thank  you,  Mr.  McMillan. 
Mr.  McMillan.  Thank  you. 

Mr.  Waxman.  Mr.  Kostmayer  I  think  came  in  next.  And  then 
after  him  would  be  Mr.  Bruce. 

Mr.  Kostmayer.  Thank  you.  Doctor,  you  know,  of  course,  that 
what  happened  in  Pennsylvania  was  at  least  partially  the  result  of 
a  court  decision,  the  ruling  which  said  that  Pennsylvania  was  not 
reimbursing  hospitals  enough  and  had  to  pay  the  provider  more 
money? 

Ms.  Wilensky.  That  was  actually  clear  that  is  what  they  were 
responding  to. 
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Mr.  Kostmayer.  Right.  They  were  responding  to  that.  It  wasn't 
some  scheme  they  cooked  up.  They  were  responding  to  a  court  deci- 
sion. 

You  know,  of  course,  also  that  Pennsylvania  has  

Ms.  Wilensky.  But  they  are  supposed  to  do  it  with  real  State  dol- 
lars. But  it  was  not  illegal.  There  is  no  question.  We  don't  actually 
approve  financing  plans.  The  State  Plan  Amendments  tend  to  focus 
on  the  distribution. 

But  I  do  want  it  clear  what  the  State  did  was  legal,  because  we 
were  under  a  moratorium  with  regard  to  issuing  any  final  regula- 
tions on  voluntary  donations.  They  submitted  a  State  Plan.  We  ap- 
proved it.  It,  however,  makes  clear  why  we  believe  there  is  a  very, 
very  serious  problem. 

Mr.  Kostmayer.  You  know,  of  course,  also  that  Pennsylvania  has 
added  about  $800  million  of  its  own  funds  to  the  program  since 
1986. 

Now,  you  said  that  some  States  are  getting  100  percent  funding, 
Federal  funding.  What  States  are  those? 

Ms.  Wilensky.  They  are  getting  100  percent  Federal  funding  for 
those  portions  that  they  use  in  this  manner,  but  not  overall. 

Mr.  Kostmayer.  Not  overall.  No  State  is  getting  100  percent  Fed- 
eral funding. 

Ms.  Wilensky.  Not  that  I  am  aware  of  at  present.  What  has  hap- 
pened is,  as  in  the  case  with  Pennsylvania,  for  this  portion  of  its 
money,  the  Federal  share  of  this  portion  was  100  percent.  What 
that  does  is  up  the  overall  Federal  match  by  some  number  of  per- 
centage points.  It  will  raise  the  overall  matching  rate  for  the  State 
in  a  way  that  has  nothing  to  do  

Mr.  Kostmayer.  It  was  a  component  of  the  State  share,  not  over- 
all 100  percent  Federal  funding. 

Ms.  Wilensky.  Right. 

Mr.  Kostmayer.  You  also  said  that  some  States  are  apparently 
reducing  their  deficit  with  these  funds  and  funding  other  pro- 
grams? 

Ms.  Wilensky.  Right. 

Mr.  Kostmayer.  What  States  are  those? 

Ms.  Wilensky.  Well,  I  will  give  you  a  few  examples.  And  I  will 
have  to  make  sure  you  understand  the  way  I  usually  know  about 
these  is  from  what  is  written  in  the  newspapers.  Because  until  we 
get  to  a  point  of  doing  audits  on  States  where  we  will  try  to  track 
this,  we  are  not  in  a  position  to  be  able  to  tell  what  has  happened. 
For  reasons  that  escape  me,  some  of  the  States  have  found  it  neces- 
sary or  desirable  to  advertise  what  they  are  doing.  Let  me  give  you 
a  couple  of  examples. 

Mr.  Kostmayer.  Well,  do  you  have  your  own  information,  your 
own  data  from  your  agency  which  

Ms.  Wilensky.  Well,  we  have  information  from  the  agency  and 
from  the  States  that  we  request.  We  use  that  as  part  of  our  budget- 
ing process.  We  will  be  getting  more  information  in  the  future,  in 
part  because  of  our  inability  to  project  accurately  State  expendi- 
tures, and  we  will  need  to  make  more  of  a  determination  about 
where  funding  comes  from  and  where  funding  goes  to. 

Mr.  Kostmayer.  I  appreciate  that.  What  are  those  States? 


Ms.  Wilensky.  Again,  I  do  not  know  all  the  States.  I  can  give 
you  a  couple  of  examples. 
Mr.  Kostmayer.  Any  States. 

Ms.  Wilensky.  There  was  written  in  the  newspaper  around  the 
time  of  the  National  Governors  Association  Conference  that  the 
State  of  Washington  was  unable  to  decide  whether  or  not  to  in- 
crease teacher  salaries  5  or  7  percent  or  to  fund  a  health  program 
that  was  not  Medicaid  related,  and  decided  to  do  both  by  institut- 
ing a  voluntary  donations  program,  substituting  the  State  money 
that  had  previously  gone  for  that  portion  so  that  it  could  release 
the  State  money  to  both  increase  teacher  salaries  and  to  keep  this 
health  program  going. 

The  State  of  Massachusetts  gained  some  notoriety  with  its  dis- 
covery of  a  way  to  get  $489  million  through  voluntary  donations, 
which  certainly  surpassed  $380  million.  Massachusetts  awarded  a 
reward  to  the  State  worker  who  found  it,  which  we,  of  course, 
ended  up  paying  for  as  part  of  a  Medicaid  expenditure.  Massachu- 
setts used  that  to  finance  all  uncompensated  care  otherwise  not 
covered  by  a  Federal  program  and  that  would  have  otherwise  re- 
quired by  State  funds.  Rather  than  have  to  raise  taxes  to  cover  the 
State  expenditure,  they  were  able  to  use  the  voluntary  donation. 

Mr.  Kostmayer.  I  think  in  fairness,  they  did  have  a  pretty  hefty 
tax  increase  in  Massachusetts  I  think  it  was  in  addition  to  rather 
than. 

Ms.  Wilensky.  Okay.  In  addition  to  or  rather  than  having  to  tax 
even  more. 

Mr.  Kostmayer.  And  which  States  reduced  their  deficit  with 
these  funds? 

Ms.  Wilensky.  Well,  in  a  sense  Massachusetts  did  that  by  not 
having  to  raise  taxes.  They  would  have  either  had  a  deficit  or  had 
to  raise  taxes.  Most  States  literally  can't  run  in  deficit,  as  you  well 
know. 

Mr.  Kostmayer.  Now,  if  Pennsylvania  switches  from  the  volun- 
tary contributions  to  the  provider-based  taxes,  will  you  approve 
that? 

Ms.  Wilensky.  It  depends  on  how  those  receipts  are  distributed 
and  it  depends  on  what  their  provider  tax  looks  like.  Our  concern 
is  not  in  disallowing  all  provider  taxes  by  any  means.  Our  concern 
is  in  situations  where  the  providers,  if  they  are  institutional  pro- 
viders, are  contributing  money  that  is  matched  and  the  money  re- 
turns back  to  the  institutions  that  put  it  up.  We  will  disallow  only 
that  portion  that  returns  or  that  is  put  up,  whichever  is  smaller.  So 
we  would  not  necessarily  disallow  a  provider  tax.  We  may  disallow 
some  portion  of  that  for  Federal  match  depending  on  the  receipts. 

The  example  I  gave  earlier  where  a  State  chose  to  tax  the 
wealthiest  hospitals  in  the  State,  have  it  go  for  a  match,  and  dis- 
tribute that  money  to  the  poorest  hospitals  in  the  State,  so  that 
those  contributing  were  not  those  receiving,  would  not  be  disal- 
lowed. 

Mr.  Kostmayer.  Well,  it  doesn't,  in  fact — it  does  not,  in  fact, 
always  go  back  to  the  hospitals  which  provided  it  to  begin  with. 
Ms.  Wilensky.  No.  No.  No. 
Mr.  Kostmayer.  Even  under  current. 


306 


Ms.  Wilensky.  That  is  right.  And  we  are  not  concerned  when  it 
doesn't.  We  would  not  disallow  all  of  it.  The  question  is  would  we 
disallow  some  of  it?  It  depends  on  the  distribution  of  those  receipts. 

Mr.  Kostmayer.  Well,  let  me  ask  you — the  result  of  this  regula- 
tion is  to  save  money,  isn't  that  what  it  comes  down  to? 

Ms.  Wilensky.  The  result  of  this  regulation  is  to  try  to  keep 
intact  the  Federal-State  matching  relationship  which  has  always 
been  a  part  of  Medicaid.  We  want  to  make  sure  Federal  dollars,  ad- 
ditional Federal  dollars  which  we  are  willing  to  keep  putting 
up  

Mr.  Kostmayer.  But  it  will  save  money  for  the  Federal  Govern- 
ment if  your  regulation  is  implemented,  isn't  that  right? 
Ms.  Wilensky.  Yes. 

Mr.  Kostmayer.  How  much  money  would  it  save  the  Federal 
Government? 

Ms.  Wilensky.  Well,  that  goes  to  the  estimate  of  the  regulation 
itself.  What  I  said,  although  again  OMB  is  the  arbiter  of  scoring  on 
regulations,  it  is  my  understanding — — 

Mr.  Kostmayer.  But  isn't  this  really  an  OMB  call  to  save 
money?  Your  concern  is  with  the  sanctity  of  the  program. 

Ms.  Wilensky.  Right. 

Mr.  Kostmayer.  I  respect  and  I  recognize  that.  But  you  are 
really  being  compelled,  aren't  you,  by  OMB  to  save  these  dollars? 
Isn't  that  what  is  happening  here?  Did  they  call  you  up  and  say, 
"Doctor,  we're  terribly  concerned  about  the  sanctity  of  the  match- 
ing?" or  did  they  say,  "Look.  We  have  a  deficit  and  we  have  to  save 
some  money,  and  we've  figured  out  a  way  to  save  some  money." 
And  you  said,  "Well,  I  really  don't  like  that  but  I  don't  have  much 
choice.  I  will  go  along  with  it."  Isn't  that  what  happened? 

Ms.  Wilensky.  No.  It  is  not  what  happened. 

Mr.  Kostmayer.  What  happened?  What  did  they  say  when  they 
called  you  up? 

Ms.  Wilensky.  Well,  I  am  not  going  to  go  through  the  details  of 

my  conversations  with  you,  frankly,  but  I  will  tell  you  

Mr.  Kostmayer.  I  asked  about  OMB,  Doctor. 

Ms.  Wilensky.  Yes. 

Mr.  Kostmayer.  Don't  get  excited. 

Ms.  Wilensky.  That  is  true.  At  the  moment  that  is,  I  guess,  a 
good  distinction  to  make. 

Mr.  Kostmayer.  I  know.  Yes.  I  mean  I  don't  know  what  you 
were  talking  about  with  OMB.  And  I  don't  want  to  know. 

Mr.  Bliley.  Mr.  Chairman?  Regular  order.  Let  the  witness 
answer  the  question. 

Ms.  Wilensky.  The  concern  which  you  raised,  for  my  part,  is  one 
that  I  feel  very  strongly.  That  is,  I  believe  that  the  Federal-State 
matching  relationship,  which  I  think  is  a  good  idea,  an  important 
one  in  this  program  as  well  as  others,  is  seriously  being  threatened 
and  undermined  by  what  has  been  happening. 

For  States  that  are  very  fiscally  pressed,  I  understand  that.  But 
this  is  a  fundamental  aspect  of  the  Medicaid  program  as  well  as 
others. 

We  have  been  working  with  OMB  to  try  to  get  a  better  way  to 
accurately  estimate  expected  expenditures  under  Medicaid.  We  had 
an  OMB/HHS  task  force  that  worked  for  2  or  3  months  with  the 
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States  trying  to  figure  out  how  to  have  our  projections  be  more  ac- 
curate. We  found  out  a  lot  of  things.  Some  of  the  things  that  we 
were  doing  we  need  to  do  better,  some  of  the  things  States  need  to 
do  better. 

One  of  the  problems  was  that  provider  taxes  and  donations  were, 
in  the  last  year,  accounting  for  about  a  quarter  of  the  unanticipat- 
ed increases  in  spending.  And  there  is  no  question  that  was  an  area 
of  some  concern  for  OMB. 

Mr.  Kostmayer.  If  I  can  interrupt?  That  is  not  necessarily  a  bad 
thing,  is  it? 

Ms.  Wilensky.  It  is  not  at  all  a  bad  thing. 

Mr.  Kostmayer.  Yes.  It  probably  is  a  good  thing. 

Let  me  ask  you,  these  dollars  that  are  being  saved  which  will 
result  in  reduced  coverage  for  people — that  is  correct,  isn't  it? 

Ms.  Wilensky.  No.  We  think  actually  most  of  it  will  result  in  in- 
creased funding  by  the  State.  There  may  be  some  reduction  in  cov- 
erage. 

Mr.  Kostmayer.  There  may  be  some  reduction  in  coverage,  is 
that  right? 
Ms.  Wilensky.  Or  in  reimbursement. 
Mr.  Kostmayer.  I  am  sorry. 

Ms.  Wilensky.  In  Medicaid  spending  by  the  State. 
Mr.  Kostmayer.  So,  if  the  States  are  spending  less,  coverage  is 
reduced.  Isn't  that  right? 
Ms.  Wilensky.  Not  necessarily. 
Mr.  Kostmayer.  Okay. 

Ms.  Wilensky.  The  States  have  been  known  to  sometimes 
squeeze  it  out  of  the  hides  of  their  providers.  Sometimes  they  get 
challenged,  as  they  did  in  your  State. 

Mr.  Kostmayer.  Do  you  think  that  the  States  can,  in  fact, 
squeeze  it  out  of  the  hides  of  their  providers,  or  will  coverage  be 
reduced? 

Ms.  Wilensky.  I  would  say  the  kinds  of  changes  we  are  talking 
about  are  not  enormous  changes  relative  to  the  magnitude  of  the 
Medicaid  program.  We  are  talking  about  changes  on  the  order  

Mr.  Kostmayer.  It  is  $600  million  in  Pennsylvania. 

Ms.  Wilensky.  Again,  we  don't  believe  that  all  of  that  would  be 
discounted.  The  voluntary  donations,  yes.  We  do  not  believe,  as  I 
have  said  

Mr.  Kostmayer.  My  time  has  expired.  Just  answer,  if  you  would, 
do  you  anticipate  that  this  will  result  in  reduced  coverage?  If  you 
could  give  me  a  simple  answer.  My  time  is  up. 

Ms.  Wilensky.  There  may  be  some  reduced  coverage  but  there 
will  be  other  changes. 

Mr.  Kostmayer.  Thank  you  very  much.  Thank  you,  Mr.  Chair- 
man. 

Mr.  Waxman.  Thank  you.  What  was  your  answer?  There  may  be 
reduced  coverage  but  what? 

Ms.  Wilensky.  I  said  there  may  be  some  reduced  coverage.  In 
our  experience  of  the  early  1980's,  they  tended  not  to  have  fewer 
people  being  covered,  I  think,  other  than  through  the  changes  that 
followed  the  AFDC  changes.  That  brought  fewer  people.  They  did 
cut  back  some  services  and  payments  to  some  people.  That  is  my 
understanding. 
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There  is  less  option  now  than  there  was  before,  so  there  will  be 
less  cutbacks  in  at  least  some  of  the  areas  than  there  would  have 
been  before  recent  changes  in  legislation. 

Mr.  Waxman.  Thank  you,  Mr.  Kostmayer.  Mr.  Bilirakis,  did  you 
want  to  ask  some  questions? 

Mr.  Bilirakis.  I  guess  I  do  in  a  fashion,  Mr.  Chairman. 

Doctor,  thanks  for  being  here.  And  I  might  say  that  insofar  as  I 
and  my  office  are  concerned  you  have  always  been  responsive,  you 
have  always  been  available.  And  I  believe  you  have  always  been  re- 
sponsive and  available  as  far  as  this  committee  is  concerned.  The 
tardiness  of  your  statement  in  this  particular  instance,  I  don't 
know,  there  are  probably  some  good  reasons  for  that. 

You  have  got  a  tough  job,  as  you  have  heard  me  say  before.  And 
we  don't  make  it  any  easier.  We  don't  make  your  job  any  easier — 
we,  the  Congress  of  the  United  States — and  certainly  we  don't 
make  the  job  of  the  States  any  easier.  We  have  basically  imposed 
upon  them.  And  I  am  one  of  the  people  who  generally  goes  along 
with  virtually  every  health  program,  as  the  chairman  knows,  in 
this  committee,  oftentimes  breaking  with  my  fellow  Republicans  on 
those  issues.  So  certainly  I  don't  fault  the  Medicaid  program.  But  I 
do  know  that  we  quite  often  impose  burdens  upon  the  States  and 
force  the  States  in  doing  so  to  come  up  with  some  sort  of  imagina- 
tive and  creative  ways  in  order  to  be  able  to  continue  to  function 
and  to  place  those  programs  into  effect,  and  I  guess  that  is  what  we 
have  run  into  here. 

I  would  like  to  read  into  the  record  and  to  you  a  letter  that  you 
have  received — and  I  am  not  sure  you  have  received  it  yet  because 
it  is  dated  October  14 — from  the  Governor  of  the  State  of  Florida, 
Lawton  Chiles,  who  is  a  former  head  of  the  Budget  Committee 
Senate  when  he  was  in  the  Senate  a  couple  of  years  ago,  which  I 
think  says  it  all,  the  problems  that  the  States  face  and  have  faced 
and  are  continuing  to  face,  really  regarding  federally  mandated, 
congressionally  mandated  functions  upon  them: 

Dear  Dr.  Wilensky:  I'm  increasingly  frustrated  with  the  process  by  which  HCFA 
and  the  Office  of  Management  and  Budget  are  proceeding  with  regulations  restrict- 
ing the  State's  use  of  provider-specific  taxes,  intergovernmental  transfers  and  volun- 
tary contributions  in  financing  their  Medicaid  programs.  The  interim  regulations  re- 
leased on  September  12,  1991,  are  questionable  in  their  scope  and  ambiguous  in 
their  content.  Beyond  this,  States  are  receiving  mixed  signals  from  various  repre- 
sentatives of  HCFA  and  OMB  regarding  the  applicability  of  these  regulations  to 
their  Medicaid  programs.  In  Florida's  case  the  following  verbal  comments  have  been 
made  by  these  representatives  about  our  Medicaid  program:  One,  "Florida  has  a 
model  program  that  will  not  be  affected  by  the  new  rules,"  two,  "Florida  will  be 
marginally  impacted,"  and  three,  "Florida  is  a  targeted  State."  The  obscure  con- 
tents of  the  regulations  prevent  us  from  drawing  our  own  conclusion,  and  I  am  un- 
willing to  rely  on  any  verbal  assurances. 

As  you  can  see,  three  very  diverse  verbal  assurances,  if  you  will. 
"As  a  result  of  these  mixed  signals,"  the  letter  goes  on,  "rumors 
abound  regarding  the  application  of  the  regulations  and  the  intent 
of  HCFA  and  OMB.  Dr.  Wilensky,  States  cannot  act  on  rumor  and 
innuendo.  We  need  clear  direction  from  a  single  source  within  the 
administration  so  that  we  have  a  precise  understanding  of  the  reg- 
ulations. Such  direction  is  essential  so  that  legislative  and  adminis- 
trative adjustments  can  be  made  where  warranted.  Fiscal  reality  in 
the  States  dictates  that  we  receive  the  necessary  clarification  and 
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guidance  now" — and  he  underlines  the  word  "now."  "In  Florida  we 
are  now  going  through  the  painful  process  of  cutting  $622  million 
from  our  current  budget,  largely  in  health  and  human  services  pro- 
grams, due  to  revenue  shortfalls.  We  are  also  well  into  the  process 
of  preparing  our  budgets  for  the  next  fiscal  year.  Since  Florida  is 
required  by  our  Constitution  to  balance  our  budget" — I  accent 
that — "it  is  critical  that  we  have  accurate  and  timely  forecasts  of 
Federal  revenues,  including  Medicaid  reimbursements." 
And  he  goes  on  in  his  last  paragraph: 

I  am  submitting  the  enclosed  questions  regarding  the  applicability  of  the  regula- 
tions to  Florida's  Medicaid  program.  Given  Florida's  current  fiscal  situation,  I  know 
you  appreciate  the  urgency  of  these  questions.  I  look  forward  to  your  response.  With 
kind  regards,  I  am  sincerely,  Lawton  Chiles. 

I  am  not  sure  whether  your  office  has  received  these  yet. 

Ms.  Wilensky.  I  have.  They  faxed  it  to  me.  I  have  received  it  and 
we  will,  of  course,  respond  to  the  questions. 

Mr.  Bilirakis.  Might  I  ask  that  these  questions  along  with  the 
letter  that  I  just  read  into  the  record  be  a  part  of  the  record,  Mr. 
Chairman. 

Mr.  Waxman.  Without  objection,  that  will  be  ordered. 
[The  questions  referred  to  follow:] 

State  of  Florida:  Questions  Concerning  Medicaid  Interim  Final  Rule  on 
Donations  and  Taxes 

(1)  Does  this  new  regulation  define  a  county  as  "health  care  provider"  because 
they  own  a  health  department  or  a  hospital  which  receives  Medicaid  funds? 

If  so:  (a)  Florida  currently  has  a  county  billing  program  where  counties  pay  into 
the  state's  general  revenue  fund  based  upon  Medicaid  hospital  inpatient  days  and 
nursing  home  costs  incurred  by  their  residents.  Are  they  considered  donations 
under  this  regulation?  (b)  Are  intergovernmental  transfers  considered  a  donation 
and  therefore  not  subject  to  allowable  match? 

(2)  Florida's  tax  is  an  assessment  on  each  provider's  net  operating  revenue,  which 
includes  Medicaid  revenue.  The  tax  liability  on  Medicaid  revenue  is  an  unallowable 
cost  for  reimbursement  purposes.  Is  the  portion  of  Medicaid  revenue  received  by  a 
hospital  not  allowed  to  be  taxed  and  is  therefore  ineligible  for  use  as  a  state  match? 

(3)  The  regulation  states  that  FFP  is  not  available  for  taxes  imposed  solely  with 
respect  to  hospitals,  nursing  facilities,  or  ICF/MR's.  Does  this  mean  that  since  Flor- 
ida's tax  is  not  imposed  solely  upon  hospitals  (also  taxed  are  ambulatory  surgical 
centers,  clinical  labs,  freestanding  radiation  therapy  centers,  and  freestanding  diag- 
nostic imaging  centers)  that  this  provision  does  not  apply  to  Florida,  and  therefore, 
this  tax  is  allowable? 

(4)  Does  the  provision,  as  stated  in  No.  3  above,  imply  that  taxes  on  all  other  pro- 
viders are  totally  allowable,  regardless  of  amount  and  methods? 

(5)  Does  this  new  regulation  apply  to  donated  funds  used  for  administrative  pur- 
poses, such  as  outposted  staffing? 

(6)  Is  the  last  section  in  the  regulation  (f),  which  discusses  a  provider  being  reim- 
bursed for  the  tax,  meant  to  be  used  as  a  method  to  determine  if  a  "provider  specific 
tax"  is  allowable  for  match? 

Mr.  Bilirakis.  I  ask  you,  Doctor,  if  you  would  respond  to  these 
questions  certainly  to  the  State  because  they  have  requested  them, 
but  also  to  me,  and  can  you  do  that  by  the  end  of  this  month?  I  am 
not  trying  to  be  unfair.  I  only  say  that  because  your  regulations,  or 
your  clarification  of  your  regulations  apparently  will  be  out  by  the 
end  of  the  month.  Is  that  right? 

Ms.  Wilensky.  That  is  correct. 

Mr.  Bilirakis.  Okay.  Now,  you  know,  if  that  is  an  unfair  time 
period,  I  think  there  is  really  no  problem  there.  But  the  point  is 
that  we  have  got  to  understand  the  problems  of  the  State. 
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Ms.  Wilensky.  Let  me  share  with  you  what  happened  with 
regard  to  their  verbal  assurances.  The  first  two  were  made.  The 
third  one  I  don't  believe  was  ever  made.  That  is,  it  is  a  target.  They 
had  a  model  program.  There  may  be  some  small  disallowance  that 
would  be  at  risk. 

And  the  reason  even  that  kind  of  ambiguity  occurred  is  that 
those  questions  were  posed  in  the  middle  of  a  public  forum  with 
even  less  attention  than,  say,  having  somebody  read  to  me,  "Here 
is  what  we  do.  Is  that  okay?"  And  we  told  the  representative  of  the 
Governor  that  if  they  had  any  specific  questions  to  come  in  and 
talk  to  us,  share  with  us  details,  because  these  State  programs 
change  a  lot.  There  are  many  aspects  of  the  financing  that  we  have 
had  not  required  States  to  give  us  any  information  on.  They  are 
not  part  of  their  State  Plan  Amendments  and  we  don't  know  them. 

Sometimes  we  do  for  various  reasons.  It  depends  how  much  sup- 
porting documentation  they  have  provided.  And  if  a  State  wants  to 
know  whether  they  have  any  portion  of  their  program  that  is  in 
jeopardy,  we  will  be  glad  to  tell  them.  And  that  is  not  an  unfair 
request  of  them  to  make.  As  I  have  said,  we  expect  to  have  the 
clarification  out  no  later  than  the  end  of  the  month.  That  may 
answer  the  questions  for  the  State.  But  we  will  give  them  answers 
in  any  case.  And  we  will  make  information  available  to  any  State 
that  asks  us.  And,  as  I  indicated,  we  are  willing  to  sit  down  and 
discuss  with  any  State  specific  issues  they  want  to  raise  with 
regard  to  the  effective  date  or  the  timing  or  special  issues.  We  will 
be  willing  to  sit  down  and  do  that. 

Mr.  Bilirakis.  And,  as  I  said  earlier,  you  and  your  office  have 
been  great  in  that  regard.  I  know  every  time  I  or  the  Florida  dele- 
gation has  requested  to  meet  with  you  and  your  people  I  mean  they 
have  always  been  there,  and  we  appreciate  that.  But  I  guess  what  I 
am  saying  is  when  it  comes  to  working  out  the  forthcoming  fiscal 
budget  and  being  limited  by  a  constitutional  requirement,  you 
know,  that  it  be  balanced  you  don't  want  to  go  on  the  basis  of 
verbal  assurances. 

Ms.  Wilensky.  Yes.  And  that  is  fine,  except  that  when  someone 
when  you  are  at  a  public  meeting  says,  "By  the  way,  we  have  a 
problem,"  and  you  say,  we  don't  know  the  details  but  they  take 
your  response  to  mean  in  general  this  is  okay  or  not.  If  you  want  to 
know  specifically,  you  have  got  to  come  in,  sit  down,  and  go 
through  with  the  specifics. 

There  does  have  to  be  some  reasonableness  on  the  other  side,  of 
sitting  down  in  a  situation  with  the  auditors  and  counsel.  I  know 
an  awful  lot  about  policy  in  this  program  but  I  personally  don't 
make  the  detailed  determinations  of  whether  a  line  item  is  correct. 
We  have  a  chief  counsel  for  HCFA  and  we  have  auditors  who  make 
a  final  assessment.  I  try  to  establish  the  policy  that  would  drive 
that  determination. 

Mr.  Bilirakis.  Do  you  know  if  the  State  of  Florida  has  made  any 
effort  to  send  someone  in  to  sit  down  with  you? 

Ms.  Wilensky.  I  don't  believe  they  have.  But  I  can't  give  you  a 
definitive  answer.  They  have  not  met  with  me.  They  have  not 
asked  to  meet  with  me.  I  do  know  that. 
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They  may  have  gone  into  the  Medicaid  Bureau  and  I  am  not 
aware  of  it.  They  may  have  met  with  other  people  elsewhere  in  the 
administration. 

Mr.  Bilirakis.  And  so  responses  to  these  six  questions  will  be 
forthcoming  within  the  next  2  to  3  weeks,  and  with  copies  to  my 
office? 

Ms.  Wilensky.  Yes. 

Mr.  Bilirakis.  I  appreciate  that. 

Mr.  Waxman.  Will  the  gentleman  yield? 

Mr.  Bilirakis.  Yes,  I  certainly  will. 

Mr.  Waxman.  When  you  meet  with  Florida  people  and  you  give 
them  an  answer,  will  it  be  in  writing  and  will  it  be  shared  with 
others,  so  other  States  can  get  some  guidance  as  to  what  you  are 
telling  one  State  that  may  be  applicable  to  them? 

Ms.  Wilensky.  Yes.  I  know  that  is  an  area  you  have  indicated 
some  concern  about.  When  we  put  out  a  clarification  we  will  indi- 
cate something  about  the  process  of  this  invitation  to  come  in  and 
talk  with  us,  and  that  it  is  open  and  will  be  available  for  anybody 
who  has  any  interest. 

If  there  is  at  any  point  an  agreement,  there  will  be  an  agreement 
in  writing.  Should  there  be  a  case  when  States  come  in  and  say 
this  is  what  we  are  doing.  Is  this  something  that  you  have  some 
difficulty  with?  That  is  not  normally  something  that  we  have  a 
written  statement  about.  We  would  look  at  what  they  ask  us  and 
give  them  our  opinions.  If  it  is  something  in  which  a  written  agree- 
ment is  appropriate,  we  would  do  that. 

Mr.  Waxman.  Well,  we  would  like  you  to  furnish  in  writing  to 
the  States  what  your  opinions  are  so  that  we  can  see  what  you  are 
saying  to  them.  Not  just  if  you  have  an  agreement  and  you  memo- 
rialize it  in  writing,  but  if  they  ask  you  a  question  and  you  say  no 
or  yes,  it  ought  to  be  in  writing  and  we  all  ought  to  be  able  to  look 
at  it,  and  people  ought  to  know  what  your  thinking  is. 

Ms.  Wilensky.  Well,  what  we  will  be  doing  is  telling  a  State 
whether  there  is  anything  in  their  State  that  is  a  violation  of  the 
clarified  regulation.  Now,  I  don't  know  when  a  State  comes  in  to 
talk  to  us  about  whether  their  State  plan  amendment  is  approved 
or  disapproved,  if  they  submit  something  to  us  in  writing,  whether 
we  normally  return  it  in  writing. 

Mr.  Waxman.  Well,  I  guess  the  problem  I  have  is  that  normally 
you  don't  have  regulations  so  unclear  2  months  before  an  effective 
date  leaving  States  in  such  turmoil,  and  we  are  concerned  that 
some  States  are  getting  one  answer  and  other  States  are  getting  a 
different  answer.  And  we  ought  to  get  this  thing  to  the  point  where 
we  at  least  know  what  your  views  are  on  the  record  to  different 
States  so  that  others  can  see  your  conclusions. 

Ms.  Wilensky.  Well,  I  will  inquire  as  to  whether  there  is  a  proc- 
ess by  which  we  can  meet  your  request. 

Mr.  Bilirakis.  If  I  may,  Mr.  Chairman?  Are  there  diverse  an- 
swers being  given?  The  chairman  seemed  to  indicate  one  State  was 
being  given  

Ms.  Wilensky.  Well,  the  fact  that  we  don't  have  the  clarification 
out  invites  confusion.  There  is  no  way  around  that.  It  is  why  we 
are  so  intent  to  get  the  clarification  out.  We  hope  that  will  answer 
many  questions. 
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But  this  is  complicated  stuff,  and  the  fact  is  States  come  in  to 
ask  us  questions,  meet  with  the  Medicaid  Bureau  in  our  central 
office  or  meet  with  the  regional  offices  about  their  own  State  plans 
all  the  time.  We  will  make  sure  that  we  are  able  to  respond.  Be- 
cause of  the  short  time  on  this,  for  any  State  that  wants  to  come  in 
and  discuss  any  of  these  issues  with  us,  we  will  make  sure  there 
are  people  from  the  Medicaid  Bureau  and  counsel  available  to  meet 
with  them. 

We  would  like  to  think  we  are  normally  responsive.  We  will 
make  doubly  sure  here  that  we  are.  If  there  is  anything  that  is  a 
written  document,  I  assume  that  is  part  of  the  public  record  once  it 
becomes  a  written  document. 

Mr.  Bilirakis.  Thank  you,  Doctor.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Bilirakis. 

Mr.  Bruce. 

Mr.  Bruce.  Thank  you.  We  have  talked  about  this  clarification. 
Can  you  tell  me  what  the  status  of  the  clarification  is  and  when 
you  plan  to  issue  it? 

Ms.  Wilensky.  We  plan  to  issue  it  no  later  than  the  end  of  the 
month,  which  is  2  weeks  from  today,  I  think.  I  hope  we  can  get  it 
out  faster. 

We  are  looking  at  a  number  of  issues,  making  sure  that  the  regu- 
lation and  the  preamble  are  consistent  with  each  other,  making 
sure  there  is  a  clarification  of  intergovernmental  transfers.  This  is 
an  issue  where  we  know  that  a  number  of  States  have  interpreted 
the  rule  to  be  much  broader  than  we  in  fact  intended  it  to  be.  We 
had  a  more  limited  concern  with  intergovernmental  transfers.  We 
want  to  clarify  that  portion  of  provider  taxes  that  we  have  concern 
about. 

Mr.  Bruce.  We  will  get  into  the  details  of  the  clarification.  But 
you  plan  to  have  it  out  by  the  end  of  this  month? 

Ms.  Wilensky.  Yes.  And  hopefully  before,  but  no  later  than  that 
date. 

Mr.  Bruce.  Do  you  expect  to  extend  the  comment  period  on  in- 
terim regs,  the  interim  final  rule,  because  of  the  controversy  over 
the  rule  and  the  clarification? 

Ms.  Wilensky.  I  don't  know  the  answer  to  that  yet. 

Mr.  Bruce.  When  will  you  know  whether  or  not  there  will  be  a — 
will  that  be  in  the  clarification? 

Ms.  Wilensky.  Yes. 

Mr.  Bruce.  Do  you  anticipate  that  there  will  be  an  extension  of 
time  for  public  comment? 

Ms.  Wilensky.  That  is  something  that  we  will  turn  to  our  law- 
yers for  advice  whether  we  need  to  or  whether  it  is  appropriate. 

Mr.  Bruce.  You  indicated  in  your  response  that  some  of  the 
problems  relate  to  intergovernmental  transfers.  Is  it  your  interpre- 
tation that  the  rule  permits  HCFA  to  disallow  Federal  matching 
funds  for  intergovernmental  transfers  by  treating  them  as  provider 
donations?  How  do  you  read  the  interim  rule? 

Ms.  Wilensky.  What  we  think  is  that  the  interim  rule  imple- 
ments our  authority  with  regard  to  the  voluntary  donations,  and 
that  if  they  ran  through  another  level  of  government,  the  lawyers 
do  not  believe  it  precludes  us  from  disallowing  that. 
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As  I  explained,  our  intent  with  regard  to  the  intergovernmental 
transfers  is  to  not  allow  something  indirectly  that  we  would  not 
allow  if  done  directly.  That  is  all  we  are  trying  to  prohibit.  Those 
things  which  we  would  not  allow  if  it  were  done  from  the  provider 
to  the  State  directly.  Running  it  through  a  little  detour  and  send- 
ing it  through  the  county  won't  make  that  allowable.  That  is  much 
broader  than  many  States  have  interpreted  what  we  said. 

We  understand  why  there  was  this  misunderstanding.  It  is  one  of 
the  first  things  we  realized  we  needed  to  clarify.  We  do  believe  that 
is  consistent  with  the  statute.  It  is  not  the  longstanding  intergov- 
ernmental transfers  that  would  be  disallowed.  It  is  those  things 
which  we  believe  we  have  the  authority  to  prohibit  because  they 
are  between  providers  and  the  State.  And  the  fact  that  there  is  an- 
other level  of  government  that  gets  involved  doesn't  change  that. 

I  am  telling  you  what  is  my  understanding  of  the  legal  counsel.  I 
am  an  economist.  I  am  not  a  lawyer.  We've  got  lawyers  for  this. 

Mr.  Bruce.  Dr.  Wilensky,  throughout  your  testimony  today  you 
used  words  like  there  is  no  bottom  to  the  sinkhole,  we  are  at  the 
will  of  the  States  and  not  the  will  of  the  Congress,  it  gives  the* 
States  the  ability  to  churn  money. 

Ms.  Wilensky.  That  is  correct. 

Mr.  Bruce.  Implicit  in  all  of  this  is  some  sort  of  accusation  of  the 
States,  that  they  have  changed  the  Federal  Medicaid  matching  for- 
mula. 

Ms.  Wilensky.  That  is  correct. 

Mr.  Bruce.  But  the  law  permits  the  States  to  use  other  sources 
of  funds  toward  their  Medicaid  expenditures.  In  fact,  the  law  au- 
thorizes States  to  generate  up  to  60  percent  of  their  State  funds  for 
Medicaid  from  sources  other  than  State  funds.  Now,  it  seems  to  me 
that  the  September  12  interim  rule  is  in  direct  contradiction  to 
that  law.  Can  you  explain  to  me  what  is  your  problem  with  the  law 
that  not  only  requires  but  allows  them  to  do  that? 

Ms.  Wilensky.  The  answer  to  the  more  general  question  is  that 
we  believe  with  the  clarifications  that  will  come  out  in  the  next  10 
days  that  what  we  are  implementing  is  consistent  with  the  author- 
ity provided  us  in  OBRA  1990.  I  have  met  with  the  lawyers,  includ- 
ing lawyers  from  Justice  Department.  They  believe  that  the  clari- 
fied regulation  is  consistent  with  OBRA  1990. 

Mr.  Bruce.  While  you  are  at  OBRA  1990,  let  me  just  read  you 
OBRA  1990,  so  that  we  are  talking  about  the  same  language.  That 
states  that  the  Secretary  cannot  deny  or  limit  payments  to  a  State 
for  expenditures  for  medical  assistance  for  items  or  services  attrib- 
uted to  taxes,  and  underlined  here  is  whether  or  not  of  general  ap- 
plicability. 

What  is  your  understanding  of  that  phrase  in  OBRA  1990, 
whether  or  not  of  general  applicability?  Doesn't  the  interim  final 
rule  really  overturn  a  congressional  Act? 

Ms.  Wilensky.  My  belief  is  that  the  section  1903(i)(10),  it  is  the 
portion  for  costs  attributable  to  taxes  imposed  by  States  on  hospi- 
tals or  other  facilities  to  say  that  it  is  the  linkage  between  the 
taxes  paid  and  the  disbursements  made  that  we  believe  is  consist- 
ent with  OBRA  1990. 

Now,  people  differ.  Legal  opinions  differ,  I  gather. 
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Mr.  Bruce.  How  do  you  interpret  the  phrase  "whether  or  not  of 
general  applicability"  for  a  tax? 

Ms.  Wilensky.  It  is  really  the  section  I  just  quoted  to  you,  sec- 
tion 1903(i)(10),  which  says  that  payment  shall  not  be  made  for 
costs  attributable  to  taxes  imposed  by  States  on  hospitals  or  other 
facilities.  And  it  is  the  payments  made  for  costs  attributable  to 
taxes  which  I  believe  is  what  we  are  implementing  in  the  regula- 
tion. 

I  understand  that  there  is  some  dispute  about  it.  What  you  have 
read  to  me,  starting  at  section  1902(t),  "except  as  provided  in  sec- 
tion 1903(i),  nothing  in  this  title  .  .  ."  and  then  you  read  that  state- 
ment. But  what  I  quoted  to  you  was  the  section  1903(i)(10)  that  says 
this  issue  is  about  "attributable  to." 

Mr.  Bruce.  Right.  And  let's  go  into  the  "attributable  to"  then. 
All  right? 

Ms.  Wilensky.  And  I  understand  that  this  is  what  lawyers  make 
their  living  doing. 

Mr.  Bruce.  In  the  proposed  interim  final  rule  it  states — in  the 
body  of  the  rule,  under  subsection  (4)  "General  Rule"  it  states  that 
"FFP  is  not  available  for  that  portion  of  the  State's  repayment  ap- 
plicable to  facilities  for  costs  attributable  to  the  Medicaid  portion  of 
a  provider-specific  tax." 

Can  you  tell  me  what  is  meant  by  the  words  "attributable  to  the 
Medicaid  portion  of  a  provider-specific  tax"? 

Ms.  Wilensky.  That  is  part  of  what  is  being  clarified.  I  think  you 
ought  to  wait  for  the  clarification.  I  will  tell  you  the  general  sense 
is  that  what  we  are  concerned  about  

Mr.  Bruce.  Will  I  be  happy  with  the  clarification? 

Ms,  Wilensky.  Probably  not.  The  lesser  of  the  tax  or  the  pay- 
ment to  the  institution,  the — well,  let  me  stop.  That  is  what  our 
concern  is,  the  lesser  of  the  tax  or  the  payment  to  the  institution 
associated  attributable  to  the  tax. 

Mr.  Bruce.  Yes.  I  was  interested  about  that  language.  It  says: 

The  specific  amount  ineligible  for  Federal  matching  is  limited  to  the  lesser  of  the 
provider-specific  tax  or  any  other  mandatory  payment  related  to  the  Medicaid  pro- 
gram, or  the  amount  of  extra  reimbursement  received  for  such  payments. 

What  do  you  mean  by  the  words  "related  to  the  Medicaid  pro- 
gram" or  "extra  reimbursement"?  We  are  not  talking  about  reim- 
bursement that  exceeds  the  cost  to  the  State  Medicaid  program, 
are  we? 

Ms.  Wilensky.  I  don't  have  the  section  in  front  of  me.  Again,  I 
think  it  would  be  more  useful,  if  there  is  a  specific  section  of  the 
regulation  that  you  would  like  to  have  explained,  since  we  are 
going  to  be  issuing  a  clarification  within  the  next  2  weeks  that  I 
wait  and  make  sure  it  is  still  there.  If  it  is  still  there,  I  promise  you 
I  will  give  you  an  answer  in  writing. 

[The  material  referred  to  follows:] 

".  .  .  related  to  the  Medicaid  program"  and  "extra  reimbursement"  were  used  to 
describe  the  amount  of  FFP  that  HCFA  would  disallow  under  the  September  12 
rule.  However,  these  terms  were  not  entirely  accurate  nor  consistently  used.  The 
terms  created  sufficient  ambiguity  about  the  regulation's  impact  on  State  practices 
that  HCFA  decided  to  issue  the  October  31  clarification.  Since  the  revised  regulation 
does  not  use  these  terms,  we  believe  that  further  response  is  unnecessary. 


315 


Mr.  Bruce.  All  right.  And  is  there  going  to  be  an  Office  of  Clari- 
fication established  on  

Ms.  Wilensky.  Well. 

Mr.  Bruce.  I  am  concerned  about  what  the  chairman  indicated. 
There  is  a  possibility  of  States  who  come  in  early  getting  a  clarifi- 
cation that  approves  their  program  and  then  later  States  that  may 
be,  in  effect,  battling  HCFA  and  your  agency  getting  it  later.  I  just 
want  to  know  that  we  have  a  consistency  of  opinions  that  says  this 
State's  program  and  Pennsylvania  and  California  are  improved, 
and  Illinois  can  take  a  look  at  a  written  opinion  that  says,  "Gee. 
They  are  doing  the  same  thing  we  are  doing." 

Ms.  Wilensky.  Let  me  try  to  put  this  in  some  context.  But  I 
don't  want  to  gloss  over  the  fact  that  this  is  an  interim  final  regu- 
lation that  needs  clarification.  That  is  not  a  good  position  to  find 
yourself  in.  We  put  out  a  couple  of  hundred  regulations  a  year,  on 
average.  We  have  at  least  that  many  in  process.  We  do  not  have 
the  need  for  a  clarification  per  se  occur  all  that  often. 

Mr.  Bruce.  I  did  not  mean  to  be  humorous  when  I  said  that 
about  an  Office  of  Clarification.  I  just  want  to  know  if  there  is 
some  central  office  where  a  State  could  get  an  opinion. 

Ms.  Wilensky.  The  answer  is  yes.  And  the  answer  is  through  the 
Health  Care  Financing  Administration  we  will  have  available  staff 
from  the  Medicaid  Bureau  and  our  counsel's  office  so  they  can 
review  State  programs.  We  will  make  sure  there  are  sufficient 
people  available  so  that  any  State  that  wants  to  can  come  in  to  dis- 
cuss what  they  are  doing.  We  have  50  individual  Medicaid  pro- 
grams as  you  well  know.  We  will  have  a  chance  to  meet  in  a  timely 
way.  We  will  be  consistent  in  the  process.  We  will  be  consistent  in 
the  answers. 

And  we  will  make  that  process  clear  in  the  clarification  as  to 
how  States  go  about  doing  this  and  the  criteria  that  we  are  going 
to  use. 

Mr.  Waxman.  Thank  you,  Mr.  Bruce. 
Mr.  Hastert. 

Mr.  Hastert.  Thank  you,  Mr.  Chairman. 

Dr.  Wilensky,  in  my  opening  round  of  questions  to  the  other 
panel,  I  am  not  sure  if  you  were  present  or  not,  but  I  recalled  when 
I  was  a  member  of  the  Appropriations  Committee  in  the  Illinois 
General  Assembly  and  it  was  my  job  to  maximize  the  percentage  of 
Federal  funds  that  we  got  because,  obviously,  our  State,  like  many 
others,  had  a  balanced  budget  amendment,  and  were  always 
against  a  wall  or  in  a  crunch  of  some  kind.  And,  ironically,  what 
goes  around  comes  around  and  I  see  myself  in  a  situation  that  is  a 
little  bit  different  today. 

But  there  is  some  concern — and  we  don't  mean  to  double  team 
you  here  from  Illinois  in  a  bipartisan  way.  Anyway,  we  have  some 
questions.  One  question  I  would  like  cleared  up  is  this:  is  it  true 
that  the  State  of  Illinois  sat  down  last  year  in  cooperation  with 
your  office,  to  lay  out  the  parameters  and  framework  of  their  stat- 
ute? 

Ms.  Wilensky.  They  discussed  the  program  with  our  regional 
office.  However,  the  State  has  made  clear  that  they  recognized  that 
what  they  were  doing  while  in  conformance  with  the  current  law 
because  we  are  under  a  moratorium,  was  not  necessarily  going  to 
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be  in  compliance  in  the  future.  They  do  not  claim  that  we  indicated 
otherwise  to  them. 

Mr.  Hastert.  Thank  you.  Then  to  carry  that  one  step  farther. 
Fiscal  years  don't  always  fit  together  and  Federal  decisions  don't 
always  tie  in  with  State  fiscal  years  and  vice  versa.  If  the  premise 
of  a  State  like  Illinois  is  that  they  have  to  work  through  this  fiscal 
year — their  fiscal  year  runs  from  July  1  to  June  30,  and  if  there  is 
no  legislative  fix  during  that  period  of  time  because  their  budget 
doesn't  kick  in  during  that  period  of  time,  is  there  a  way  that  they 
can  work  with  you  to  alleviate  that  real  problem? 

Ms.  Wilensky.  Yes.  Let  me  share  two  things,  at  the  very  least, 
that  we  would  have  in  mind.  The  first  is  that  the  effective  date  is 
part  of  the  interim  final  regulation.  We  assume  that  States  and 
other  people  who  comment  to  us  on  the  rule  will  share  with  us, 
and  we  have  certainly  told  them  that,  comments  about  the  effec- 
tive date  because  of  the  timing  of  legislature,  and  ways  that  they 
believe  that  the  exposure  of  the  Federal  Government  can  be  limit- 
ed. 

In  addition,  we  have  indicated,  and  again  we  will  make  clear  in 
the  clarification  that  comes  out,  that  any  process  will  be  open  and 
applicable  to  all,  and  that  we  understand  that  the  cycles  of  the 
State  legislatures  may  provide  a  problem.  We  are  willing  to  sit 
down  and  talk  to  States  about  this  issue.  We  will,  again,  address 
that  in  the  clarification. 

But  we  do  understand  that  our  concern  is  limiting  the  exposure 
of  the  Federal  Government  and  we  will  try  to  be  reasonable  in 
working  with  States  to  do  that.  It  will  be  through  a  clear  and  open 
process  available  to  all  comers. 

Mr.  Hastert.  Well,  I  can  understand  the  concern  about  exposure 
to  the  Federal  Government.  Unfortunately,  we,  unlike  the  States, 
do  not  have  a  balanced  budget  amendment.  We  are  not  constrained 
to  live  within  our  means  from  time  to  time. 

But  anyway,  I  have  some  additional  questions — we  have  a  vote 
coming  up — that  I  would  like  to  submit  to  you  in  writing. 

Ms.  Wilensky.  Fine. 

Mr.  Hastert.  And  I  hope  that  we  would  get  a  timely  response,  I 
will  make  sure  that  you  get  them  and  I  would  like  to  have  those 
back  in  my  office  as  soon  as  possible. 

Ms.  Wilensky.  Certainly. 

Mr.  Hastert.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Hastert. 

Mr.  Sikorski,  do  you  want  to  start  your  questioning  now? 

Mr.  Sikorski.  Thank  you,  Mr.  Chairman.  Thank  you,  Doctor. 

Minnesota  imposes  a  tax  on  hospitals,  on  nursing  facilities,  on 
prepaid  health  plans,  and  the  State  estimates  that  this  tax  yields 
$51  million  in  revenues  this  State  fiscal  year,  or  5  percent  of  the 
State's  own  spending  on  Medicaid.  The  funds  are  used  to  increase 
reimbursement  to  nursing  facilities,  to  hospital  outpatient  depart- 
ments, physicians  and  dentists,  and  to  avoid  proposed  cutbacks  in 
reimbursement  levels  to  various  groups  of  providers. 

Now,  under  your  regulation,  will  Minnesota  be  able  to  continue 
using  all  revenues  from  these  taxes  as  the  State  share  for  purposes 
of  drawing  down  Federal  Medicaid  matching  funds  after  January 
1? 
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Ms.  Wilensky.  It  depends  on  how  the  State  distributes  funds 
from  those  taxes.  As  I  have  explained,  we  are  not  prohibiting  pro- 
vider taxes.  What  we  are  saying  is  they  are  subject  to  a  disallow- 
ance for  Federal  match  when  there  is  a  return  to  providers  that 
contributed  them. 

Mr.  Sikorski.  Now,  what  do  you  mean?  I  heard  this  idea  but  I 
don't  know  where  that  is  embraced  in  a  Federal  statute. 

Ms.  Wilensky.  You  mean  why  it  is  we  say  that  we  should  

Mr.  Sikorski.  Well,  I  guess  my  first  question  is  what  kind  of 
structure  of  taking  and  giving  is  the  hurdle  that  my  State  or  any 
other  State  has  to  jump  over. 

Ms.  Wilensky.  Well,  I  don't  know  enough  about  the  specific  de- 
tails, so  I  am  giving  you  a  general  answer. 

Mr.  Sikorski.  But  it  is  critical  to  all  these  States. 

Ms.  Wilensky.  I  know.  But,  if  Minnesota  wants  to  know  if  they 
have  a  problem,  I  suspect  when  they  see  the  clarification  they  will 
know  right  away.  If  they  have  any  question  in  their  mind  about 
whether  or  not  they  have  a  problem,  the  State  Medicaid  people  or 
the  Governor's  office  or  whomever  they  want  representing  the 
State,  should  indicate  they  would  like  to  meet  with  somebody  from 
the  Medicaid  Bureau  or  my  office.  We  will  make  sure  they  can 
come  in  and  we  will  tell  them  specifically  whether  or  not  they  have 
a  problem. 

The  taxes  themselves  are  not  necessarily  a  problem.  If  the 
matched  money  is  returned  to  the  institutions  that  provided  them, 
that  is  when  there  is  an  issue  at  risk.  But  I  don't  know  enough 
about  the  details  of  the  program  to  know  whether  there  is  some 
amount  of  provider  tax  that  may  be  subject  to  a  disallowance  from 
Medicaid  matching. 

Mr.  Sikorski.  Well,  the  State  estimates  that  provider  tax  reve- 
nues will  enable  it  to  receive  $59  million  in  Federal  Medicaid 
matching  funds. 

Ms.  Wilensky.  That  is  not  necessarily  money  that  is  in  jeopardy. 
It  depends  whether  or  not  it  comes  back. 

Mr.  Sikorski.  The  question  they  have  and  the  question  I  have  is 
how  much  of  this  amount  do  you  estimate  HCFA  will  withhold 
from  the  State  under  the  terms  of  the  September  12  rule? 

Ms.  Wilensky.  If  they  come  in  and  sit  down  and  share  with  us 
more  details  about  how  that  money  is  distributed,  we  will  provide 
them  with  the  best  estimate  we  have  as  to  how  much,  if  any,  of  the 
provider  tax  will  be  disallowed. 

Mr.  Sikorski.  Here  is  the  problem  with  that.  Number  one,  you 
don't  

Ms.  Wilensky.  I  mean,  they  haven't  asked  us  that,  to  the  best  of 
my  knowledge. 

Mr.  Sikorski.  Well,  they  are  chomping  at  the  bit,  as  we  say. 
Ms.  Wilensky.  The  door  is  open. 

Mr.  Sikorski.  One  is  there  is  no  certainty.  The  question  I  have  is 
when  will  they  get  an  answer  that  will  allow  them  to  plan  with 
certainty? 

Ms.  Wilensky.  Certainty  is  hard  to  do  in  this  world,  but  the  clar- 
ification we  hope  will  make  clear  and  answer  a  lot  of  the  questions 
that  States  legitimately  may  have  had  because  of  some  unclarities 
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in  the  September  12  rule.  That  will  be  out  no  later  than  2  weeks 
from  today.  I  hope  before  then. 

If  there  is  any  question  in  their  mind  or  even  if  they  think  it  is 
very  clear  what  the  regulation  says,  they  can  come  in  and  say, 
"This  is  what  we're  doing/'  We  can  tell  them,  given  what  they  are 
doing  right  now,  or  if  they  give  us  details  we  will  tell  them  before 
the  fact,  whether  there  is  any  amount  that  would  be  subject  to  a 
disallowance. 

Mr.  Sikorski.  They  did  act  before  the  fact.  They  all  acted  based 
on  the  legislation  and  the  appropriation,  and  then  you  came  in  and 
dropped  a  bomb  on  them.  Now,  they  ask  how  big  is  this  bomb?  And 
now  you  are  saying  we'll  wait  for  a  clarification. 

The  other  bothersome  thing  about  this  

Ms.  Wilensky.  Tell  them  to  come  in  and  talk  to  us.  I  don't  think 
they  have. 

Mr.  Sikorski.  That  is  the  bothersome  thing  about  this.  These 
aren't  little  back  behind  the  closed  door  negotiation  sessions.  These 
aren't  issues  of  unelected,  unaccountable  lawyers  and  economists 
behind  the  door  in  private  making  decisions,  even  if  they  are  inter- 
pretations of  language.  That  is  not  the  way  the  system  is  supposed 
to  run. 

I  don't  want  my  State  to  be  subjected  to  a  negotiation  process 
that  may  end  up  in  a  sweetheart  deal  or  no  sweetheart  deal,  pun- 
ishment or  not,  based  on  what  someone  is  doing  behind  some  doors 
outside  of  the  system. 

Ms.  Wilensky.  Again,  the  purpose  of  coming  in  to  meet  with  us 
is  to  know  before  an  audit  is  done  whether  there  is  any  amount  of 
their  matching  money  that  is  going  to  be  subject  to  a  disallowance. 
They  don't  have  to  do  that.  We  normally  don't  do  that.  I  mean,  we 
have  a  State  Plan  Amendment,  we  have  an  agreement.  If  we  be- 
lieve States  are  not  abiding  either  by  their  State  Plan  Amendment 
or  with  any  other  regulations  of  the  Medicaid  program,  we  subject 
them  to  disallowance. 

If  the  State  would  like  to  come  in  and  talk  to  us  before  any  audit 
for  purposes  of  disallowance  occurs,  we  will  tell  them,  given  the  in- 
formation they  give  us,  whether  or  not  there  is  any  amount  of 
their  program  that  is  subject  to  a  disallowance.  If  they  don't  wish 
to  do  that,  fine. 

The  process  by  which  we  have  any  agreement  will  be  open. 

Mr.  Sikorski.  I  told  the  chairman  I  only  needed  5  minutes  and  I 
do,  because  the  frustration  level  increases  and  increases.  This  isn't 
the  normal  process.  It  is  unreasonable.  And  I  hear — well,  it  is  arbi- 
trary and  it  is  all  of  the  other  things  you  have  heard  many  times 
today. 

I  heard  that  fault  lies  on  anyone  who  criticizes  your  activity 
without  offering  an  alternative  for  savings  that  you  are  going  to 
get  from  this.  I  say,  you  know,  that  is  not  the  cart  before  the  horse. 
The  real  cart  before  the  horse,  or  the  horse  and  cart  before  there  is 
a  road  is  the  idea  that  we  are  going  to  make  these  cuts.  We  are 
going  to  extract  it  from  the  hides  of  38  or  44  States  without  a  pro- 
posal to  deal  with  capping  medical  costs  and  covering  people  in  the 
United  States  for  health  care.  And  that  is  not  forthcoming  from 
the  administration. 
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So  backing  it  up  and  saying  now  that  you  are  trying  to  save 
some  money  out  of  the  hide  of  38  or  44  States  is  irresponsible  if  you 
criticize  it,  because  you  are  not  making  up  the  money,  is  crazy.  The 
real  logic  insists  that  you  come  up  with — you  deal  with  the  Medic- 
aid problem,  the  health  care  problem,  the  health  care  cost  problem 
before  you  take  off  on  these  arbitrary  roads. 

Thank  you,  Mr.  Chairman. 

Ms.  Wilensky.  We  are  implementing  OBRA  1990.  That  is  what 
we  are  trying  to  do.  I  don't  want  to  say  there  aren't  some  serious 
problems  that  need  to  be  addressed.  But  what  we  are  about  is 
trying  to  implement  OBRA  1990  in  a  way  we  believe  is  consistent 
with  the  OBRA  1990  language. 

That  is  okay  to  do  even  before  we  have  solved  all  of  these  major 
issues.  I  don't  want  to  make  them  any  smaller  than  they  are.  But 
it  is  okay  to  implement  legislation  that  was  part  of  OBRA  1990 
even  though  we  haven't  answered  the  bigger  health  care  reform 
issues. 

Mr.  Waxman.  Would  the  gentleman  yield  to  me?  And  we  do 
have  to  break  for  this  vote. 

We  are  a  Nation  of  laws  and  we  passed  a  law.  We  spelled  out 
what  the  States  and  the  Congress  understood  to  be  what  would  be 
permitted  by  way  of  provider  tax  or  voluntary  contributions.  We 
said  voluntary  contributions  would  not  be  sustained  after  January 
1,  1991,  but  provider  taxes  would  be  permitted.  That  was  the  law. 

Now  you  have  come  in  with  a  regulation  a  few  months  before  the 
States  have  to  implement  that  you  admit  is  filled  with  inconsisten- 
cies and  is  poorly  thought  out.  You  are  talking  about  revising  it, 
but  you  are  talking  about  revising  it  and  having  States  have  to 
come  in  one  by  one  to  find  out  what  the  law  is  that  is  going  to 
apply  to  them.  That  is  just  such  a  horrible  process  to  ask  a  State  to 
live  with,  let  alone,  I  think,  in  violation  of  what  the  Congress  in- 
tended. But  to  ask  a  State  to  come  in  and  find  out  from  you  what 
the  law  is  because  you  can't  spell  it  out  to  tell  them  what  it  is 
leaves  them  very  little  guidance  with  very  little  time. 

We  are  going  to  break  now,  respond  to  this  vote.  Congressman 
Hall  is  next  and  he  is  on  his  way  back  here,  so  we  won't  break  for 
very  long. 

And  we  are  going  to  continue  the  hearing.  If  you  need  a  break, 
we  will  be  pleased  to  give  you  a  minute. 

But,  if  you  talk  to  me  privately,  I  could  maybe  give  you  2  min- 
utes. 

We  will  recess  for  a  very  short  time. 
[Brief  recess.] 

Mr.  Hall  [presiding].  All  right.  We  will  come  to  order. 
Dr.  Wilensky,  you  have  not  received  your  cup  of  coffee  yet,  but 
when  you  do,  in  between  sips,  I  have  some  questions  for  you,  okay? 
Ms.  Wilensky.  Sure. 

Mr.  Hall.  I  think  all  of  us  worry  about  the  Federal  liability 
moneywise,  and  this  is  just  a  leadin  to  some  of  my  questions,  and 
you  are  not  unaccustomed  to  that.  When  the  Feds  tell  us  by  stat- 
ute— and  I  am  talking  as  a  State  now — to  take  care  of  the  children, 
to  take  care  of  the  unwed  mothers,  the  prenatal  care,  and  all  that, 
which  we  do  mandate,  we  need  some  elbow  room  financewise,  the 
States  do,  and  then,  when  we  really  felt  like  we  had  an  agreement, 
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and  I  guess  we  get  like  the  broke  gambler  that,  what  he  lost  hurt 
him  more  than  what  he  won  helped  him,  but  we  are  in  bad  shape 
if  you  back  away  from  the  agreement  that  we  thought  and  under- 
stood that  we  had,  that  we  extracted. 

I  have  a  Governor  who  is  losing  a  lot  of  sleep  down  in  Texas.  You 
know  that  we  don't  use  donated  funds,  and  let  me  ask  you  to 
assume  some  things  that  I  think  you  already  know,  that  you  don't 
have  to  assume  them.  But  if  you  don't  know  and  totally  agree  with 
what  I  have,  go  ahead  and  assume  them  for  the  purpose  of  this 
answer,  okay? 

Ms.  Wilensky.  Sure. 

Mr.  Hall.  Now  I  think  I  could  start  out  by  saying,  Doctor,  you 
know — and  I'll  do  it  that  way  if  you  would  like — that  in  our  two 
existing  programs  we  tax  or  transfer  without  touching  a  provider 
payment.  You  are  aware  of  that,  that  that  is  the  Texas  operation — 
right — and  that  nothing  is  captured  except  local  tax  dollars  and 
State  general  revenue.  Are  you  aware  of  that? 

Ms.  Wilensky.  I  am  not  aware  of  the  details  of  your  State's  plan. 

Mr.  Hall.  Okay,  well,  I  know  you  couldn't  be  of  all  of  them  ex- 
actly, but  assume  that  I'm  leveling  with  you. 

Ms.  Wilensky.  Okay. 

Mr.  Hall.  Sometimes  that  is  a  tough  assumption.  Also  assume 
that  there  is  no  hold  harmless  provision  in  our  laws,  which  I'm 
telling  you  that  there  isn't.  If  Senator  Brooks  were  here,  he  could 
help  us  on  that.  And  assume  that  our  third  program  was  drafted  in 
strict  compliance  with  the  intent  of  OBRA  1990. 

I  guess  my  question  is — and  let  me  just  get  right  to  it — do  you 
intend  to  continue,  or  will  you  continue,  to  pay  the  FFP  for  the  old 
programs  under  those  assumptions? 

Ms.  Wilensky.  Well,  since  I  believe  that  our  regulation  is  consist- 
ent with  OBRA  1990,  if  what  you  did  was  in  the  spirit  of  OBRA 
1990,  I  don't  think  you  have  a  problem.  There  obviously  is  some 
disagreement  about  what  was  agreed  to.  I  recognize  that;  I  don't 
like  it;  it  is  not  the  way  I  like  to  do  business.  We  believe  that  what 
we  are  trying  to  implement  is  very  consistent  with  OBRA  1990. 
Now,  obviously,  there  are  people  who  will  say,  "No,  your  interpre- 
tation is  not  a  correct  interpretation."  If  you  are  not  violating 
OBRA  1990  then  I  don't  think  you  have  a  difficulty. 

As  I  said,  we  think  we  are  interpreting  what  was  in  the  law.  We 
have  met  with  lawyers  to  make  sure  they  believe  that  this  was 
what  the  statute  said.  So  if  you  are  truly  in  conformance  with  the 
spirit  of  OBRA  1990,  then  I  don't  think  you  will  have  a  problem, 
and  we  will  be  glad  to  go  through  any  of  the  details. 

We  would  hope  that  our  regulation  that  clarified  regulation, 
would  allow  a  State  to  determine  on  its  own  whether  they  have  a 
problem  or  not,  but  if  there  is  any  question  in  their  mind,  we  will 
go  through  it  with  them,  because  this  gets  very  complicated  even 
for  us  economists. 

Mr.  Hall.  I  understand  that.  But  with  the  assumptions  that  I 
have  made,  and  if  you  assume  that  those  assumptions  have  taken 
place  

Ms.  Wilensky.  It  sounds  like  it  is  okay  from  here,  but  that 
doesn't  mean  it  is  a  green  light,  because  that  is  not  how  it  works.  I 
need  the  information.  HCFA  needs  the  information  if  you  want 
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someone  to  look  and  give  you  a  serious  assessment.  I  didn't  hear 
anything  you  said  that  immediately  caught  my  attention  but  

Mr.  Hall.  You  know,  I  learned  early  in  my  service  as  a  county 
judge  of  a  small  county  in  Texas  the  difference  in  the  Highway  De- 
partment being  nice  to  me  and  promising  me  a  road.  You  are  not 
promising  me  a  road,  you  are  just  being  very  nice  to  me. 

Ms.  Wilensky.  Well,  I  don't  want  to  promise  what  I  can't  deliver, 
and  I  can't  deliver  because  I  don't  know  the  details  of  your  pro- 
gram. 

Mr.  Hall.  I  read  them  off  to  you. 

Ms.  Wilensky.  Well,  I  know,  but  I've  said  I'm  not  the  one  that 
makes  that  determination  for  the  State.  I  will  be  glad  to  make  sure 
that  if  the  State  wants  to  know  whether  there  is  any  question  that 
anything  they  are  doing  will  be  subject  to  a  disallowance,  if  it  is 
not  clear  to  them  with  the  clarified  reg  we  will  be  glad  to  sit  with 
them.  If  they  want  to  talk  to  us  about  anything  else,  we  will  be 
glad  to  sit  down  with  them.  I  have  tried  to  make  that  a  principle 
that  the  Health  Care  Financing  Administration  has  followed  in 
general. 

Mr.  Hall.  I  could  have  a  worse  answer,  I  guess,  than  thai  I'll 
take  what  you  have  given  me. 

Texas  taxes  the  non-Medicaid  revenues  of  11  public-supported 
hospitals  in  the  State.  We  also  tax  the  non-Medicaid  revenues  of 
the  24  largest  indigent  care  providers.  In  addition  to  that,  two  of 
the  largest  State-owned  teaching  hospitals  transfer  funds  to  the 
Medicaid  program.  The  funds  from  these  tax  and  intergovernmen- 
tal transfer  programs  are  used,  we  use  them  down  there,  to  in- 
crease payments  to  the  disproportionate  share  hospitals.  And  let 
me  get  back  once  again  to  just  a  plain  question.  Under  your  regula- 
tion, will  we  be  able  to  continue  to  use  all  of  the  revenues  from 
these  taxes  and  intergovernmental  transfers  as  the  State's  share? 
And  you  know  the  rest  of  it — for  purposes  of  drawing  down  the 
Federal  Medicaid  matching  funds  after  the  first  of  January  of  this 
coming  year. 

Ms.  Wilensky.  It  depends.  You  have  a  very  small  number  of  hos- 
pitals you  are  taxing.  If  they  are  different  hospitals  than  the  ones 
who  are  receiving  a  disproportionate  share  payment,  there  is  not  a 
problem.  If  the  same  hospitals  who  are  taxing  themselves  and  put- 
ting the  money  up  to  the  State  for  Federal  matching  are  the  ones 
that  receive  the  money  back,  then  the  portion  that  comes  back  is 
at  risk  for  disallowance. 

But  it  really  depends.  It  is  a  very  small  number  of  hospitals  in- 
volved. You  could  easily  have  that  small  number  of  hospitals  fi- 
nancing disproportionate  share  payments  in  another  set  of  hospi- 
tals— a  lot  of  hospitals  in  Texas — where  there  is  no  return  of  the 
funds.  That  is  why  I  can't  tell  you  the  answer. 

I  don't  know  exactly  which  hospitals  they  money  comes  from  and 
where  it  goes  back  to. 

Mr.  Hall.  Well,  the  State  estimates  that  provider  tax  revenues 
and  intergovernmental  transfers  will  enable  it  to  receive  roughly 
$800  million  in  Federal  Medicaid  matching  funds  for  this  fiscal 
year.  How  much  of  this  amount  do  you  estimate  HCFA  will  with- 
hold from  the  State  under  the  terms  of  your  September  12  regula- 
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tion,  the  one  we  are  all  complaining  about?  Can  you  give  me  an 
estimate  on  that? 

Ms.  Wilensky.  It  depends  on  how  the  money  is  used.  There  is  no 
reason  States  can't  use  provider  taxes.  It  depends  on  how  they 
structure  the  taxes  and  how  the  money  is  distributed.  But  unlike 
voluntary  donations,  which  are  out  no  matter  what,  provider  taxes 
are  not  something  that  we  can  make  a  blanket  statement. 

Mr.  Hall.  Okay.  We  are  on  time.  You  know  what  my  next  ques- 
tion is. 

Ms.  Wilensky.  Go  ahead. 

Mr.  Hall.  How  can  Texas  restructure  then  its  provider  tax  and 
intergovernmental  transfer  programs  to  make  sure  that  all  the  rev- 
enues are  allowable  for  the  Federal  matching  funds?  How  can  we 
do  that? 

Ms.  Wilensky.  I  can't  tell  you  now  they  are  not,  because  I  do  not 
have  the  details. 

Mr.  Hall.  If  they  are  not,  how  can  they?  and  can  you  tell  the 
State  exactly  what  types  of  programs  are  acceptable,  even  in  writ- 
ing later,  if  you  can't  tell  me  right  now? 

Ms.  Wilensky.  Absolutely,  and  we  have  said  one  of  the  things  we 
will  do  in  the  clarification  is,  we  will  lay  out  the  process  by  which 
any  State  that  has  a  question  can  come  in  and  how  that  process 
will  be  the  same  for  every  State.  We  are  not  trying  to  do  special 
fixes  for  special  States. 

So  if  it  is  not  clear  to  them,  either  whether  they  have  a  problem 
or  how  to  fix  the  problem,  we  are  more  than  happy  to  meet  with 
them  and  to  provide  that  guidance,  as  we  do  when  a  State  plan 
amendment  is  disapproved.  We  usually  indicate  to  the  State  why  it 
was  disapproved  and  the  kinds  of  changes  they  could  make  in  order 
to  make  it  approvable.  This  is  very  consistent  with  our  normal 
practice. 

Mr.  Hall.  I  think  you  heard  Mr.  Bliley  make  a  suggestion  that 
tax  providers  should  be  ruled  out  except  where  the  proceeds  are 
used  to  expand  the  coverage  and  increase  the  quality. 

Isn't  that  your  position,  Congressman? 

Mr.  Bliley.  If  you  will  yield  

Mr.  Hall.  Sure,  I  yield. 

Mr.  Bliley.  Yes,  what  I  suggested  as  a  way  out  of  this  morass 
would  be  language  to  the  effect,  it  would  say  to  State  A,  "You  can 
continue  to  use  these  provider  taxes  provided  you  do  not  use  the 
provider  taxes  to  reduce  your  payment  of  your  share  of  the  Medic- 
aid bill  below  what  you  paid  last  year."  In  other  words,  you  are 
going  to  get  growth  in  the  program,  in  the  cost,  and  you  may  want 
to  expand  some  services.  That  is  all  right.  But  don't  use  it  to 
reduce  what  you  did  last  year  and  thereby  shift  the  burden  and  not 
provide  any  more  services  to  the  people. 

Ms.  Wilensky.  Well,  let  me  just  

Mr.  Waxman.  If  the  gentleman  would  yield  before  you  comment 
on  that,  I  thought  your  idea,  which  I  thought  was  an  interesting 
one,  was  to  say  States  can  tax  however  they  want,  but  if  they  are 
going  to  use  voluntary  contributions,  you  would  put  in  the  limita- 
tion that  it  wouldn't  be  used  to  reduce  their  expenditures.  Would 
you  have  that  apply  to  State  taxes  as  well? 
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Mr.  Bliley.  No,  I  don't  think  I  would  want  it  to  apply  to  taxes. 
I'm  thinking  more  like  what  I  said  before  about  voluntary  contri- 
butions. In  other  words,  I  don't  think  we  ought  to  tell  a  State  how 
to  raise  their  money,  but  I  do  think  we  have  an  obligation  to  the 
Federal  taxpayers  that  they  don't  use  that  ability,  the  voluntary 
ability,  to  reduce  what  they  were  doing  in  the  previous  year.  I 
mean  I  think  that  that  is  what  we  have  got  to  guard  against, 
unless  the  Congress  sits  down  and  changes  the  legislation  to  say 
that  from  now  on  Medicaid  will  be  a  100  percent  Federal  program. 

Ms.  Wilensky.  That  is  what  could  happen. 

Mr.  Waxman.  I  think  that  is  a  very  intriguing  idea.  Let  the 
States  do  their  taxes  as  they  see  fit.  We  shouldn't  be  telling  them 
they  can't  have  provider  taxes,  but  we  ought  to  put  this  thing  on 
hold.  If  the  administration  wants  to  come  in  and  negotiate  some- 
thing, we  ought  to  hear  what  they  request  of  us.  I  thought  we  had 
resolved  it,  but  if  they  want  to  open  it  up  again,  we  can  open  it  up, 
but  meanwhile  say  that  for  any  voluntary  contribution  it  only  be  to 
the  extent  that  the  gentleman  suggests.  I  think  that  is  reasonable. 

Mr.  Hall.  We  will  await  the  Bliley- Waxman  amendment  along 
that  line. 

Mr.  Chairman,  just  let  me  ask  my  last  question  here,  and,  in  con- 
junction with  that,  Texas  has  added  more  than  a  million  benefici- 
aries to  its  Medicaid  program  since  1985,  and  most  of  the  recipients 
are  pregnant  women  and  children. 

I  guess,  Doctor,  I  would  ask  you  whether  or  not  you  know  that 
they  now  receive  far  more  comprehensive  services  than  they  did 
before  and  that  Texas  taxpayers  and  patients  now  subsidize  more 
than  $2  billion  in  uncompensated  care.  So  crank  all  that  into  your 
computer,  and  I  am  going  to  also  send  you  some  questions,  if  I 
might,  in  writing  and  ask  you  to  respond  to  them  since  my  time  is 
out,  and  I  thank  you  for  your  answers. 

Ms.  Wilensky.  Certainly. 

Mr.  Waxman.  Thank  you,  Mr.  Hall. 

Mr.  Richardson. 

Mr.  Richardson.  Dr.  Wilensky,  I  suspect  my  questions,  which 
relate  to  my  own  State,  will  also  be  answered  in  the  way  you  have 
answered  my  other  colleagues,  and  that  is,  you  were  reviewing  all 
of  the  data  that  is  with  you.  What  are  the  implications  on  States 
like  mine,  New  Mexico,  who  use  a  portion  of  their  State  match,  a 
gross  receipts  tax,  on  for-profit  health  care?  In  other  words,  how 
does  that  figure  in  with  my  State  having  a  gross  receipts  tax? 

Ms.  Wilensky.  The  use  of  a  gross  receipts  tax  that  covers  all 
businesses,  including  health  care  providers,  is  not  an  issue.  If  the 
gross  receipts  tax  covers  all  businesses  in  New  Mexico,  you  may 
use  that  money  for  match  any  way  you  so  choose.  Our  concern  has 
been  only  with  provider-specific  taxes — that  is,  taxes  on  entities 
that  will  be  the  recipients  of  the  matched  money.  I  don't  know 
whether  that  is  what  your  gross  receipts  tax  is,  but  if  it  is  a  broad- 
based  tax  you  may  use  it  however  you  wish,  given  that  you  meet 
other  Medicaid  laws  and  regulations. 

Mr.  Richardson.  Let's  say  that  the  State,  for  instance,  expects 
right  now  a  $5  million  shortfall  in  State  Medicaid  revenues  this 
fiscal  year,  and  they  are  looking  at  the  1990  OBRA  bill,  the  agree- 
ment, as  one  mechanism  to  come  up  with  these  funds.  Now  under 
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your  regulation,  how  could  a  State  like  mine  structure  its  program 
to  make  any  revenues  allowable  for  Federal  matching  funds? 

Ms.  Wilensky.  Again,  if  you  use  a  broad-based  tax,  like  a  gross 
receipts  tax  that  covers  all  businesses  in  the  State  of  New  Mexico, 
you  may  distribute  the  matched  amount  of  those  funds  any  way 
you  wish,  subject  to  other  laws  and  regulations  under  Medicaid. 
There  is  nothing  that  we  would  do  to  prohibit  that. 

Mr.  Richardson.  Could  you  provide  the  subcommittee — and 
maybe  you  did  in  an  example  to  one  of  my  colleagues,  of  provider- 
specific  taxes  that  HCFA  could  accept  as  being  eligible  for  Federal 
financial  participation. 

Ms.  Wilensky.  The  example  that  I  used  was  one  that  was  entire- 
ly redistributive  by  nature.  That  is,  the  50  percent  wealthiest  hos- 
pitals were  taxed,  the  money  was  matched,  and  it  was  given  to  the 
50  percent  poorest.  In  that  case,  the  notion  of  the  lesser  of  the  tax 
paid  or  the  amount  of  Medicaid  received  is  zero,  because  the  people 
who  were  kicking  in  were  not  receiving  any  Medicaid  funds.  So  we 
will  be  glad  to  try  to  work  with  States  if  they  have  any  question 
when  they  see  the  regulation.  A  lot  of  them  may  not  have  any 
question  but,  if  they  do,  we  will  be  glad  to  try  to  indicate  whether 
or  not  this  would  be  subject  to  disallowance. 

Mr.  Richardson.  If  a  provider-specific  tax  covered  doctors  only, 
could  HCFA  accept  the  taxes  being  eligible  for  this  FFP? 

Ms.  Wilensky.  The  rule  has  to  do  with  institutional  providers. 

Mr.  Richardson.  So  the  answer  is  yes. 

Ms.  Wilensky.  Yes. 

Mr.  Richardson.  Would  a  tax  on  all  providers  of  medical  serv- 
ices, irrespective  of  their  participation  in  Medicaid,  be  eligible  for 
FFP  under  the  new  rule? 

Ms.  Wilensky.  Again,  my  understanding  is  to  the  extent  that  the 
people  kicking  in  receive  payment  back,  it  is  a  problem;  to  the 
extent  that  they  don't,  under  the  current  regulation  it  is  not;  but  it 
depends  precisely  on  how  the  tax  is  structured.  It  may  be  that  the 
structure  of  the  tax  makes  it  not  an  issue,  but  if  you  have  a  specific 
question  please  send  it  to  us,  and  we  will  be  glad  to  give  you  a  re- 
sponse. If  you  would  like  an  official  answer  to  this  question,  you 
ought  to  submit  it  in  writing  and  I  will  have  our  chief  counsel 
answer. 

Mr.  Richardson.  All  right.  Well,  let  this  question — if  you  could 
just  provide  it  for  the  record. 
Ms.  Wilensky.  All  right. 
[The  response  follows:] 

A  tax  on  all  providers  of  medical  care,  irrespective  of  their  participation  in  Medic- 
aid, is  not  a  provider-specific  tax  that  would  be  subject  to  the  statute  and  the  Octo- 
ber 31  rule.  The  statute  and  the  rule  make  clear  that  the  prohibition  on  the  avail- 
ability of  FFP  is  limited  to  reimbursement  of  costs  attributable  to  taxes  imposed  by 
the  State  solely  with  respect  to  a  hospital,  nursing  facility,  or  intermediate  care  fa- 
cility for  the  mentally  retarded. 

Mr.  Richardson.  My  last  point,  Dr.  Wilensky — and  I  have  no 
further  questions — I  noticed  several  times  you  answered,  "Come 
and  see  us;  we'll  answer  this  question;  we  have  the  answer,  but  I 
don't  have  all  the  information."  You  wouldn't  believe  the  number 
of  State  officials,  doctors,  health  providers  that  come  to  see  me 
about  the  alarming  confusion  in  this  new  regulation.  I  don't  know 
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if  it  is  an  information  problem  or  your  staff  is  not  as  accessible  and 
clear  as  it  should  be,  I  don't  know,  but  I  do  want  you  to  know  that 
the  frustration  gets  back  to  us  in  the  form  of  constituents  and  offi- 
cials saying  we  are  not  getting  a  clear  answer.  I  know  you  have 
been  besieged,  and  I  know  that  this  regulation  has  caused  a  lot  of 
confusion.  Maybe  there  is  some  way,  hopefully  with  this  new  regu- 
lation, in  2  weeks  you  will  be  able  to  answer  some  of  these  ques- 
tions. But  I  would  urge  you  to  deal  with  these  concerns  in  a  bu- 
reaucratic way  in  a  lot  more  clearer  than  in  the  past. 

Ms.  Wilensky.  I  very  much  agree  with  you.  We  appreciate  it  has 
caused  concern  and  confusion.  As  soon  as  we  realized  that  was  an 
issue,  we  alerted  people  right  away  that  we  intended  to  issue  a 
clarification.  We  recognized  there  was  a  problem.  It  is  not  a  desira- 
ble situation.  We  hope  it  is  not  a  general  situation  with  HCFA. 

Mr.  Richardson.  Thank  you. 

Mr.  Chairman,  I  would  yield  the  remainder  of  my  time  to  my  col- 
league, Mr.  Bruce. 

Mr.  Bruce.  I  thank  the  gentleman  from  New  Mexico  and  the 
chairman. 

A  couple  of  questions.  Mr.  Richardson  brought  up  the  one  that  I 
was  concerned  about.  You  expect  to  have  someone  issuing  written 
opinions  to  States  soon  after  this  explanation  comes  out? 

Ms.  Wilensky.  If  they  ask  us. 

Mr.  Bruce.  I'm  sure  they  are  going  to  ask  you,  because  my  State 
of  Illinois  has  $640  million.  We  are  going  to  close;  it  will  be  the  Wi- 
lensky closures  in  the  State  of  Illinois.  So  we  need  to  understand 
real  quickly  after  you  issue  this  explanation  what  it  is  you  have 
said  in  this  revisions.  So  there  will  be  someone  that  we  can  take  a 
look  at  the  opinion  that  his  State  asked  for  and  we  say,  "Gee,  we 
do  the  same  thing."  We  are  going  to  ask  for  an  opinion,  but  we  can 
operate  with  the  idea  that  this  may  pass? 

Ms.  Wilensky.  And  I  know  that  Illinois  has  already  had  some 
discussions  with  the  Department,  because  I  believe  they  recognize 
they  indeed  have  a  problem,  and  we  will  try  to  provide  them  all 
the  guidance  we  can. 

Mr.  Bruce.  Illinois  has  driven  me  crazy  on  the  disproportionate 
share  hospitals.  This  summer  you  made  a  public  comment  about, 
HCFA  was  going  to  issue  some  regulations  on  disproportionate 
share  payments.  Do  you  know  when  that  is  going  to  be  done? 

Ms.  Wilensky.  We  hope  to  have  them  about  the  same  time 
period  as  the  clarification. 

Mr.  Bruce.  No,  no,  don't  do  that  to  me. 

Ms.  Wilensky.  I  thought  that  was  a  good  thing.  That  is  what  the 
States  have  asked  us  for. 

Mr.  Bruce.  I  know,  I  know,  but  

Ms.  Wilensky.  The  States  have  been  pushing  us  very  hard  that 
if  we  were  going  to  say  anything  through  regulation,  to  please  do  it 
at  this  time  because  the  issues  tend  to  be  linked.  I  gather  you  do 
not  want  us  to  do  that. 

Mr.  Bruce.  No,  you  were  going  to  do  it.  Get  them  out  as  quickly 
as  you  can.  If  you  can  do  it  by  the  end  of  this  month — it  is  just 
another  thing  we  will  have  to  sort  out  and  figure  out  what  it 
means. 
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Ms.  Wilensky.  There  are  some  issues  that  are  legislative,  that 
are  not  regulatory. 

Mr.  Bruce.  Can  you  give  us  any  idea  where  you  are  going  with 
disproportionate  share  hospital  payments? 

Ms.  Wilensky.  I  will  wait  until  the  regulation  is  out. 

Mr.  Bruce.  All  right. 

Just  one  final  question.  You  seem  to  be  very  disturbed  by  the 
fact  that  the  State  of  Illinois  and  other  States  have  put  a  tax  on 
hospitals  and  the  money  is  going  back  to  those  very  providers. 

Ms.  Wilensky.  The  problem  that  I  have  is  that  money  was  al- 
ready being  spent  by  these  providers.  It  is  not  new  State  funds.  The 
only  new  money  in  the  system  for  that  portion  that  goes  back  to 
providers  is  what  we  are  putting  in. 

I  am  an  advocate  of  Medicaid;  I  think  it  is  a  very  important  pro- 
gram; we  are  willing  to  match  any  additions  that  States  want  to 
put  up.  I  am  concerned.  I  understand  the  fiscal  problems.  I  don't 
appreciate  them  because  they  are  not  my  pain,  but  I  understand 
the  fiscal  problems.  When  the  voluntary  donations  and  the  provid- 
er taxes  are  returned  to  where  they  came,  there  are  no  new  State 
moneys.  It  is  a  way  for  that  portion  of  the  program  to  be  fully  fed- 
erally financed.  I  understand  why  States  want  to  do  it,  but  it  is  just 
not  right. 

Mr.  Bruce.  But  we  do  the  highway  program  exactly  the  same 
way.  We  tax  people  in  the  State  of  Illinois  through  gasoline  taxes. 

Ms.  Wilensky.  But  you  don't  tax  the  contractor  who  receives  the 
actual  dollars  for  building  the  roads.  That  is  the  corresponding 
equivalent.  It  is  not  a  user  tax,  it  is  the  people  who  actually  pro- 
vide the  service  like  a  highway  contractor. 

Mr.  Bruce.  I  thought  you  would  say  that. 

Then  what  would  be  wrong  with  the  State  of  Illinois  making  a 
direct  reimbursement  back  to  the  person,  the  Medicaid  recipient, 
and  not  making  a  payment  directly  to  the  hospital?  because  under 
your  theory  now,  the  person  that  paid  it  was  the  hospital,  and  the 
person  who  receives  the  reimbursement  is  the  person  that  received 
the  services  from  the  hospital.  So  now  you  are  complaining  about 
the  contractor  versus  the  guy  who  buys  the  gasoline  who  is  out  the 
window. 

Ms.  Wilensky.  I'm  not  sure  you  can,  under  Medicaid  law,  make 
a  cash  payment  to  the  individual. 

Mr.  Bruce.  Well,  why  not?  What  I  am  saying  is,  under  State  law, 
under  your  theory  now,  if  the  State  of  Illinois  taxed  hospitals  and 
made  that  payment  not  back  to  you  but  back  to  the  recipients  of 
Medicaid  provided  services,  then  what  is  your  complaint  with  that 
program?  No  new  money,  nothing  has  changed,  but  now  you  have 
a  voucher  program  where  the  Medicaid  recipient  gets  paid  its 
cut  

Ms.  Wilensky.  And  if  it  goes  to  a  different  hospital,  it  goes  to  a 
different  source,  it  can  go  wherever  it  wants. 

Mr.  Bruce.  Well,  it  goes  to  the  provider  that  provided  the  serv- 
ice. 

Ms.  Wilensky.  Does  it  go  to  that  particular  hospital?  Because  if 
you  ran  it  right  through  the  individual  back  to  the  hospital  

Mr.  Bruce.  No,  I'm  not  talking — because  we  don't  know  where 
that  Medicaid  recipient  is  going  to  get  his  services;  we  are  just 
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saying  that  the  service  provider  would  get  reimbursed  the  money 
for  the  services  provided  not  through  the  for  example  Medicaid 
program  but  through  a  State  program  that  distributes  the  same 
amount  of  money  but  back  to  Medicaid  recipients. 

Ms.  Wilensky.  Somebody  just  gave  me  a  note  that  says  if  you  tax 
the  people  and  give  the  money  to  the  providers,  we  know  that  is 
okay.  Now  you  are  saying  we  should  do  the  reverse  and  tax  the 
providers  and  give  the  money  to  the  recipients.  I  think,  seriously,  it 
is  against  the  Medicaid  law  to  make  payments  directly  to  those  in- 
dividuals. It  is  an  issue  that  has  come  up  with  some  of  the  disabled 
activists. 

If  you  would  seriously  like  a  response,  I  will  try  to  give  you  a 
response. 

Mr.  Bruce.  I  am  trying  to  figure  out  what  it  is  that  upsets  you 
about  people  paying  taxes  

Ms.  Wilensky.  Because  it  really  is  churning  of  existing  dollars. 
Those  hospitals  were  spending  the  money;  they  were  providing  the 
services;  there  is  nothing  new  that  is  going  on  other  than  the 
matched  dollars.  I  don't  know  how  to  say  it  other  than  the  hospi- 
tals are  putting  some  money  up.  It  was  most  flagrant  in  Pennsylva- 
nia only  because  they  didn't  even  put  their  own  money  up;  they 
borrowed  money,  they  put  the  money  up,  they  got  a  match,  they 
paid  back  their  loan,  they  were  made  whole,  and  the  only  new 
money  in  the  system  was  the  Federal  money. 

I  know  there  are  people  who  have  argued  for  Federal  funding  of 
Medicaid,  it  is  a  legitimate  policy  option,  but  this  program  is  built 
around  the  notion  that  the  cost  containing  factor  is  the  States  put- 
ting up  their  real  dollars.  If  you  take  that  away,  that  is  taking 
away  a  very  major  underpinning  on  what  is  a  very  serious  policy 
discussion. 

Mr.  Waxman.  Thank  you,  Mr.  Bruce. 

Mr.  Bruce.  I  thank  the  doctor. 

Mr.  Waxman.  Dr.  Wilensky,  I  want  to  get  some  things  on  the 
record. 

In  your  written  testimony  at  page  4,  you  make  the  following 
statement:  "To  be  blunt,  some  States  feel  cornered  by  increasing 
Medicaid  costs  and  acknowledge  privately  that  they  only  used  this 
'funny  money'  because  they  had  few  palatable  choices."  This  is  a 
serious  charge,  and  it  flatly  contradicts  the  representations  of  Gov- 
ernors that  provider-specific  taxes  are  legitimate  sources  of  reve- 
nue. I  would  like  to  pursue  this  issue  with  you  further. 

Would  you  please  tell  the  committee  for  the  record  which  of  the 
States  that  now  use  provider-specific  taxes  has  acknowledged  pri- 
vately that  the  revenues  from  these  taxes  are  "funny  money." 

Ms.  Wilensky.  I  am  not  going  to  do  that,  because  it  was  in  pri- 
vate conversations,  and  I  assumed  it  was  not  for  the  record.  I  will 
want  to  get  some  sense  that  they  have  no  objection  to  my  naming 
them. 

Mr.  Waxman.  Well,  you  have  represented  to  us  that  some  States 
are  telling  you  that  this  and  this  is  the  basis  for  your  coming  back 
and  saying  they  can't  do  these  things. 

Ms.  Wilensky.  No.  The  basis  for  our  coming  back  and  saying 
they  can't  do  that  is  OBRA  1990  language.  I  am  saying  that  in  dis- 
cussions we  have  had,  a  number  of  the  States  have  indicated  that 
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they  understood — for  example,  we  went  from  8  to  19  States  using 
voluntary  donations  although  everybody  knew  that  voluntary  dona- 
tions were  going  to  be  eliminated  at  the  end  of  1991. 

Now  a  number  of  States  have  indicated  that  they  realized  there 
probably  would  be  an  end  to  what  they  were  doing  but  at  the 
moment  it  was  permissible,  and  they  were  pressed,  and  therefore 
they  do  it.  Again,  these  were  in  private  conversations,  so  if  they 
have  no  objection,  I  will  be  glad  to  provide  you  

Mr.  Waxman.  You  have  said  that  some  States  have  told  you  pri- 
vately that  they  consider  this  funny  money.  I  would  like  to  know 
which  States  have  told  you  that,  and  I  would  like  to  know,  if  you 
will  request  of  them  the  right  to  tell  us,  and  I  would  like  to  know 
how  many  requests  you  make  that  are  turned  down  that  you  won't 
be  permitted  to  give  their  names. 

[The  information  follows:] 

We  are  not  willing  to  disclose  the  names  of  States  who  made  such  acknowledge- 
ments to  HCFA  staff  in  private.  We  believe  that  to  do  so  violates  their  trust  and 
could  interfere  with  HCFA's  ability  to  run  the  Medicaid  program.  However,  some 
States,  such  as  Maryland  and  Pennsylvania  have  made  such  acknowledgements  in 
newspapers  and  in  public  forums.  Also,  before  Chairman  Dingell  in  the  full  Energy 
and  Commerce  Committee,  a  representative  of  the  State  of  North  Carolina  said  that 
the  State  realized  that  there  probably  would  be  an  end  to  what  they  were  doing  so 
North  Carolina  was  not  depending  on  funds  generated  from  provider-specific  taxes. 
However,  at  the  moment  such  programs  are  permissible  and  North  Carolina  is 
using  them  because  the  State  is  financially  pressed. 

Mr.  Waxman.  Now,  again  on  page  4  of  your  written  testimony 
you  state  that  some  States  use  these  financing  mechanisms  to  de- 
crease their  overall  true  State  spending  on  Medicaid  without  de- 
creasing eligibility,  services,  or  payments  to  providers.  Would  you 
please  name  each  of  the  States  using  provider  taxes  that  you  be- 
lieve falls  into  this  group? 

Ms.  Wilensky.  I  cannot  do  that  by  memory.  If  I  can  provide 
those  to  you  with  assessments,  I  will  do  so. 

Mr.  Waxman.  Okay.  We  would  like  to  get  that  for  the  record. 

[The  information  follows:] 

Alabama. — The  State  has  an  existing  Mothers  and  Babies  Indigent  Care  Fund. 
Voluntary  contributions  from  hospitals  are  made  to  the  trust  fund  and  transferred 
to  the  Alabama  Medicaid  Agency.  Based  on  available  information,  we  believe  these 
funds  are  used  both  to  support  and  expand  Medicaid  services.  As  we  understand,  the 
State  intends  to  implement  a  provider  tax  program  in  fiscal  year  1992  that  will  fund 
and  expand  Medicaid  services. 

Florida. — Florida  has  an  existing  tax  on  hospital  revenue  (one-half  percent  of 
gross  revenue)  and  the  following  provider  groups:  ambulatory  surgical  centers,  clini- 
cal labs,  freestanding  radiation  centers  and  diagnostic  imaging  centers  that  are  free- 
standing outpatient  facilities.  This  revenue  along  with  State  appropriations  and  a 
cigarette  tax,  are  placed  in  the  Public  Medical  Assistance  Trust  Fund.  This  Trust 
fund  is  used  solely  to  fund  the  Medicaid  program  including  program  expansions. 
The  State  also  uses  provider  donations  to  fund  DSH  payments. 

Illinois. — On  July  22,  1991,  a  Bill  was  signed  into  law  which  creates  5  medical 
care  trust  funds.  These  trust  funds  are  financed  by  "assessments"  or  fees  on  provid- 
ers. The  legislation  appears  to  use  the  revenue  from  these  funds  as  the  State  share 
of  Medicaid  payments  and  then  repay  the  facilities  for  the  costs  of  the  assessments 
or  fees.  There  is  a  "hold  harmless"  clause  so  that  no  facility  can  be  assessed  an 
amount  greater  than  their  additional  payment. 

The  hospital  assessments  will  be  refunded  to  those  providers  in  the  form  of  in- 
creased DSH  payments.  Nursing  facilities  and  facilities  for  the  developmentally  dis- 
abled will  be  paid  higher  rates  to  be  reimbursed  for  their  "assessment." 

Louisiana. — In  addition  to  other  programs  used  to  expand  services  and  increase 
Medicaid  payments,  the  State  recently  enacted  Senate  Bill  517,  which  allows  for  any 
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public  or  private  entity  (including  health  care  providers)  to  contribute  funds  to  the 
Department  of  Health  and  Hospitals  for  the  purpose  of  funding  the  Medicaid  pro- 
gram. The  Bill  specifies  that  the  donations  can  only  be  used  for  nonrecurring  ex- 
penditures. The  donations  will  be  used  to  fund  one-time  supplemental  DSH  pay- 
ments and  hospital  cost  report  settlements.  The  State  intends  to  expend  all  donated 
funds  prior  to  December  31,  1991. 

Maryland. — The  State  of  Maryland  passed  legislation  effective  April  1,  1991  estab- 
lishing a  provider  specific  tax  on  non institutional  providers.  The  money  raised  from 
such  a  program  is  used  to  continue  existing  program  services  which  would  otherwise 
be  limited/terminated  due  to  the  State's  financial  deficit.  The  State  intends  to  in- 
crease provider  fees  and  then  withhold  the  increase  as  a  provider  tax  before  any 
payment  is  made  to  the  providers. 

Minnesota. — The  State  passed  and  signed  into  law,  legislation  that  imposes  a  spe- 
cial tax  on  NFs,  hospitals  and  other  providers  to  fund  the  State  share  of  FFP.  The 
State  will  increase  rates  to  account  for  the  cost  of  the  tax. 

Missouri. — In  addition  to  other  programs  used  to  expand  services  and  increase 
Medicaid  payments,  some  of  the  acute  care  hospitals  in  the  State  are  donating  the 
State  match  for  personnel  costs  of  its  Medicaid  eligibility  workers. 

Montana. — In  addition  to  other  programs  used  to  increase  Medicaid  payments,  the 
State  receives  donations  from  Blue  Cross  and  Blue  Shield  and  physician  associations 
for  infant  and  maternal  care. 

Ohio. — The  State  places  a  tax  on  all  hospitals  and  this  revenue  is  used  as  the 
State  share  of  FFP  to  fund  its  DSH  payments.  The  tax  is  equal  to  one-half  of  one 
percent  of  each  hospital's  total  Medicaid  costs,  This  money  is  placed  into  a  Hospital 
Care  Assurance  Program  [HCAP]  fund.  The  total  amount  of  the  HCAP  fund  is  used 
to  draw  the  Federal  matching  funds. 

The  Federal  matching  funds  are  then  placed  in  a  second  fund;  i.e.,  the  dispropor- 
tionate share  [DS]  fund.  Monies  from  both  funds  are  distributed  to  all  hospitals 
which  contribute  to  the  HCAP  fund.  The  system  is  structured  so  that  the  minimum 
payment  under  Medicaid  cannot  be  lower  than  the  amount  of  the  tax  paid  by  an 
individual  facility. 

The  State  has  proposed  a  similar  assessment  program  for  assessing  fees  on  NFs 
and  other  medical  providers. 

Texas. — In  addition  to  other  programs  that  increase  Medicaid  payments  and  serv- 
ices, some  of  the  acute  care  hospitals  in  the  State  are  donating  the  State  match  for 
personnel  costs  of  its  Medicaid  eligibility  workers. 

Utah. — The  State  uses  a  donation  program  that  meets  the  provisions  set  forth  at 
42  CFR  433.45.  Essentially,  the  State  accepts  donations  from  nonprofit  public  hospi- 
tals and  uses  this  money  as  the  State  share  of  FFP  and  for  program  expansions. 

Mr.  Waxman.  It  has  been  reported  to  the  subcommittee  that  at  a 
recent  meeting  of  a  State  hospital  association  a  departmental  offi- 
cial read  a  list  of  the  10  States  which  HCFA  has  targeted  as  having 
the  most  offensive  donation  or  provider-tax  programs.  Nine  of  the 
10  States  reportedly  listed  were  Alabama,  my  own  State  of  Califor- 
nia, Florida,  Illinois,  Kentucky,  Massachusetts,  Ohio,  Pennsylvania, 
and  South  Carolina.  What  is  the  tenth  State?  Why  are  these  States 
being  targeted  for  special  scrutiny? 

Ms.  Wilensky.  I  don't  know.  If  somebody  wants  to  provide  me 
with  the  name  of  the  individual,  I  will  have  the  individual  explain 
what  it  was  they  were  after.  I  have  no  knowledge  of  that  statement 
being  made. 

Mr.  Waxman.  So  you  know  

Ms.  Wilensky.  I  have  no  knowledge  of  that  statement  being 
made. 

Mr.  Waxman.  We  do  have  the  name.  The  name  is  Steve  Kelmar, 
who  is  a  Department  of  Health  and  Human  Services  official. 

Ms.  Wilensky.  I  will  be  glad  to  ask  him  to  explain  since  he  made 
the  statement.  He  doesn't  work  for  me. 

Mr.  Waxman.  Would  you  disagree  with  the  statement? 
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Ms.  Wilensky.  We  are  not  targeting  anybody.  We  are  trying  to 
get  the  States  that  are  engaging  in  practices  that  we  think  are  in- 
consistent with  OBRA  1990  to  stop  it. 

Mr.  Waxman.  Okay.  Let  me  ask  you  this.  Do  you  consider  these 
States  as  carrying  on  offensive  practices:  Alabama? 

Ms.  Wilensky.  It  is  my  understanding  that  Alabama  is  using  the 
voluntary  donations  in  a  major  way  and  that  they  are  in  the  proc- 
ess of  switching  over  to  a  provider  tax.  It  depends  on  what  that 
provider  tax  looks  like.  They  have  been  heavy  users  of  the  volun- 
tary donation  in  the  past,  which  is  of  great  concern  to  us.  It  de- 
pends how  they  reformulate  this. 

Mr.  Waxman.  Let  me  interrupt,  because  I  am  going  to  go 
through  some  of  these  States  more  specifically. 

Ms.  Wilensky.  Okay. 

Mr.  Waxman.  But  this  statement  that  was  made  by  an  official  of 
the  Department  of  Health  and  Human  Services,  it  is  not  your 
statement  then,  you  are  not  targeting  these  States,  and  it  is  your 
testimony  that,  of  these  nine  States  that  I  listed,  you  can't  say  off- 
hand, I  assume,  whether  they  are  or  are  not  the  most  egregious  or 
offensive  in  terms  of  donation  or  provider  tax  programs. 

Ms.  Wilensky.  No. 

Mr.  Waxman.  Okay. 

At  our  first  meeting  on  this  subject,  Governor  Walters  of  Oklaho- 
ma and  Governor  Wilkinson  of  Kentucky  both  testified  that  offi- 
cials at  OMB  and  HCFA  have  been  informally  negotiating  with 
States  for  waivers  from  the  regulations  for  a  limited  period  of  time, 
usually  until  the  end  of  the  current  State  fiscal  year,  which  in 
most  States  is  June  30,  1992.  Have  you  been  involved  in  any  such 
discussions? 

Ms.  Wilensky.  We  have  not  been  directly  involved  in  any  such 
discussions  because  the  clarified  regulation  or  clarifying  statements 
have  not  been  issued.  What  we  have  said  in  public  and  to  States 
that  have  raised  the  issue  specifically  is  that  the  effective  date — it 
would  not  be  a  waiver;  waiver  is  not  a  proper  concept — that  the  ef- 
fective date  of  the  regulation  is  an  issue  that  has  been  raised  to  our 
attention.  We  have  encouraged  people  to  comment  on  the  implica- 
tion of  the  effective  date  and  any  alternatives  they  would  suggest 
to  us  as  part  of  their  public  comment  indicating  how  we  could 
reduce  or  limit  the  exposure  we  now  have.  We  have  told  States 
that  when  they  see  the  clarified  regulation,  that  if  there  is  a  specif- 
ic issue  they  have  with  regard  to  the  effective  date  and  in  terms  of 
their  legislative  cycle,  that  we  would  be  glad  to  discuss  this.  This 
issue  will  be  addressed  in  the  clarification.  There  will  be  a  uniform 
process,  open  and  clear,  for  any  State  that  wishes  to  avail  itself  of 
a  discussion  with  regard  to  the  effective  date. 

Mr.  Waxman.  Do  you  think  some  States  may  have  a  different  ef- 
fective date  than  others? 

Ms.  Wilensky.  It  is  something  that  we  would  be  willing  to  ex- 
plore if  we  thought  it  was  appropriate.  Again,  this  is  an  issue  that 
we  will  take  up  in  the  clarification.  It  is  something  that  we  are  dis- 
cussing with  our  counsel. 

Mr.  Waxman.  Under  what  circumstances  could  it  be  appropriate 
to  say  one  State  would  have  an  effective  date  of  January  1  but  an- 
other June  30,  1992? 
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Ms.  Wilensky.  That  is  something  that  I  would  like  to  have  our 
counsel  explain,  because  it  will  be  his  decision  as  to  whether  or  not 
we  have  the  authority  to  grant  that.  But  whatever  exists,  I  want  it 
clear,  will  be  the  same  for  any  State.  The  process  and  the  means  by 
which  it  occurs  is  a  public  process,  and  it  will  be  open  to  all 
comers. 

Mr.  Waxman.  So  you  will  set  up  criteria  where  some  States  will 
have  a  later  effective  date  than  others. 

Ms.  Wilensky.  We  may  do  that.  If  we  do,  it  will  be  done  in  a 
public  way. 

Mr.  Waxman.  Have  any  HCFA  staff  been  involved  in  any  of 
these  discussions  with  States  as  to  when  their  effective  date  might 
be? 

Ms.  Wilensky.  There  has  been  no  specific  discussion  about  this. 
The  general  issue  has  been  one  of  whether  we  would  consider  en- 
gaging in  such  discussions.  What  we  have  said  is,  until  we  have 
issued  the  clarification  and  States  see  what  it  is  they  can  do  and 
not  do  and  therefore  have  a  clear  understanding  about  what,  if 
any,  change  they  have  to  make,  this  is  not  a  good  discussion  to 
have.  As  soon  as  that  occurs,  we  will  engage  in  that,  but  the  proc- 
ess by  which  that  occurs,  if  it  occurs,  will  be  known  and  public. 

Mr.  Waxman.  It  seems  rather  peculiar.  If  you  are  going  to  think 
that  some  States  ought  to  have  a  later  effective  date,  I  assume  that 
would  be  based  on  input  from  the  States  that  would  give  you  a 
reason  why  you  ought  to  spell  out  for  some  a  different  effective 
date  than  others.  That  would  mean  to  me  that  you  are  having 
some  discussions  with  States  that  are  telling  you  they  need  a  dif- 
ferent effective  date  than  what  other  States  may  have.  Is  that  ac- 
curate? Are  there  discussions  going  on  with  States? 

Ms.  Wilensky.  There  are  discussions.  States  have  come  in  to 
share  with  us  what  they  believe  may  be  a  problem.  The  issue  may 
be  the  tax.  The  issue  may  be  the  timing  and  their  legislative  cycle. 

I  am  not  trying  to  say  that  there  haven't  been  any  discussions  of 
the  issue.  There  has  been  no  agreement,  verbal,  written  or  any- 
thing else,  and  we  have  indicated  that  because  a  lot  of  the  specifics 
will  not  be  known  to  the  State  until  they  see  the  clarified  regula- 
tion that  at  that  point  we  can  have  serious  discussions  if  they  so 
choose.  But  it  will  be  done  in  a  process  which  will  be  spelled  out 
and  known  and  available  to  anybody  who  has  such  an  interest. 

Mr.  Waxman.  Now,  who  is  involved  in  these  discussions  with  the 
States  as  to  their  needs  for  varying  effective  dates  of  any  regula- 
tion? 

Ms.  Wilensky.  I  have  met  with  a  number  of  congressional  dele- 
gations that  have  requested  me  to  speak  with  them.  I  have  fre- 
quently met  with  the  Medicaid  directors,  sometimes  with  Mr. 
Kelmar,  who  is  our  Assistant  Secretary  for  Legislation.  Different 
groups,  sometimes  the  congressional  members,  sometimes  the  State 
Governors  or  their  representatives,  sometimes  the  Medicaid  State 
Agency,  have  asked  to  either  talk  to  me  or  talk  to  the  Medicaid 
Bureau,  or  to  the  Assistant  Secretary  for  Legislation. 

Mr.  Waxman.  And  OMB  as  well? 

Ms.  Wilensky.  They  have  called  OMB  as  well. 

Mr.  Waxman.  I  see.  So,  is  it  fair  to  say  that  people  involved  with 
the  
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Ms.  Wilensky.  We  are  in  a  public  comment  period.  We  will  not 
only  receive  written  comments,  but  we  are  

Mr.  Waxman.  You  will  hold  private  meetings. 

Ms.  Wilensky.  We  will  listen  to  people,  as  we  will  in  any  of 
these  situations.  This  occurs  when  we  put  out  a  proposed  rule.  We 
put  out  the  physician  payment  reform  proposed  rule.  During  the 
public  comment  period  we  had  a  flood  of  people  who  called  up  and 
asked,  can  we  meet  with  you?  Can  we  meet  with  the  head  of  your 
Bureau  of  Policy  Development?  Can  we  meet  with  your  senior  med- 
ical adviser?  And  we  try  to  accommodate  as  many  who  have  re- 
quested these  meetings  as  we  can. 

Mr.  Waxman.  So  the  September  12  proposed  regulation  certainly 
has  stirred  up  a  tremendous  controversy. 

Ms.  Wilensky.  It  certainly  has. 

Mr.  Waxman.  And  you  have  had  a  lot  of  requests  for  meetings 
with  Governors,  State  officials,  members  of  the  delegations,  and 
others,  about  how  those  States  will  be  affected.  Is  that  an  accurate 
statement?  When  I  say  you,  that  includes  you,  the  Health  Care  Fi- 
nancing Administration. 

Ms.  Wilensky.  We  have  had  a  limited  number,  not  more  than  we 
could  handle.  We  have  had  a  number  of  requests  either  from  the 
State  or  its  representatives  or  the  Congress,  and  usually  in  the 
form  of  a  congressional  delegation,  but  occasionally  from  several 
members  who  are  particularly  interested.  Whenever  they  ask,  we 
always  try  to  respond. 

Mr.  Waxman.  Do  you  have  logs  kept  of  the  meetings  that  you 
have  held  and  the  people  at  HCFA? 

Ms.  Wilensky.  No. 

Mr.  Waxman.  No. 

Ms.  Wilensky.  No.  They  are  only  official  comments  if  they  are  in 
writing.  We  do  not  normally  keep  logs  of  these  meetings  during  the 
public  comment  period.  We  tell  people  that  if  they  wish  it  to  be  an 
official  comment  for  the  record  they  do  need  to  submit  it  in  writ- 
ing. It  doesn't  count  otherwise  in  terms  of  impacting  the  final  rule 
or  any  change  in  terms  of  the  Administrative  Procedures  Act.  So 
we  can  have  the  discussion,  but  if  they  want  it  to  be  a  part  of  the 
official  record,  then  they  should  submit  it  to  us  in  writing.  That  is, 
I  believe,  normally  the  process  that  we  go  through  during  the 
public  comment  period. 

Mr.  Waxman.  So,  if  somebody  wants,  from  a  State,  to  let  you 
know  their  problem,  if  they  do  it  officially  they  have  to  put  it  in 
writing,  but  otherwise  they  can  meet  with  you  and  tell  you  verbal- 
ly and  you  keep  no  record  of  that? 

Ms.  Wilensky.  Well,  if  they  are  sitting  down  to  discuss  an  issue, 
we  are  not  making  an  agreement  and  we  are  not  making  a  deal. 

Mr.  Waxman.  Well,  when  they  send  you  an  official  statement  on 
their  reaction  to  your  regulation,  you  are  not  making  a  deal  either. 
You  are  getting  their  input. 

Ms.  Wilensky.  Correct.  But  there  is  a  difference.  And  the  differ- 
ence, again,  as  I  understand  it — and  although  I  have  been  here 
now  20-plus  months,  I  am  still  learning  this  process — that  in  order 
to  go  from  a  proposed  rule  to  a  final  rule  we  do  so  in  response  to 
comments  that  we  receive  and  other  issues.  If  there  is  something 
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that  is  in  no  way  raised  by  the  proposed  rule,  there  is  no  comment 
about  it. 

There  may  be  a  difficulty  in  making  a  change  between  a  pro- 
posed rule  and  a  final  rule.  If  there  is  a  comment  asking  us  to  look 
at  an  issue  or  providing  us  with  some  information,  the  Administra- 
tive Procedures  Act  gives  us  some  authority  in  terms  of  making 
this  change. 

So,  if  you  want  your  views  to  be  an  official  part  of  the  record,  we 
suggest  people  submit  them  in  writing.  They  are  then  part  of  the 
record.  They  are  part  of  the  public  domain.  Anybody  who  wants  to 
come  in  and  look  at  them  can  do  so. 

Mr.  Waxman.  Well,  has  any  State  or  a  representative  of  any 
State  given  you  an  official  comment  in  writing  requesting,  or 
making  an  argument  for  a  different  effective  date? 

Ms.  Wilensky.  They  have  not  done  so  to  me.  They  may  have  sub- 
mitted a  comment  in  writing  to  HCFA.  That  is  an  issue  that  we 
certainly  have  indicated  States  ought  to  comment  on  as  part  of  any 
comment  they  make. 

Mr.  Waxman.  Well,  they  clearly  are  making  comments  verbally 
to  you  and  not  on  the  record. 

Ms.  Wilensky.  I  assume  they  have  but  the  letters,  the  comments 
don't  typically  come  to  me  individually. 

Mr.  Waxman.  When  I  say  you  I  mean  you  and  the  rest  of  the 
HCFA  people. 

Ms.  Wilensky.  I  can't  give  you  an  assessment  of  the  written  com- 
ments on  this  interim  final  regulation  because  I  haven't  been 
briefed  on  who  said  what,  the  kind  of  comments,  this  is  a  big  issue 
in  a  lot  of  States  or  whether  a  lot  of  people  raised  this  or  not.  I  am 
normally  briefed  at  the  end  of  the  comment  period. 

Mr.  Waxman.  Do  you  get  briefed  on  what  was  said  to  your 
people  orally,  or  just  what  is  written? 
Ms.  Wilensky.  It  depends  on  the  issue. 
Mr.  Waxman.  How  about  the  issue  being  an  effective  date? 
Ms.  Wilensky.  I  am  aware  that  people  have  raised  that.  This 
may  be  a  problem  for  some  States  because  of  the  timing  of  their 
legislature. 

Mr.  Waxman.  Do  you  know  whether  comments  are  given  verbal- 
ly to  non-HCFA  staff,  such  as  the  Office  of  Management  and 
Budget  or  the  White  House  people? 

Ms.  Wilensky.  The  answer  is  I  am  sure  they  are.  I  do  not  control 
who  says  what  to  whom. 

Mr.  Waxman.  In  your  statement  you  repeatedly  treat  voluntary 
donations  and  provider  taxes  as  though  they  are  identical.  You 
seem  to  believe  that  when  States  tax  providers  they  are  really  just 
borrowing  money  from  them,  and  you  seem  to  believe  that  when  a 
State  receives  tax  revenues  from  a  provider  they  are  somehow  not 
the  State's  revenues,  that  they  are  somehow  different  from  proper- 
ty tax  or  sales  tax  or  corporate  tax  or  gas  tax  or  other  tax  reve- 
nues. 

I  can  understand  why  you  might  think  the  private  donation  was 
never  really  the  State's  money,  since  you  would  assume  that  the 
donation  wouldn't  be  made  without  the  expectation  of  a  return 
payment.  So  much  for  voluntarism  and  the  thousand  points  of 
light. 
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But  I  can't  understand  how  you  would  consider  revenues  from  a 
tax  which  a  provider  is  compelled  to  pay  not  to  be  revenues  of  the 
State  to  be  used  in  the  State's  discretion.  As  a  former  State  legisla- 
tor, I  can  certainly  understand  how  current  State  officials  would  be 
amazed  to  learn  that  having  made  the  tough  vote  to  impose  a  tax 
on  hospitals  or  other  providers  the  Federal  Government  now 
thinks  that  the  revenues  are  not  really  State  funds. 

My  dictionary  defines  a  tax  as  "a  charge,  usually  of  money,  im- 
posed by  authority  upon  persons  or  property  for  public  purposes." 
This  is  a  far  cry  from  a  donation,  which  my  dictionary  defines  as 
"the  action  of  making  a  gift,  especially  to  a  charity  or  public  insti- 
tution." 

My  narrow  question  is,  is  it  the  view  of  HCFA  that  provider 
taxes  are  a  form  of  voluntary  donations  and  should  therefore  be 
subject  to  regulation  as  voluntary  donations? 

Ms.  Wilensky.  No,  because  if  they  were  to  be  treated  like  volun- 
tary donations  they  would  be  prohibited  entirely.  The  whole  pur- 
pose of  this  interim  final,  and  we  agree  that  this  was  part  of  OBRA 
1990,  is  that  there  is  a  difference  between  provider  taxes  and  vol- 
untary donations.  Voluntary  donations  are  out,  period.  For  provid- 
er taxes,  it  depends  on  the  relationship  between  the  payment  of  the 
tax  and  the  payment  under  Medicaid,  and  that  puts  it  in  a  very 
different  category. 

Mr.  Waxman.  In  your  written  statement  you  concede  the  obvi- 
ous— that  the  September  12  regulation  has  a  number  of  deficien- 
cies. The  most  troublesome  of  these  is  the  uncertainty  that  the  reg- 
ulation has  created  among  the  States  that  now  use  revenues  from 
provider  taxes  or  intergovernmental  transfers  to  help  pay  for  their 
Medicaid  programs. 

As  the  Administrator  of  the  Medicaid  program  at  the  Federal 
level,  you  know  as  well  as  anyone  that  uncertainty  is  lethal  for 
Medicaid.  If  States  don't  know  for  sure  whether  they  will  be  able  to 
claim  Federal  matching  funds  for  certain  revenue  sources,  they 
will  either  look  to  other  revenue  sources  or,  as  is  much  more  likely, 
they  will  cut  back  on  eligibility,  benefits,  and  reimbursement. 

The  September  12  regulation  is  drafted  so  vaguely  that  it  can  be 
and  is  being  read  as  a  broad  prohibition  on  all  provider  tax  and 
intergovernmental  transfer  programs.  Nowhere  in  the  regulation 
or  the  preamble  is  there  any  discussion  of  what  provider  tax  ar- 
rangements are  allowable. 

Just  3  months  ago,  the  Department  published  a  regulation  defin- 
ing provider  behavior  that  would  constitute  an  illegal  kickback. 
These  regulations  set  forth  11  specific  safe  harbors;  that  is,  types  of 
conduct  that  are  permissible  and  won't  be  subject  to  prosecution. 
The  purpose  of  these  safe  harbors  is  to  give  the  providers  clear,  cer- 
tain rules  about  what  kind  of  conduct  is  acceptable  and  what  is 
problematic. 

I  believe  that  the  States  are  entitled  to  the  same  guidance  that 
we  give  to  health  care  providers.  Unfortunately,  your  testimony 
this  morning  and  this  afternoon,  since  we  are  now  in  the  after- 
noon, does  not  set  forth  any  safe  harbors  for  the  States  despite  the 
fact  that  there  are  just  2 V2  months  remaining  until  these  regula- 
tions go  into  effect. 


335 


So  I  want  to  ask  you  for  each  of  the  provider  tax  States  and  for 
my  own  State  of  California  precisely  what  you  think  the  effect  of 
your  September  12  regulation  will  be? 

And  I  am  going  to  leave  questions  relating  to  those  States  repre- 
sented on  the  subcommittee  to  appropriate  members,  many  of 
whom  have  already  asked  this  kind  of  question.  I  will  limit  myself, 
first  of  all,  to  California  and  those  provider  tax  States  not  repre- 
sented otherwise.  Let  me  go  through  California 

As  you  know,  California  is  not  a  provider  tax  State.  Instead  it  is 
expecting  to  implement  SB-855  which  was  signed  by  Governor 
Wilson  this  past  July.  Under  this  legislation  the  State  requires 
that  counties,  hospital  districts  and  the  University  of  California 
system  transfer  some  of  their  public  funds  to  the  State.  These 
intergovernmental  transfers  will  be  used  to  increase  payments  to 
public  and  private  disproportionate  share  hospitals.  Approximately 
$800  million  in  Federal  matching  payments  would  be  involved. 

The  State  is  delaying  implementation  of  this  legislation  until 
HCFA  approves  the  Medicaid  Plan  Amendment  that  the  State  has 
submitted.  You  testified  this  morning  that  you  intend  to  clarify  the 
effect  of  the  September  12  regulation  on  intergovernmental  trans- 
fers and  that  HCFA  "is  not  eliminating  the  use  of  all  intergovern- 
mental transfers." 

Under  your  regulations  as  clarified,  will  you  allow  the  use  of 
intergovernmental  transfers  such  as  that  proposed  by  California  to 
draw  down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  We  will  allow  the  use  of  some  intergovernmental 
transfers  provided  that  the  source  of  the  funding  for  the  intergov- 
ernmental transfer  is  not  something  we  would  otherwise  object  to. 
I  assume  we  will  be  asked  specifically  by  California  whether  this  is 
an  issue  for  them,  and  we  will  respond  to  them  specifically. 

Mr.  Waxman.  So  you  don't  have  a  general  rule,  intergovernmen- 
tal transfers  are  okay.  You  have  intergovernmental  transfers  may 
or  may  not  be  okay;  the  State  better  come  in  and  talk  to  you  to 
find  out  whether  what  they  plan  to  do  is  okay  or  not? 

Ms.  Wilensky.  We  will  indicate  in  the  clarification  our  best 
statement  defining  intergovernmental  transfers.  If  there  is  any 
issue  that  the  State  still  feels  is  unsettled,  we  will  then  be  glad  to 
discuss  it.  It  may  be  that  when  they  see  the  language  it  will  be 
clear  to  them  and  they  will  have  no  further  need  for  discussion 
with  us. 

Mr.  Waxman.  Well,  you  are  working  on  the  adjustments  on  this 
regulation,  and  I  am  from  the  State  of  California,  and  I  am  chair- 
man of  this  committee,  and  I  am  involved  in  the  Medicaid  question, 
so  I  am  asking  you.  California  estimates  that  these  intergovern- 
mental transfers  will  enable  it  to  receive  $800  million  in  Federal 
Medicaid  matching  funds  this  fiscal  year.  How  much  of  this 
amount  do  you  estimate  HCFA  will  withhold  from  the  State  under 
the  terms  of  your  September  12  regulation,  as  clarified? 

Ms.  Wilensky.  I  cannot  give  you  that  answer.  But  I  will  provide 
it  in  writing  if  you  are  asking  me  to  answer  the  question. 

Mr.  Waxman.  Why  will  you  provide  it  writing,  because  you  can't 
answer  it  right  now? 

Ms.  Wilensky.  Right. 

Mr.  Waxman.  I  see.  What  do  you  need  to  know? 
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Ms.  Wilensky.  Well,  I  don't  know  how  the  funding  occurs  and  I 
am  not  the  one  that  makes  the  decision  on  auditor  disallowance. 
That  would  be  the  Medicaid  Bureau  working  with  the  counsel  as  to 
whether  or  not  given  the  regulation,  this  is  subject  to  disallowance. 
I  do  not  personally  make  decisions  on  the  amount  of  the  State 
Medicaid  spending  that  is  subject  to  disallowance.  I  am  involved  in 
the  policy  that  is  used  in  carrying  that  out. 

Mr.  Waxman.  Well,  let's  look  at  the  policy.  I  want  to  know  what 
the  flaw  is,  from  a  policy  point  of  view,  of  the  California  program. 
As  I  understand  it,  these  are  legitimate  public  funds  transferred 
between  different  levels  of  government.  Transfers  that  are  clearly 
legal  under  current  law. 

How  can  California  restructure  its  intergovernmental  transfer 
program  in  order  to  make  all  of  the  funds  allowable  for  Federal 
Medicaid  matching?  And  can  you  tell  the  State  and  those  of  us  who 
represent  it  exactly  what  types  of  intergovernmental  transfers  are 
acceptable  under  your  clarification  so  they  can  make  the  necessary 
changes  before  January  1? 

Ms.  Wilensky.  Yes,  to  the  last.  And  I  will  be  glad  to  do  that 
after  the  clarification  of  the  regulation  is  issued. 

Mr.  Waxman.  So  you  would  at  the  end  of  October?  After  the  end 
of  October  you  will  give  a  clarification,  and  then  after  that  you  will 
answer  

Ms.  Wilensky.  With  regard  to  California.  Between  now  and  the 
end  of  October,  we  will  have  a  clarification  of  the  regulation.  If  the 
State  of  California  or  if  you  have  any  question  in  your  mind,  given 
the  clarified  regulation,  as  to  whether  or  not  the  intergovernmen- 
tal transfers  that  California  uses  are  in  jeopardy,  we  will  be  glad  to 
provide  you  with  an  answer  to  that. 

Mr.  Waxman.  So  your  testimony  is  you  can't  answer  that  ques- 
tion now,  you  are  going  to  revise  your — excuse  me.  Let  me  finish 
because  I  want  it  clear. 

Ms.  Wilensky.  For  the  record.  Okay. 

Mr.  Waxman.  For  the  record.  You  cannot  answer  now  what  the 
California  situation  will  be.  By  October  31  you  will  have  a  revised 
regulation  which  may  give  California  the  answer  it  needs  to  have 
by  January  1.  But  if  they  still  have  a  question,  you  will  then 
answer  that  question  after  that  revised  regulation  has  been  issued? 

Ms.  Wilensky.  That  is  correct. 

Mr.  Waxman.  But  you  can't  give  me  an  answer  now? 

Ms.  Wilensky.  And  I  am  not  going  to  on  any  specific  State. 

Mr.  Waxman.  Okay.  I  don't  know  if  you  have  heard  from  Califor- 
nia, but  our  legislature  is  out  of  session.  So,  if  they  have  got  to  do 
some  change,  they  probably  will  need  some  notice  to  bring  every- 
body back  to  Sacramento. 

Alabama  taxes  hospitals,  nursing  facilities  and  pharmacies.  The 
State  expects  that  these  taxes  will  yield  $174  million  in  revenues 
this  State  fiscal  year  or  40  percent  of  the  State's  own  spending  on 
Medicaid.  The  revenues  are  used  to  extend  coverage  to  pregnant 
women  and  infants  up  to  133  percent  of  poverty,  coverage  of  pover- 
ty level  children  and  disproportionate  share  hospital  costs. 

Under  your  regulation  will  Alabama  be  able  to  continue  using 
all  revenues  from  these  taxes  as  the  State  share  for  purpose  of 
drawing  down  Federal  Medicaid  matching  funds  after  January  1? 
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Ms.  Wilensky.  I  don't  know  the  sufficient  details  of  the  program 
in  order  to  be  able  to  give  you  a  response.  To  the  extent  they  are 
being  used  for  nonhospital  payment  purposes,  that  is  not  an  issue. 
To  the  extent  they  are  being  used  for  hospital  payment  purposes,  it 
may  be  an  issue. 

Mr.  Waxman.  The  State  estimates  that  the  provider  tax  reve- 
nues will  enable  it  to  receive  $464  million  in  Federal  Medicaid 
matching  funds  this  fiscal  year.  How  much  of  this  amount  do  you 
estimate  HCFA  will  withhold  from  the  State  under  the  terms  of 
your  September  12  regulation? 

Ms.  Wilensky.  Depends  on  how  they  are  spending  their  funds. 

Mr.  Waxman.  Under  your  regulation  how  can  Alabama  restruc- 
ture its  provider  tax  in  order  to  make  all  the  revenues  allowable 
for  Federal  matching  funds?  Can  you  tell  the  State  exactly  what 
types  of  provider  taxes  are  acceptable  so  that  it  can  make  the  nec- 
essary changes  before  January  1? 

Ms.  Wilensky.  Yes. 

Mr.  Waxman.  You  will  be  able  to  do  that  

Ms.  Wilensky.  Yes. 

Mr.  Waxman  [continuing].  In  time  for  them  to  make  the  neces- 
sary changes? 

Ms.  Wilensky.  We  will  be  able  to  do  that.  Whether  or  not  it  is  in 
time  for  them  to  be  able  to  do  that,  it  again  depends  on  whether 
they  choose  to  change  their  taxes  or  change  their  spending.  Either 
of  them  will  affect  the  amount  that  is  subject  to  any  potential  dis- 
allowance. 

Mr.  Waxman.  Arkansas  imposes  a  tax,  15  percent  of  the  State's 
share  of  Medicaid  revenue,  on  all  providers  except  those  run  by  the 
State.  The  State  estimates  that  these  taxes  will  yield  $30  million 
this  State  fiscal  year,  or  15  percent  of  the  State's  own  spending  on 
Medicaid.  The  funds  are  used  to  pay  for  mandated  eligibility  ex- 
pansions for  poverty  level  children  and  the  elimination  of  benefits 
limitations. 

Under  your  regulation  will  Arkansas  be  able  to  continue  using 
all  revenues  from  this  tax  as  the  State  share  for  purposes  of  draw- 
ing down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  Is  Arkansas  the  State?  You  just  said  Alabama, 
but  I  assume  

Mr.  Waxman.  No,  I  am  on  Arkansas  now.  You  couldn't  answer 
the  question  about  Alabama,  so  I  want  to  see  if  you  can  answer  the 
question  on  Arkansas. 

Ms.  Wilensky.  I  wanted  to  be  sure  I  knew  which  State. 

The  way  you  just  described  it  sounded  as  though  the  funds  were 
being  used  for  noninstitutional  purposes.  To  the  extent  that  is  true, 
that  is  not  a  problem.  But  the  specifics  of  what  they  are  spending 
is  something  that  I  don't  know  from  the  general  description.  If  the 
State  has  any  question  when  they  see  the  clarified  reg,  we  will  be 
glad  to  give  them  a  response  if  they  give  us  the  details. 

Mr.  Waxman.  The  State  estimates  that  the  provider  tax  reve- 
nues will  enable  it  to  receive  $91  million  in  Federal  Medicaid 
matching  funds  this  fiscal  year.  How  much  of  this  amount  do  you 
estimate  HCFA  will  withhold  from  the  State  under  the  terms  of 
your  September  12  regulation? 
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Ms.  Wilensky.  Again,  the  way  you  described  it  we  wouldn't  nec- 
essarily withhold  anything.  It  depends  how  that  money  is  being 
used. 

Mr.  Waxman.  Under  your  regulation  can  Arkansas  restructure 
its  provider  tax  in  order  to  make  all  the  revenues  allowable  for 
matching  funds? 

Ms.  Wilensky.  If  that  is  a  problem,  it  can. 

Mr.  Waxman.  Can  you  tell  the  State  exactly  what  types  of  pro- 
vider taxes  are  acceptable,  so  that  it  can  make  necessary  changes 
before  January  1? 

Ms.  Wilensky.  We  can  tell  them  what  type  of  provider  taxes  are 
acceptable  and  the  distributions  that  are  acceptable. 

Mr.  Waxman.  Florida  imposes  a  tax  of  1.5  percent  on  net  operat- 
ing revenues  of  every  licensed  acute  care  hospital  in  the  State.  The 
State  estimates  that  this  tax  will  yield  $174  million  this  State  fiscal 
year,  or  9  percent  of  the  State's  own  spending  on  Medicaid.  The 
funds  are  used  to  make  payments  to  disproportionate  share  hospi- 
tals, to  pay  for  unlimited  hospital  inpatient  days  for  children,  and 
to  pay  for  mandated  and  optional  eligibility  expansions,  including 
coverage  of  pregnant  women  and  infants  to  150  percent  of  poverty. 

Under  your  regulation  will  Florida  be  able  to  continue  using  all 
revenues  from  this  tax  as  the  State  share  for  purposes  of  drawing 
down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  I  don't  know.  But  the  Governor  has  requested  us 
to  provide  an  answer  and  we  will  do  so. 

Mr.  Waxman.  And  when  will  you  give  him  that  answer? 

Ms.  Wilensky.  I  just  received  a  fax  of  the  letter  last  night,  so  it 
will  be  sometime  after  we  issue  the  clarification,  which  means 
sometime  after  the  next  10  days  to  2  weeks. 

Mr.  Waxman.  You  can't  give  me  an  answer  under  the  September 
12  regulations  that  are  proposed.  You  are  waiting  to  revise  the  reg- 
ulations and  then  you  will  be  prepared  to  give  an  answer? 

Ms.  Wilensky.  I  am  waiting  to  issue  the  revised  regulation. 

Mr.  Waxman.  And  then  after  those  are  revised,  then  you  will  be 
able  to  give  a  response  to  the  Governor  of  Florida? 

Ms.  Wilensky.  I  think  that  would  be  the  most  helpful  way  to 
proceed. 

Mr.  Waxman.  Illinois  imposes  taxes  on  hospitals,  nursing  facili- 
ties, intermediate  care  facilities  for  the  mentally  retarded,  and 
community  mental  health  and  developmental  disability  service  pro- 
viders. The  State  estimates  that  this  tax  will  yield  $640  million  this 
State  fiscal  year,  or  35  percent  of  the  State's  own  spending  on  Med- 
icaid. The  funds  are  used  to  make  payments  to  disproportionate 
share  hospitals,  to  settle  a  Boren  amendment  lawsuit,  and  to  in- 
crease institutional  reimbursement. 

Under  your  regulation  will  Illinois  be  able  to  continue  using  all 
the  revenues  from  these  taxes  as  the  State  share  for  purposes  of 
drawing  down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  Again  it  depends  on  the  specific  details  of  the 
structure  of  those  taxes  and  specifically  how  they  are  spending  the 
money  as  to  whether  all  of  those  moneys  will  continue  to  be  al- 
lowed for  matching. 

Mr.  Waxman.  So  you  can't  give  them  an  answer  right  now.  You 
have  to  wait  for  the  revised  regulations  at  the  end  of  this  month? 
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Ms.  Wilensky.  That  is  correct.  I  think  there  has  been  some  pre- 
liminary discussions  that  there  is  likely  to  be  some  amounts  that 
will  not  continue  to  be  allowed  for  a  match.  But  again,  we  have  not 
issued  the  final  regulation,  and  we  would  have  told  them  that  we 
will  be  glad  to  discuss  that  with  them  then. 

Mr.  Waxman.  Well,  Illinois  estimates  that  the  provider  tax  will 
enable  it  to  receive  $640  million  in  Federal  Medicaid  matching 
funds  this  State  fiscal  year.  You  say  that  some  will  be  disallowed. 
Do  you  have  any  idea  how  much  of  this  amount  that  they  expect  to 
receive  will  be  withheld  from  them? 

Ms.  Wilensky.  No.  But  in  general  the  issue  on  provider  taxes, 
unlike  voluntary  donations,  is  somewhat  dependent  on  how  much 
is  returned  to  the  sources  that  provided  it.  And  the  issue  depends 
very  specifically  on  the  structure  of  the  tax,  who  pays  it,  and  how 
those  funds  are  distributed. 

Mr.  Waxman.  Indiana  imposes  a  tax  on  disproportionate  share 
hospitals.  The  State  estimates  that  this  tax  will  yield  $60  million 
this  State  fiscal  year,  or  8  percent  of  the  State's  own  spending  on 
Medicaid.  The  funds  are  used  to  make  payments  to  disproportion- 
ate share  hospitals  and  to  pay  administrative  costs,  including  the 
outstationing  of  eligibility  workers. 

Under  your  regulation  will  Indiana  be  able  to  continue  using  all 
revenues  from  these  taxes  as  the  State  share  for  purposes  of  draw- 
ing down  Federal  Medicaid  matching  funds  as  of  January  1? 

Ms.  Wilensky.  The  answer  again  depends  on  the  specific  struc- 
ture of  the  tax  and  the  specific  distribution  of  the  matched  re- 
ceipts. 

Mr.  Waxman.  So  you  are  not  in  a  position  to  advise  Indiana  at 
this  time? 

Ms.  Wilensky.  That  kind  of  information  is  not  of  sufficient  detail 
to  allow  us  to  do  that.  We  don't  normally  request  or  require  that 
States  provide  us  with  that  kind  of  specific  detail.  They  can  if  they 
wish.  And  if  so,  we  will  tell  them  whether  or  not  any  of  the  taxes 
would  be  subject  to  disallowance,  based  on  what  they  told  us. 

Mr.  Waxman.  You  are  saying  they  haven't  given  you  sufficient 
detail.  Have  you  given  them  sufficient  detail  as  to  what  you  expect 
from  them  by  way  of  provider  taxes  that  you  will  permit  and  what 
provider  taxes  you  won't  permit? 

Ms.  Wilensky.  We  think  that  it  was  unclear  in  the  September  12 
interim  final  regulation.  We  hope  it  will  be  clear  when  we  issue 
the  statement  within  the  next  2  weeks.  We  do  not  normally  ask  for 
that  kind  of  detail  on  funding  or  distribution  from  States  and  that 
is  why  we  don't  have  it.  There  are  occasions  when  States  have  pro- 
vided us  with  supplementary  documentation  that  has  given  us  that 
kind  of  detail,  but  it  is  not  normally  something  that  we  request. 

Mr.  Waxman.  Well,  you  can  understand  the  States  wanting  to 
know  this  information  and  maybe  being  a  little  anxious  about  it, 
because  the  rules  are  being  changed. 

Ms.  Wilensky.  Yes.  I  can  surely  understand  their  wanting  to 
know.  And,  if  it  is  unclear  to  them,  we  will  be  glad  to  sit  down  and 
review  with  them  any  detail  they  wish. 

Mr.  Waxman.  Kentucky  taxes  hospitals,  nursing  facilities,  and 
any  cost-based  physician,  dentist,  pharmacist,  and  optometrist.  The 
State  estimates  that  this  tax  will  yield  $157  million  this  State  fiscal 
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year,  or  30  percent  of  the  State's  own  spending  on  Medicaid.  The 
funds  are  used  to  pay  for  mandated  eligibility  expansions,  to  make 
payments  to  disproportionate  share  hospitals,  and  to  make  pay- 
ment improvements  to  provider  groups  being  assessed. 

Under  your  regulation  will  Kentucky  be  able  to  continue  using 
all  the  revenues  from  these  taxes  as  the  State  share  for  purposes  of 
drawing  down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  Given  the  phrase  that  you  have  just  used,  which 
is  to  use  part  of  the  taxes  to  improve  payments  to  the  groups  as- 
sessed, I  suspect  there  is  at  least  some  portion  that  we  would  disal- 
low for  purposes  of  Federal  matching.  The  extent  is  unclear  be- 
cause I  don't  have  enough  detail  about  the  structure  of  the  tax  or 
the  distribution  of  the  receipts. 

But  given  what  you  have  said,  it  sounds  like  there  is  at  least 
some  portion  that  would  be  disallowed. 

Mr.  Waxman.  Maine  imposes  a  tax  on  all  hospitals  at  6  percent 
of  total  revenue.  The  State  estimates  that  this  tax  will  yield  $83 
million  in  revenues  this  State  fiscal  year,  or  27  percent  of  the 
State's  own  spending  on  Medicaid.  The  funds  are  used  to  fund  a 
shortfall  in  reimbursement  to  hospitals  and  ongoing  medical  serv- 
ices costs. 

Under  your  regulation  will  Maine  be  able  to  continue  using  all 
revenues  from  these  taxes  as  the  State  share  for  purposes  of  draw- 
ing down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  To  the  extent  it  is  being  returned  to  the  hospitals 
that  put  it  up,  it  won't  be  able  to  use  all  of  it. 

Mr.  Waxman.  Mississippi  taxes  all  providers  at  15  percent  of  the 
State  share  of  Medicaid  reimbursement.  The  State  estimates  that 
this  tax  will  yield  $20  million  in  revenues  this  State  fiscal  year,  or 
8  percent  of  the  State's  own  spending  on  Medicaid.  The  funds  are 
used  to  increase  professional  reimbursement. 

Under  your  regulation,  will  Mississippi  be  able  to  continue  using 
all  revenues  from  this  tax  as  the  State  share  for  purposes  of  draw- 
ing down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  I  am  not  sure  what  the  professional  reimburse- 
ment applies  to.  It  is  a  detail  I  don't  understand. 

But  the  answer  is  still  that  I  would  need  more  information  as  to 
specifically  where  the  money  came  from,  the  structure  of  the  tax 
and  where  the  distribution  of  receipts  went. 

Mr.  Waxman.  So  you  need  more  information  from  them,  and 
then  you  also  have  to  have  them  await  a  clarification  of  the  regula- 
tion? 

Ms.  Wilensky.  Again,  I  believe  that  most  of  these  States  when 
they  see  the  clarification  will  know  whether  or  not  there  is  a  prob- 
lem. They  know  the  details  that  we  have  not  previously  asked 
them  to  submit,  and  they  don't  have  to  submit  it  now  if  they  want 
to  wait  until  after  there  is  an  audit.  We  are  not  requiring  them  to 
submit  this  information.  But  if  the  program  is  not  consistent  with 
the  requirements  of  the  regulation,  it  will  be  subject  to  future  dis- 
allowance. 

Mr.  Waxman.  Okay.  Montana  imposes  a  tax  on  nursing  facilities 
of  $1  per  day  per  Medicaid  bed.  The  State  estimates  that  this  tax 
will  yield  $1.5  million  in  revenues  this  State  fiscal  year,  or  2  per- 
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cent  of  the  State's  own  spending  on  Medicaid.  The  funds  are  used 
to  increase  reimbursement  to  nursing  facilities. 

Under  your  regulation  will  Montana  be  able  to  continue  using 
all  revenues  from  these  taxes  as  the  State  share  for  purposes  of 
drawing  down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wllensky.  It  doesn't  sound  like  it  from  what  you  just  read. 

Mr.  Waxman.  So  we  know  Montana  is  in  trouble. 

Nevada  imposes  taxes  on  hospitals  and  all  other  providers  except 
nursing  facilities.  The  State  estimates  that  this  tax  will  yield  S25 
million  in  revenues  this  State  fiscal  year,  or  20  percent  of  the 
State's  own  spending  on  Medicaid.  The  funds  are  used  to  make  pay- 
ments to  hospitals  and  for  ongoing  medical  services  costs. 

Under  your  regulation  will  Nevada  be  able  to  continue  using  all 
revenues  from  these  taxes  as  the  State  share  for  purposes  of  draw- 
ing down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  They  have  not  provided  me  with  sufficient  detail 
to  be  able  to  make  that  assessment. 

Mr.  Waxman.  So  we  don't  know  what  is  going  to  happen  with 
Nevada  That  is  uncertain. 

Ms.  Wilensky.  Nevada  probably  knows,  but  I  don't  know  and 
you  probably  don't  know. 

Mr.  Waxman.  New  Hampshire  imposes  an  8  percent  tax  on  gross 
receipts  of  all  hospitals.  The  State  estimates  that  this  tax  will  yield 
S35  million  in  revenues  this  State  fiscal  year,  or  16  percent  of  the 
State's  own  spending  on  Medicaid.  The  funds  are  used  to  make  pay- 
ments to  disproportionate  share  hospitals  and  to  pay  for  ongoing 
medical  service  costs. 

Under  your  regulation  will  New  Hampshire  be  able  to  continue 
using  all  revenues  from  this  tax  as  the  State  share  for  purposes  of 
drawing  down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  Probably  not.  But  again,  I  don't  have  sufficient 
detail  to  make  that  assessment. 

Mr.  Waxman.  So,  if  they  have  a  tax  on  all  hospitals,- you  would 
have  to  go  back  and  look  at  what  hospitals  are  getting  dispropor- 
tionate share  payments? 

Ms.  Wilensky.  In  terms  of  their  repayment  back  to  the  hospitals 
that  provided  it. 

Mr.  Waxman.  So  you  don't  know  and  they  don't  know  at  this 
point. 

Ms.  Wilensky.  They  may  well  know. 

Mr.  Waxman.  Well,  how  would  they  know  what  your  regulation 
is  going  to  require? 

Ms.  Wilensky.  To  that  extent,  they  may  have  to  wait  till  we  re- 
issue it.  But,  as  soon  as  they  see  that,  they  will  know  whether  or 
not  there  is  an  issue. 

Mr.  Waxman.  New  Jersey  taxes  hospitals  at  one-half  a  percent 
of  revenues.  The  State  estimates  that  this  tax  will  yield  38  million 
in  revenues  this  State  fiscal  year,  or  one-half  of  1  percent  of  the 
State's  own  spending  on  Medicaid.  The  funds  are  used  to  expand 
Medicaid  eligibility  for  pregnant  women  and  infants  up  to  185  per- 
cent of  the  poverty  level  and  to  pay  for  preventive  community  care 
services  that  are  not  covered  by  Medicaid. 
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Under  your  regulation  will  New  Jersey  be  able  to  continue  using 
all  revenues  from  these  taxes  as  the  State  share  for  purposes  of 
drawing  down  Federal  Medicaid  after  January  1? 

Ms.  Wilensky.  As  you  described  it,  it  sounds  as  though  they  can. 

Mr.  Waxman.  They  can. 

Ms.  Wilensky.  It  sounds  as  though  they  can.  But  again,  that  is 
based  on  your  description  and  my  personal  assessment. 

Mr.  Waxman.  New  York  imposes  taxes  an  average  of  six-tenths 
of  1  percent  of  the  revenues  on  all  health  care  providers  except 
direct  individual  providers.  The  State  estimates  that  this  tax  will 
yield  $200  million  in  revenues  this  State  fiscal  year,  or  3  percent  of 
the  State's  own  spending  on  Medicaid.  The  funds  are  used  to  make 
payments  for  ongoing  medical  service  costs  and  to  avoid  proposed 
reductions  in  reimbursement. 

Under  your  regulation  will  New  York  be  able  to  continue  using 
all  revenues  from  these  taxes  as  the  State  share  for  purposes  of 
drawing  down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  Again,  probably  not,  although  some  of  the  words 
you  use  are  not  very  precise,  so  it  is  hard  to  tell  where  the  money 
came  from  and  where  it  goes. 

Mr.  Waxman.  Ohio  imposes  a  tax  on  hospitals.  The  State  esti- 
mates that  this  tax  will  yield  $44  million  in  revenues  this  State 
fiscal  year,  or  3  percent  of  the  State's  own  spending  on  Medicaid. 
The  funds  are  used  to  make  payments  to  disproportionate  share 
hospitals  and  to  compensate  hospitals  for  indigent  care. 

Under  your  regulation  will  Ohio  be  able  to  continue  using  all 
revenues  from  these  taxes  as  the  State  share  for  purposes  of  draw- 
ing down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  Again,  I  can't  tell  the  structure  of  the  tax  well 
enough.  It  sounds  like  there  may  be  repayment  of  some  amounts  of 
money  to  the  hospitals  that  provided  it. 

Mr.  Waxman.  Okay.  So  they  can't  be  told  right  now  how  much  of 
that  money  they  are  going  to  

Ms.  Wilensky.  You  are  not  giving  me  very  much  detail  of  specifi- 
cally how  the  tax  is  structured  and  specifically  how  the  distribu- 
tion occurs  and  whether  there  is  a  return  of  the  funds  to  the  hospi- 
tals that  provided  it.  Those  are  very  specific  kinds  of  information 
that  your  verbal  descriptions  don't  allow  me  to  assess. 

Ohio  probably  knows  though.  Ohio  may  well  know.  Given  the  de- 
scription of  the  lesser  of  taxes  or  payments,  they  may  be  able  to 
tell  right  away  from  that  description.  I  don't  know. 

And  again,  if  there  is  any  question  in  their  mind  when  the  clari- 
fied regulation  is  issued,  we  would  be  glad  to  discuss  it. 

Mr.  Waxman.  South  Carolina  taxes  hospitals  and  nursing  facili- 
ties. The  State  estimates  that  this  tax  will  yield  $40  million  in  rev- 
enues this  State  fiscal  year,  or  20  percent  of  the  State's  own  spend- 
ing on  Medicaid.  The  funds  are  used  to  pay  for  mandated  and  op- 
tional eligibility  expansions  and  ongoing  medical  services  costs. 

Under  your  regulation  will  South  Carolina  be  able  to  continue 
using  all  revenues  from  these  taxes  as  the  State  share  for  purposes 
of  drawing  down  Federal  Medicaid  matching  funds  after  January 
1? 

Ms.  Wilensky.  Again,  you  are  using  terms  like  eligibility  and  on- 
going services.  I  don't  know  the  extent  that  South  Carolina  is  re- 
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turning  funds  to  the  institutions  that  put  it  up.  It  is  hard  to  tell 
from  your  description. 

Mr.  Waxman.  Tennessee  imposes  taxes  on  hospitals  and  nursing 
facilities.  The  State  estimates  that  these  taxes  will  yield  $344  mil- 
lion this  State  fiscal  year,  or  46  percent  of  the  State's  own  spending 
on  Medicaid.  The  funds  are  used  to  expand  eligibility  to  pregnant 
women  and  infants  with  incomes  below  185  percent  of  poverty,  to 
meet  the  costs  of  implementing  the  1987  nursing  home  reform  pro- 
visions, to  expand  coverage  for  hospice  services,  and  to  make  pay- 
ments to  disproportionate  share  hospitals. 

Under  your  regulation  will  Tennessee  be  able  to  continue  using 
all  revenues  from  these  taxes  as  the  State  share  for  purposes  of 
drawing  down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  Again,  I  can't  tell  because  I  don't  have  enough 
detail.  But  there  are  some  areas  where  there  ought  not  to  be  a 
problem,  and  there  are  some  areas  where  there  may  be  a  problem, 
depending  on  how  it  is  structured. 

Mr.  Waxman.  Vermont  taxes  hospitals  and  nursing  facilities  at 
1.8  percent  of  budgeted  operating  expenses.  The  State  estimates 
that  this  tax  will  yield  $7  million  in  revenues  this  State  fiscal  year, 
or  12  percent  of  the  State's  own  spending  on  Medicaid.  The  funds 
are  used  to  make  payments  to  disproportionate  share  hospitals  and 
to  pay  for  ongoing  medical  service  costs  and  administrative  ex- 
penses. 

Under  your  regulation  will  Vermont  be  able  to  continue  using  all 
revenues  from  these  taxes  as  the  State  share  for  purposes  of  draw- 
ing down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  I  don't  have  sufficient  detail  to  make  that  assess- 
ment. 

Mr.  Waxman.  Washington  taxes  10  percent  of  the  State  share  of 
Medicaid  revenue  of  all  of  its  hospitals.  The  State  estimates  that 
this  tax  will  yield  $30  million  in  revenues  this  State  fiscal  year,  or 
7  percent  of  the  State's  own  spending  on  Medicaid.  The  funds  are 
used  to  make  payments  to  disproportionate  share  hospitals. 

Under  your  regulation  will  Washington  be  able  to  continue  using 
all  revenues  from  these  taxes  as  the  State  share  for  purposes  of 
drawing  down  Federal  Medicaid  matching  funds  after  January  1? 

Ms.  Wilensky.  Probably  not.  But  I  don't  have  sufficient  detail  to 
make  that  assessment. 

Mr.  Waxman.  Wisconsin  imposes  a  tax  on  nursing  facilities 
equal  to  7  percent  of  the  State  share  of  Medicaid  revenue.  The 
State  estimates  that  this  tax  will  yield  $16  million  in  revenues  this 
State  fiscal  year,  or  2  percent  of  the  State's  own  spending  on  Med- 
icaid. The  funds  are  used  to  increase  provider  reimbursement. 

Under  your  regulation  will  Wisconsin  be  able  to  continue  using 
all  revenues  from  these  State  taxes  as  the  State  share  for  purposes 
of  drawing  down  Federal  Medicaid  matching  funds  after  January 
1? 

Ms.  Wilensky.  Not  all  of  their  funds  only  to  the  extent  there  is  a 
return  to  the  providers  that  provided  the  tax. 

Mr.  Waxman.  Well,  I  thank  you  for  your  patience.  Let  me  sum- 
marize. 

So,  at  this  point,  75  days  before  this  rule  goes  into  effect,  you 
can't  give  a  clean  bill  of  health  to  any  of  the  20  States  that  now 
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operate  provider  tax  programs.  More  than  1  month  after  your  regu- 
lation were  issued,  these  States  still  have  no  definitive  answer  as  to 
whether  they  can  continue  their  current  programs. 

I  appreciate  your  being  here.  We  are  going  to  continue  to  work 
on  this  issue,  perhaps  together,  perhaps  as  adversaries.  But  it  is  an 
important  issue  and  one  we  have  to  have  resolved  in  a  relatively 
short  period  of  time  if  the  States  are  going  to  be  able  to  figure  out 
what  their  fiscal  situation  is  going  to  be  as  of  January  1. 

That  concludes  our  hearing  day,  and  we  stand  adjourned. 

[Whereupon,  at  12:39  p.m.,  the  hearing  was  adjourned.] 

[The  following  material  was  submitted  for  the  record:] 
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STATEMENT  OF  THE  HONORABLE  MARILYN  LLOYD 


BEFORE  THE  SUBCOMMITTEE  ON  HEALTH  AND  THE  ENVIRONMENT'S 


ENERGY  AND  COMMERCE  COMMITTEE 


OCTOBER  16,  1991 


Mr.  Chairman,  I  am  vigorously  opposed  to  the  position  taken 
by  the  Department  of  Health  and  Human  Services  to  eliminate  the 
federal  Medicaid  match  for  funds  raised  by  states  through 
donations  and  special  taxes. 

Currently,  as  many  as  37  states  are  using  these  mechanisms, 
which  were  sanctioned  by  the  HCFA  in  1985  and  enacted  in  recent 
years  to  raise  additional  state  funds,  and  thus  garner  more 
federal  matching  dollars  to  pay  for  Medicaid  program  expansions. 
The  move  by  HHS  to  eliminate  matching  funds  for  such  fundraising 
measures  will  cost  states  an  approximate  $3  to  $5  billion  per 
year.  If  these  regulations  take  effect,  it  will  throw  numerous 
states  into  financial  and  budgetary  chaos,  and  could  adversely 
affect  critical  Medicaid  programs  across  the  country.  This  is  a 
much  needed  funding  avenue,  and  more  importantly,  HCFA  should  not 
be  allowed  to  presume  that  it  has  the  authority  to  dictate  to  a 
sovereign  state  government  which  taxes  it  may  impose  and  upon 
whom  it  may  impose  them.  The  existing  services  now  available 
under  Medicaid  will  be  seriously  curtailed  and  the  lives  of  our 
most  vulnerable  citizens  will  be  at  risk. 

The  disturbing  irony  is  that  there  should  be  no  contention 
at  all.  Congress  made  its  bi-partisan  intent  very  clear  in 
legislation  passed  last  year  as  a  part  of  the  Omnibus 
Reconciliation  Act  of  1990.  The  intent  of  the  law  was  to  allow 
states  to  continue  to  use  provider-based  taxes  to  finance  a 
portion  of  their  Medicaid  costs.  For  these  reasons,  I  vehemently 
oppose  any  change  in  current  policy  or  practice  and  urge  you  to 
rescind  the  proposed  regulations  and  to  protect  states'  use  of 
this  practice  to  supplement  Medicaid. 


Sincerely, 


Member  of  Congress 
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WRITTEN  TESTIMONY  PRESENTED  TO  THE  HEALTH  &  ENVIRONMENT  SUBCOMMITTEE 
OF  THE  HOUSE  ENERGY  AND  COMMERCE  COMMITTEE 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
BY  THE 

■   MISSISSIPPI  HEALTH  CARE  ASSOCIATION 
OCTOBER  14,  1991 

SUBJECT:   PROVIDER  SPECIFIC  TAXES /VOLUNTARY  CONTRIBUTIONS 


The  State  of  Mississippi  currently  has  in  place  until  April 
1,  1992,  a  program  of  provider  specific  taxes/voluntary 
contributions  for  the  purpose  of  generating  monies  that  the  state 
can  then  use  as  federal  Medicaid  matching  funds.  HCFA  proposes  to 
disallow  this  practice  after  January  1,  1992. 

The  imposition  of  this  disallowance  rule  on  the  state  of 
Mississippi  would  have  consequences  so  devastating  that  they  can 
scarcely  be  overstated.  In  terms  of  dollar  figures,  the 
Mississippi  Division  of  Medicaid  advises  that  in  the  current  fiscal 
year,  the  program  would  be  under  funded  by  $200  million  dollars. 
In  terms  of  people,  the  Mississippi  Division  of  Medicaid  advises 
that  medical  services  for  some  500,000  Mississippians  would  be 
severely  disrupted  or  eliminated. 

Even  though  the  addition  of  mandated  Medicaid  services  and 
eligibility  groups  was  projected  to  require  $227  million  dollars 
of  state  funds  to  administer  during  the  current  fiscal  year, 
Mississippi's  Legislature  during  the  1991  session  was  only  able  to 
appropriate  $160  million  dollars.  Mississippi's  current  year's 
budget  includes  no  expansions  or  new  services  beyond  those  which 
were  mandated  by  federal  legislation.  Mississippi's  Medicaid 
program  has  been  the  leanest  possible  for  a  number  of  years. 
Benefit  reductions  just  now  being  implemented  in  other  states  have 

long  been  in  place  in  Mississippi  co-payments  for  some  services, 

where  permitted  by  federal  law,   for  example. 

In  view  of  this  fact,  we  are,  frankly,  unable  to  imagine  how 
$200  million  dollars  could  be  cut  from  our  existing  Medicaid 
program,  and  the  program  remain  viable  or  even  reasonably  qualified 
to  continue  to  be  a  state/federal  partnership  for  the 
administration  of  health  care  services  for  the  poor. 

In  this  regard,  THE  IMPACT  OF  THE  PROPOSED  RULE  WOULD  BE 
PROPORTIONATELY  GREATER  IN  MISSISSIPPI  THAN  IN  OTHER  STATES  because 
of  Mississippi's  high  rate  of  poverty,  and  therefore  Medicaid 
enrollment.  While  the  state  does  receive  the  highest  match  rate 
in  the  country,  this  does  not  offset  the  economic  burden  of 
providing  medical  assistance  to  20%  of  the  population  at  any  given 
time . 
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PROVIDER  SPECIFIC  TAXES /VOLUNTARY  CONTRIBUTIONS 
October  14,  1991 
Page  2 

We  assert  that  if  a  state  becomes  so  desperate  that  it  has  to 
tax  providers  of  health  care  and/or  accept  voluntary  contributions 
from  providers  in  order  to  generate  money  to  be  used  as  federal 
match,  this  fact  alone  should  be  a  strong  signal  to  HCFA  that  its 
expectations  and  demands  of  the  state  are  far  in  excess  of  that 
states' s  financial  capability. 

This  is  the  position  of  desperation  in  which  Mississippi  finds 
itself  at  the  present  time.  We  do  appeal  to  the  Sub  Committee  and 
to  other  Members  of  Congress  to  intervene  with  HCFA  and  OMB,  and 
to  preserve  the  states 1  ability  to  raise  Medicaid  match  money  by 
allowing  provider  specific  taxes  and  voluntary  contributions. 

The  Governor  of  Mississippi,  along  with  the  Mississippi  Health 
Care  Association  and  other  health  care  provider  and  recipient 
groups,  has  made  this  appeal  to  each  member  of  our  Congressional 
delegation.  In  addition,  we  have  submitted  our  response  to  the 
rule  to  HCFA,  addressing  the  publication  of  interim  final  rule  MB- 
022-IFC. 

As  an  attachment  to  this  statement,  I  am  furnishing  additional 
information,  in  abbreviated  form,  on  the  Mississippi  Medicaid 
program  and  its  impact  on  the  financial  condition  this  state.  This 
information  was  compiled  by  the  Division  of  Medicaid,  Office  of  the 
Governor,  State  of  Mississippi. 

*  *  * 

The  Mississippi  Health  Care  Association  is  a  non-profit 
association  of  nursing  facilities  providing  long  term  care  to 
13,000  patients  in  145  facilities.  This  number  is  representative 
of  approximately  80%  of  the  nursing  facility  patients  statewide. 
MHCA  is  a  state  affiliate  of  the  American  Health  Care  Association. 


Contact  Person; 

MARTHA  CAROLE  WHITE 
Executive  Director 

The  Mississippi  Health  Care  Association 
114  Marketridge  Drive 
Jackson,  MS  39213 
(601)956-3472 
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Straight  Facts  about  the 
Economic  Impact  of 
Medicaid  in  Mississippi: 

Fact  1:  For  every  $1  budgeted  to  the  Medicaid  program  in  state  funds  for 
Fiscal  Year  (FY)  1991,  the  federal  government  invested  (matched) 
another  $3.99.  What  this  means  to  Mississippi  is  that  for  every 
$1,000,000  appropriated  to  the  Medicaid  program  in  general  funds, 
another  $3,990,000  in  federal  monies  is  brought  into  the  state. 
Conversely,  a  $1,000,000  cut  in  Medicaid's  state  fund  appropriation 
would  actually  result  to  an  immediate  reduction  of  $4,990,000  in 
both  state  and  federal  dollars  in  Mississippi's  overall  economy. 
{Exhibit  A ) 

Fact  2:  For  every  $1  Mississippi  spent  on  the  Medicaid  program  in  FY  91,  $.86 
was  returned  to  the  state's  treasury  through  the  generation  of  state 
tax  revenue.  This  resulted  in  an  actual  state  fund  cost  of  only  $.14 
on  every  state  dollar  earmarked  for  Medicaid.  {Exhibit  A  ) 

Fact  3:  For  every  $1 ,000,000  general  fund  cut  from  the  Medicaid  program  in 
FY  91,  an  additional  $860,000  would  have  been  lost  in  tax  revenues 
to  the  state's  general  fund.  {Exhibit  A  ) 

Fact  4:  For  every  state  $1  spent  by  the  Medicaid  program  in  Mississippi 
during  FY  91,  $7.15  was  generated  in  personal  Income.  This 
translates  to  $1,141,595,155  in  salaries  and  wages  generated 
throughout  the  state.  {Exhibits  A  &  B) 

Fact  6:  The  Medicaid  program  in  Mississippi  supported,  both  directly  and 

indirectly,  the  equivalent  of  67,582  jobs  throughout  the  state  during 
fiscal  year  1991.  {Exhibit  B) 

Prepared  and  provided  by  the  Division  of  Medicaid-  Policy,  Planning  and  Research  (DBT  08/09/91) 
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EXHIBITA 


State  Revenue  Generated  by 
State  Fund  Expenditures  for  the 
Medicaid  Program  In  Mississippi  (FY  1991) 


FY  1991  Financing  Formula  ■  Mississippi 

Federal  Medicaid  Matching  Rate  =  79.93% 
State  Share  =  20.07% 

Impact  of  Each  Dollar  Spent  of  Medicaid  in  FY  1991 

$1 .00  (State  Funds)  +  $3.99  (Federal  Match)  =  M£9  (Total  Funding  Unit  Per  State  $1) 
Total  Income  Generated  in  Mississippi 

$4.99  X  2.172  (Mississippi  income  multiplier* )  =  $10.84 
Personal  Income 

$10.84  X  .66  (%  spent  on  salaries  &  wages  ** )  -  $7.15 
State  Revenue  Generated  from  Each  Medicaid  Dollar  From  General  Fund 

State  Sales  Tax**  +   $  .20      ( .028**  X  $7.15) 

Other  General  Revenues**  +  .49  (.069**X  7.15) 
Special  Fund  Revenue**  +    _JI      (.024**X  7.15) 


TOTAL  STATE  REVENUE  =  U£ 

GENERATED  FROM  EACH 
STATE  MEDICAID  DOLLAR 


Mississippi  Input-Output  Model,  constructed  by  the  Mississippi  Research 
and  Development  Center  in  cooperation  with  the  Agricultural  Economics 
Department  of  Mississippi  State  University 

Department  of  Economics,  Center  for  Policy  Research  and  Planning, 
Mississippi  Institutions  of  Higher  Learning 


52-218  0-92-12 
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.'EXHIBIT  B 

Personal  Income  Generated  and  Equivalent  Jobs  Supported  by 
State  Fund  Expenditures  on  the 
Medicaid  Program  In  Mississippi  (FY  1991) 


Impact  of  Each  Dollar  Spent  of  Medicaid  In  FY  1991 

$1 .00  (State  Funds)  +  $3.99  (Federal  Match)  =  24£9  (Total  Funding  Unit  Per  State  $1) 

Personal  Income  Formula 

Total  Income  Unit  Generated  by  Medicaid 

(Total  Funding  Unit  X  Miss.  Income  Multiplier*  =  Total  Income  Unit) 
$4.99  X  2.172  =  $10.84 
Personal  Income  (IncomeSpent  in  Mississippi) 
(Total  Income  Unit  X  %  Spent  on  Wages**  =  Personal  Income) 
$1 0.84 X. 66  =  $  7.15 

Personal  Income  Generated  by  State  Funding  of  Medicaid*  ^ 

(Sector  Group  X  State  Medicaid  Expenditures  (FY91)  »  Total  Income  Generated  Statewide) 

Health  Care  Sector 

Income  Generated  $  3.29  X  $159,663,658  =  $  525,293,435 
Non-Health  Care  Sector 

Income  Generated  +  $  3.86  X  $159.663.658  =  $  616.301.720 
Total  Salaries  &  Wages 

Generated  =    $  7. 1 5  X  $1 59,663,658  =  $  1.141.595.155 


Equivalent  Number  of  Jobs  Supported  by  the  Medicaid  Program 
In  both  the  Health  &  Non-Health  Sectors 
(Total  Personal  Income  Generated  /  Average  Miss.  Salary  *** 


$1,141,595,155  /  $16,892  =  67,582 


=  Equivalent  #  Jobs) 

EQUIVALENT  NUMBER  OF  JOBS 
SUPPORTED  BY  THE  MISSISSIPPI 
MEDICAID  PROGRAM 


Mississippi  Input-Output  Model,  constructed  by  the  Mississippi  Research 
and  Development  Center  in  cooperation  with  the  Agricultural  Economics 
Department  of  Mississippi  State  University 

Department  of  Economics,  Center  for  Policy  Research  and  Planning, 
Mississippi  Institutions  of  Higher  Learning 

Mississippi  Employment  Security  Commission 
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STATE  OF  ILLINOIS 


PHIL  BRADLEY 

DIRECTOR 


DEPARTMENT  OF  PUBLIC  AID 

IOO  SOUTH  GRAND  AVENUE  EAST 
SPRINGFIELD,  ILLINOIS  62762 


October  18,  1991 


The  Honorable  Henry  A.  Waxman,  Chairman 
Subcommittee  on  Health  and  the  Environment 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  Congressman  Waxman: 

Having  been  in  the  audience  at  your  October  16  hearing  on 
Medicaid  funding,  I  feel  compelled  to  send  you  information 
on  the  situation  in  Illinois.     If  possible,  I  ask  that 
these  comments  be  incorporated  in  the  record  of  the 
October  16,  1991  hearing. 

In  March  1991,  Governor  Jim  Edgar  proposed  his  budget  for 
fiscal  year  1992,  beginning  this  past  July  1.     That  budget 
proposal  would  have  caused  deep  cuts  in  the  Illinois 
Medicaid  program  in  order  to  keep  state  expenditures  in 
line  with  revenues.    The  cuts  included,  along  with 
elimination  of  optional  services  and  populations, 
reductions  of  all  rates  paid  to  Medicaid  providers  by  5% 
and  a  50%  reduction  in  disproportionate  share  payments  to 
hospitals.     Total  disproportionate  share  payments  to 
hospitals  in  Illinois  would  have  been  less  than  $40 
million,  upon  a  $900  million  base  of  total  hospital 
payments . 

These  cuts  had  the  potential  to  close  inner  city  and  rural 
community  hospitals  dependent  on  Medicaid  funding,  leaving 
Illinois'  poor  not  only  without  access  to  inpatient  care, 
but  eliminating  the  major  sources  of  primary  care  through 
hospital-supported  clinics  and  physicians.     Luckily,  these 
budget  cuts  were  largely  averted.     But  they  were  avoided 
only  through  the  enactment  of  a  provider-specific  tax 
program  now  proposed  for  termination  by  HCFA. 
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The  Honorable  Henry  A.  Waxman 
Page  2 


We  strongly  oppose  the  HCFA  rule  for  many  reasons.  First 
and  foremost  is  the  effect  of  eliminating  provider  taxes 
on  the  Medicaid  program.     Should  the  state's  authority  to 
raise  these  revenues  be  terminated  on  January  1,  the 
effects  in  Illinois  will  be  devastating  in  both  financial 
and  human  terms.    The  state's  fiscal  situation  is 
extremely  serious.    At  the  present  time,  Medicaid 
providers  are  waiting  over  100  days  for  payment  as  funds 
are  replenished  daily  in  the  general  fund.    Over  $700 
million  in  backlogged  Medicaid  claims  await  payment. 
These  delays  are  not  imposed  lightly.     They  are  a  result 
of  the  financial  situation  in  this  state.  Without 
provider  taxes,  we  would  be  forced  not  only  to  delay 
payments  further  but  to  cut  rates.     This  will  directly 
affect  the  availability  and  quality  of  services  to  people 
who  are  poor. 

Illinois  cannot  afford  these  cuts.     Last  year,  Illinois 
ranked  50th  in  Medicaid  reimbursement  to  hospitals  by  some 
reports.     The  latest  report  of  nursing  home  payments  ranks 
Illinois  39th.    Although  the  state  covers  many  optional 
services  under  Medicaid,  reimbursements  to  providers  are 
near  the  bottom.     It  is  imperative  that  the  state  maintain 
the  reimbursement  increases  enabled  by  our  tax  program,  if 
we  want  the  services  of  these  providers  to  continue. 
There  is  no  substitution  for  the  loss  of  medical  services 
in  the  impoverished  inner  city  areas  of  Chicago,  where 
many  of  the  new  funds  are  targeted.    There  are  currently 
no  placements  for  children  and  adults  with  developmental 
disabilities  if  present  facilities  close. 

Our  second  objection  to  the  HCFA  rule  is  its  timing.  The 
provider  tax  program  in  Illinois  was  passed  during  the 
most  difficult  legislative  session  in  state  history,  which 
extended  21  days  past  the  end  of  the  fiscal  year.  The 
January  1  implementation  date  is  right  in  the  middle  of 
the  fiscal  year.    Contrary  to  popular  reports,  we  have  not 
been  offered  a  "deal"  or  a  "guarantee"  of  continuation  to 
the  end  of  the  state  fiscal  year,  by  the  Office  of 
Management  and  Budget.     The  state  budget  is  dependent  on 
the  use  of  these  provider  tax  revenues.     It  is  simply 
unacceptable  for  HCFA  to  require  a  major  change  in  state 
budgeting  on  a  short-term  basis. 
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Finally,  we  vehemently  object  to  the  federal  government's 
interference  in  the  revenue  generating  authority  of  the 
state.     We  appreciate  Dr.  Gail  Wilensky's  portrayal  of  the 
Medicaid  program  as  a  shared  state-federal  effort.  We 
have  implemented  the  federal  mandates  passed  by 
Congress — many  without  warning — in  spite  of  their  impact 
on  state  spending.    We  abide  by  the  many  federal 
regulations  governing  this  program.    But  we  refute  Budget 
Director  Richard  Darman's  portrayal  of  provider  tax 
programs  as  a  spurious  means  of  drawing  down  federal  money 
to  pay  Medicaid  providers  at  excessively  high  levels. 

The  fact  is  that  HCFA  currently  has  adequate  authority 
under  law  and  regulations  to  do  what  the  administration 
wants:  control  Medicaid  spending.     Every  reimbursement 
methodology  and  every  disproportionate  share  methodology 
is  approved  by  HCFA  and  we  are  required  to  demonstrate  our 
compliance  with  upper  limit  tests.     If  HCFA  is  seriously 
interested  in  controlling  Medicaid  spending,  the 
appropriate  controls  must  be  exerted  on  the  expenditure 
side,  not  the  revenue  side,  of  the  equation.     It  is  not  an 
appropriate  role  for  the  federal  government  to  challenge 
the  authority  of  states  in  raising  revenues  to  support 
those  expenditures. 

I  strongly  urge  the  passage  of  legislation  which  will 
block  HCFA  from  implementing  this  rule.    We  ask  for  a 
moratorium  which  prohibits  HCFA  from  promulgating  rules  to 
eliminate  provider  taxes.     In  addition,  we  ask  that  the 
legislation  explicitly  allow  the  use  of  provider  taxes  to 
fund  reimbursement  increases.    Without  this  express 
language,  it  is  clear  that  HCFA  will  disallow  matching 
funds  for  Illinois'  program. 

Thank  you  for  your  support. 

Sincerely, 
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National   Conference   of   State  Legislatures 


WASHINGTON  OFFICE:       444  NORTH  CAPITOL  STREET,  N.W.       SUITE  500       WASHINGTON,  D  C  20001 
202-624-5400       FAX:  202-737-1069 


October  23, 1991 


JOHN  MARTIN 
SPEAKER  OF  THE  HOUSE 
MAINE 
PRESIDENT,  NCSL 

WILLIAM  RUSSELL 
CHIEF  LEGISLATIVE  COUNSEL 
VERMONT 
STAFF  CHAIR.  NCSL 


Representative  Henry  Waxman  W1LLIAM  POUND 

Chairman,  House  Energy  and  Commerce  executive  director 

Subcommittee  on  Health  and  the  Environment 
2418  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Representative  Waxman: 

The  nation's  state  legislators  wholeheartedly  endorse  H.R.  3595,  legislation  delaying 
the  issuance  of  regulations  by  the  Secretary  of  Health  and  Human  Services  that 
would  seriously  undermine  state  authority  to  raise  matching  funds  for  the  Medicaid 
program. 

Since  the  regulations  were  first  issued,  the  National  Conference  of  State 
Legislatures  has  urged  the  Administration  to  withdraw  them.  Because  it  is  unlikely 
that  that  will  happen,  H.R.  3595  is  essential.  Its  enactment  will  forestall  the  massive 
disruption  the  regulations  would  cause  with  state  budgets  because  of  their  intended 
January  1,  1992  effective  date.  H.R.  3595  would  reassert  state  authority  to  utilize 
provider  taxes,  contributions  and  intergovernmental  transfers  and  provide  a 
reasonable  mechanism  to  develop  regulations  on  taxes  and  contributions  that 
conform  with  the  Omnibus  Budget  Reconciliation  Act  of  1990.  Most  importantly, 
H.R.  3595  will  ensure  Medicaid  program  participants  of  continued  health  care 
services  that  are  otherwise  essentially  unavailable. 

We  are  grateful  for  the  leadership  you  have  provided  on  this  issue  and  stand  ready 
to  assist  you  in  passing  this  vital  legislation. 

Sincerely,  ^>^j 

IAa^J^- — 

JohnV..  Martin 
jeaier  of  the  House,  Maine 
President,  NCSL 
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STATE  FINANCING  OF  MEDICAID 


Broad-Based  Provider  Taxes  and  Disproportionate 
Share  Hospital  Limits  in  the  Medicaid  Program 


MONDAY,  NOVEMBER  25,  1991 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 
Subcommittee  on  Health  and  the  Environment, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  9:55  a.m.,  in  room 
2123,  Rayburn  House  Office  Building,  Hon.  Henry  A.  Waxman 
(chairman)  presiding. 

Mr.  Waxman.  The  meeting  of  the  subcommittee  will  come  to 
order. 

Six  days  ago,  in  the  face  of  the  veto  threat,  the  House  voted  348 
to  71  to  impose  a  moratorium  on  the  issuance  of  regulations  that 
would  disrupt  the  financing  of  Medicaid  programs  in  as  many  as  38 
States.  The  regulations  would  deny  Federal  Medicaid  matching 
funds  to  States  for  spending  attributable  to  voluntary  contribu- 
tions, provider-specific  taxes,  or  intergovernmental  transfers. 

They  were  first  published  on  September  12,  "clarified"  on  Octo- 
ber 31,  and  are  scheduled  to  go  into  effect  on  January  1,  1992,  just 
5  weeks  from  now. 

The  purpose  of  the  moratorium  is  to  protect  the  States  and  Med- 
icaid beneficiaries  from  fiscal  and  program  chaos,  while  the  Con- 
gress and  the  administration  work  out  a  permanent  legislative  so- 
lution. 

For  months  this  subcommittee  has  sought  the  administration's 
guidance  on  this  issue.  We  held  a  hearing  in  September.  We  held 
another  hearing  in  October.  We  followed  that  with  a  markup  in 
subcommittee,  then  another  in  full  committee.  But  it  was  not  until 
last  Wednesday — the  day  after  the  House  voted  overwhelmingly  to 
enact  this  committee's  moratorium,  that  the  administration  an- 
nounced the  outlines  of  its  proposal. 

The  administration  proposal  is  the  result  of  discussions  with  the 
National  Governors'  Association — discussions  from  which  other  af- 
fected parties,  especially  disproportionate  share  hospitals  were  ex- 
cluded. 

The  chairman  of  the  NGA  is  Governor  John  Ashcroft,  a  Republi- 
can from  Missouri.  Governor  John  Sununu,  an  NGA  alumnus,  who 
is  currently  the  White  House  Chief  of  Staff,  has  purportedly  played 
a  major  role  in  bringing  the  NGA  on  board.  The  proposal  was  in- 
troduced in  the  House  on  Saturday  by  the  House  minority  leader, 
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Mr.  Michel,  and  the  ranking  minority  leader  on  this  committee, 
Mr.  Lent. 

The  administration  proposal  is  a  radical  one.  It  would  impose  a 
cap  on  the  amount  of  revenues  from  broad-based  provider  taxes 
which  States  could  use  to  fund  their  share  of  Medicaid.  It  would 
impose  another  cap  on  the  requirement  of  additional  payments 
States  could  make  to  hospitals  serving  large  numbers  of  Medicaid 
patients. 

When  Dr.  Wilensky,  the  Administrator  of  the  Health  Care  Fi- 
nancing Administration,  testified  before  this  subcommittee  on  this 
subject  last  month,  she  described  the  problem  as  one  of  provider 
donation  or  tax  programs,  which  she  argued  resulted  in  higher  ef- 
fective Medicaid  matching  rates.  The  word  "disproportionate  share 
hospital"  is  never  even  mentioned  in  her  statement. 

The  proposal  before  us  today  eliminates  virtually  all  provider  do- 
nation programs  and  specifies  that  any  provider  tax  program  must 
be  broad  based.  One  would  think  this  would  be  sufficient  to  resolve 
the  problem  that  Dr.  Wilensky  described  last  month. 

However,  the  proposal  goes  far  beyond  this  to  cap  revenues  from 
legitimate,  broad-based  provider  taxes  at  25  percent  of  the  State's 
Medicaid  expenditures.  It  would  also  impose  an  aggregate  national 
cap  on  the  amount  of  additional  payments  States  could  make  to 
disproportionate  share  hospitals  at  12  percent  of  total  Medicaid  ex- 
penditures. This  cap  would  apply  in  States  that  use  only  legitimate 
broad-based  provider  taxes,  as  well  as  in  States  that  do  not  use  any 
provider  taxes  whatsoever. 

Now,  what  is  the  agenda  here?  Is  it  just  to  end  some  questionable 
provider  donation  and  tax  programs,  or  is  it  really  to  put  in  place 
caps  on  Federal  Medicaid  matching  funds;  caps  which  the  budget- 
ers  can  easily  ratchet  down  in  future  years  to  reduce  Federal  Med- 
icaid outlays? 

Capping  revenues  from  broad-based  provider  taxes  and  capping 
payments  to  hospitals  that  serve  large  numbers  of  poor  people 
might  not  be  such  a  bad  idea  if  we  could  link  them  with  a  few 
other  caps.  First,  OMB  should  cap  the  loss  of  jobs  and  insurance  in 
this  recession.  Then,  it  should  cap  the  number  of  children  and  the 
number  of  elderly  in  poverty.  Then,  it  should  cap  the  drug  epidem- 
ic, the  AIDS  epidemic,  and  the  urban  violence  which  brings  waves 
of  patients  to  the  doors  of  these  hospitals. 

In  her  testimony  before  this  subcommittee  last  month,  Dr.  Wi- 
lensky stated  "We  should  not  slip  into  major  restructuring  of  the 
Medicaid  program  without  a  clear  understanding  and  agreement  of 
all  concerned  that  we  are  taking  the  right  approach."  I  couldn't 
agree  more. 

What  we  have  in  this  administration  proposal,  with  its  revenue 
and  payment  caps,  is  a  major  restructuring  of  the  program.  What 
our  hearing  this  morning  will  try  to  determine  is  whether  all  con- 
cerned have  a  clear  understanding  of  these  caps  and  their  implica- 
tions, and  whether  all  concerned  agree  that  we  are  taking  the  right 
approach. 

We  will  hear,  not  just  from  the  administration  and  the  NGA,  but 
also  from  other  concerned  parties,  State  legislators,  county  offi- 
cials, and  public  and  children's  hospitals  that  serve  large  numbers 
of  Medicaid  patients.  We  want  to  know  what  the  implications  of 
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these  proposed  caps  are,  not  just  in  the  next  fiscal  year,  but  in  1993 
and  beyond. 

I  want  to  thank  all  of  our  witnesses  for  participating  in  this 
hearing  on  such  short  notice.  I  want  to  recognize  members  of  the 
subcommittee,  but,  first  of  all,  without  objection,  I  would  like  to 
insert  in  the  record  at  this  point  a  copy  of  the  legislation  intro- 
duced on  Saturday  by  Mr.  Michel  and  Mr.  Lent  reflecting  the  ad- 
ministration proposal. 

[Testimony  resumes  on  p.  383.] 

[The  legislation  referred  to  follows:] 
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(Original  Signamre  of  Moniber) 

102d  CONGRESS 
1st  Session 


IN-  THE  HOUSE  OF  REPRESENTATIVES 

Mr.  Michel  (for  himself.  Mr.  Lent,  [insert  additional  cosponsors  attached]) 
introduced  the  following  bill;  which  was  referred  to  the  Committee 
on 


A  BILL 

To  amend  title  XLX  of  the  Social  Security  Act  to  clarify 
the  treatment  of  voluntary  contributions  and  provider- 
specific  taxes  to  obtain  Federal  financial  participation 
under  the  medicaid  program  and  to  limit  aggregate  pay- 
ment adjustments  under  the  program  for  disproportion- 
ate share  hospitals. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

November  23,  1 991  (1 1 :28  a.m.) 


H.R 


359 

7;\NLW\MEDICAID\ADMIN4.TAX  HLC 

2 

1  SECTION  1.  SHORT  TITLE* 

2  This  Act  may  be  cited  as  the  "Medicaid  Voluntary 

3  Contribution  and  Provider-Specific  Tax  Amendments  of 

4  1991". 

5  SEC.  2.  PROHIBITION  ON  USE  OF  VOLUNTARY  CONTRIBU. 

6  HONS,  AND  LIMITATION  ON  THE  USE  OF  PRO- 

7  VTDER-SPECIFIC  TAXES  TO  OBTAIN  FEDERAL 

8  FINANCIAL  PARTICIPATION  UNDER  MEDIC- 

9  AID. 

10  (a)  In  General. — Section  1903  of  the  Social  Securi- 

11  ty  Act  (42  U.S.C.  1396b)  is  amended  by  adding  at  the 

12  end  the  following  new  subsection: 

13  "(w)(l)(A)  Notwithstanding  the  previous  provisions 

14  of  this  section,  for  purposes  of  determining  the  amount 

15  to  be  paid  to  a  State  (as  defined  in  paragraph  (7)(D)) 

16  under  subsection  (a)(1)  for  quarters  in  any  fiscal  year,  the 

17  total  amount  expended  during  such  fiscal  year  as  medical 

18  assistance  under  the  State  plan  (as  determined  without 

19  regard  to  this  subsection)  shall  be  reduced  by  the  sum  of 

20  any  revenues  received  by  the  State  (or  by  a  unit  of  local 

21  government  in  the  Sate)  during  the  fiscal  year — 


22  "(i)  from  provider-related  donations  (as  defined 

23  in  paragraph  (2) (A)),  other  than — 

24  "(I)  bona  fide  provider-related  donations 

25  (as  defined  in  paragraph  (2)(B)),  and 
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-1  "(II)    donations   described  in  paragraph 

2  (2)(C); 

3  "(ii)  from  health  care  related  taxes  (as  defined 

4  in  paragraph  (3) (A)),  other  than  broad-based  health 

5  care  related  taxes  (as  defined  in  paragraph  (3)(B)); 

6  "(hi)  from  a  broad-based  health  care  related 

7  tax,  if  there  is  in  effect  a  hold  harmless  provision 

8  (described  in  paragraph  (4))  with  respect  to  the  tax; 

9  or 

10  "(iv)  only  with  respect  to  fiscal  years  1993, 

11  1994,  and  1995,  from  broad-based  health  care  relat- 

12  ed  taxes  to  the  extent  the  amount  of  such  taxes  col- 

13  lected  exceeds  the  limit  established  under  paragraph 

14  (5). 

15  4i(B)  Notwitlistanding  the  previous  provisions  of  this 


16  section,  for  purposes  of  determining  the  amount  to  be  paid 

17  to  a  State  under  subsection  (a)(7)  for  all  quarters  in  a 

18  Federal  fiscal  year  (beginning  with  fiscal  year  1993),  the 

19  total  amount  expended  during  the  fiscal  year  for  adminis- 

20  trative  expenditures  under  the  State  plan  (as  determined 

21  without  regard  to  this  subsection)  shall  be  reduced  by  the 

22  sum  of  any  revenues  received  by  the  State  (or  by  a  unit 

23  of  local  government  in  the  Sate)  during  such  quarters 

24  from  donations  described  in  paragraph  (2)(C),  to  the  ex- 

25  tent  the  amount  of  such  donations  exceeds  10  percent  of 
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1  the  amounts  expended  under  the  State  plan  under  this 

2  title  during  the  fiscal  year  for  purposes  described  in  para- 

3  graphs  (2),  (3),  (4),  (6),  and  (7)  of  subsection  (a). 

4  tk(C)(i)  Except  as  otherwise  provided  in  this  subpara- 

5  graph,  subparagraph  (A)  shall  apply  to  donations  made 

6  or  taxes  received  on  or  after  January  1,  1992. 

7  ''(h)(1)  subject  to  clause  (hi),  subparagraph  (A)  shall 

8  not  apply  to  donations  made  before  the  effective  date  spec- 

9  ified  in  clause  (iv)  if  such  donations  are  received  under 

10  programs  in  effect  or  State  plan  amendments  submitted 

11  to  the  Secretary  by  September  30,  1991  and  applicable 

12  to  State  fiscal  years  ending  in  calendar  year  1992,  as  dem- 

13  onstrated  by  State  plan  amendments,  written  agreements, 

14  State  budget  documentation,  or  other  documentary  evi- 

15  dence  in  existence  on  that  date. 

16  "(IE)  Subject  to  clause  (hi),  subparagraph  (A)  shall 

17  not  apply  to  taxes  received  before  the  effective  date  speci- 

18  fied  in  clause  (iv)  to  the  extent  the  taxes  were  in  effect, 

19  or  the  legislation  or  regulations  imposing  such  taxes  were 

20  enacted  or  adopted,  as  of  September  30,  1991. 

21  "(iii)  In  applying  clause  (ii)  in  the  case  of  donations 

22  or  taxes  described  in  such  clause  made  to  or  received  in 

23  a  State  fiscal  year  that  ends  in  calendar  year  1993,  the 

24  maximum  amount  of  such  donations  and  taxes  to  which 

25  such  clause  may  be  applied  may  not  exceed  the  total 
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„  1  amount  of  such  donations  or  taxes  received  in  the  corre- 

2  sponding  period  in  the  preceding  State  fiscal  year. 

3  "(iv)  In  this  subparagraph  in  the  case  of  a  State — 

4  "(I)  except  as  provided  in  subclause  (III),  with 

5  a  State  fiscal  year  begiiining  on  or  before  Jury  1,  the 

6  effective  date  is  October  1,  1992, 

7  4 4 (II)  except  as  provided  in  subclause  (EH),  with 

8  a  State  fiscal  year  that  begins  after  July  1,  the  ef- 

9  fective  date  if  January  1,  1993,  or 

10  "(EH)  with  a  State  legislature  which  is  not 

11  scheduled  to  have  a  regular  legislative  session  in 

12  1992,  the  effective  date  is  July  1,  1993. 

13  "(2)  (A)  In  this  subsection,  the  term  'provider-related 

14  donation'  means  any  donation  or  other  voluntary  payment 

15  (whether  in  cash  or  in  kind)  made  (directly  or  indirectly) 

16  to  a  State  or  unit  of  local  government  by — 

17  kk(i)  a  health  care  provider  (as  defined  in  para- 

18  graph  (7)(B)), 

19  "(ii)  an  entity  related  to  a  health  care  provider 

20  (as  defined  in  paragraph  (7)(C)),  or 

21  "(iii)   an  entity  providing  goods  or  services 

22  under  the  State  plan  for  which  payment  is  made  to 

23  the  State  under  paragraph  (2),  (3),  (4),  (6),  or  (7) 

24  of  subsection  (a). 
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1  "(B)  For  purposes  of  paragraph  (l)(A)(i)(I),  the 

2  term  'bona  fide  provider-related  donation'  means  a  provid- 

3  er-related  donation  that  has  no  direct  or  indirect  relation- 

4  sliip  (as  determined  by  the  Secretary)  to  payments  made 

5  under  this  title  to  that  provider,  to  providers  furnishing 

6  the  same  class  of  items  and  services  as  that  provider,  or 

7  to  any  related  entity,  as  established  by  the  State  to  the 

8  satisfaction  of  the  Secretary.  The  Secretary  may  by  regu- 

9  lation  specify  types  of  provider-related  donations  described 

10  in  the  previous  sentence  that  will  be  considered  to  be  bona 

1 1  fide  provider-related  donations. 

12  "(C)  For  purposes  of  paragraph  (l)(A)(i)(II),  dona- 

13  tions  described  in  this  subparagraph  are  funds  expended 

14  by  a  hospital,  clinic,  or  similar  entity  for  the  direct  cost 

15  (including  costs  of  training  and  of  preparing  and  distribut- 

16  ing  outreach  materials)  of  State  or  local  agency  personnel 

17  who  are  stationed  at  the  hospital,  clinic,  or  entity  to  deter- 

18  mine  the  eligibility  of  individuals  for  medical  assistance 

19  under  this  title  and  to  provide  outreach  services  to  eligible 

20  or  potentially  eligible  individuals. 

21  "(3)  (A)  In  this  subsection,  the  term  'health  care  re- 

22  lated  tax'  means  a  tax  (as  defined  in  paragraph  (7)(E)) 

23  that— 
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1  "(i)  is  related  to  health  care  items  or  sendees, 

2  or  to  the  provision  of,  the  authority  to  provide,  or 

3  payment  for,  such  items  or  services,  or 

4  ik(ii)  is  not  related  to  such  terms  or  services  but 

5  provides  for  treatment  of  individuals  or  entities  that 

6  are  providing  or  paying  for  such  items  or  sendees 

7  that  is  different  from  the  treatment  provided  to 

8  other  individuals  or  entities. 

9  In  applying  clause  (i),  a  tax  is  considered  to  relate  to 

10  health  care  items  or  sendees  if  at  least  85  percent  of  the 

1 1  burden  of  such  tax  falls  on  health  care  providers. 

12  "(B)  In  this  subsection,  the  term  'broad-based  health 

13  care  related  tax'  means  a  health  care  related  tax  which 

14  is  imposed  with  respect  to  a  class  of  health  care  items  or 

15  services  (as  described  in  paragraph  (7) (A)  or  with  respect 

16  to  providers  of  such  items  or  sendees  and  which,  except 

17  as  provided  in  subparagraphs  (D)  and  (E) — 

18  "(i)  is  imposed  at  least  with  respect  to  all  items 

19  or  sendees  in  the  class  furnished  by  all  non-Federal 

20  nonpublic  providers  in  the  State  (or,  in  the  case  of 

21  a  tax  imposed  by  a  unit  of  local  government,  the 

22  area  over  which  the  unit  has  jurisdiction)  or  is  im- 

23  posed  with  respect  to  all  non-Federal,  nonpublic  pro- 

24  \dders  in  the  class;  and 
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,  1  "Hi)  is  imposed  uniformly  (in  accordance  with 

2  subparagraph  (O). 

3  i'(C)(i)  Subject  to  clause  (ii),  for  purposes  of  sub- 

4  paragraph  (B)(ii),  a  tax  is  considered  to  be  imposed  uni- 

5  formly  if — 

6  "(I)  hi  the  case  of  a  tax  consistmg  of  a  licens- 

7  ing  fee  or  similar  tax  on  a  class  of  health -care-  items 

8  or  sendees  (or  providers  of  such  items  or  services), 

9  the  amount  of  the  tax  imposed  is  the  same  for  every 

10  provider  providing  items  or  sendees  within  the  class; 

11  "(II)  in  the  case  of  a  tax  consistmg  of  a  licens- 

12  ing  fee  or  similar  tax  imposed  on  a  class  of  health 

13  care  items  or  services  (or  providers  of  such  services) 

14  on  the  basis  of  the  number  of  beds  (licensed  or  oth- 

15  erwise)  of  the  provider,  the  amount  of  the  tax  is  the 

16  same  for  each  bed  of  each  provider  of  such  items  or 

17  sendees; 

18  "(IH)  in  the  case  of  a  tax  based  on  revenues  or 

19  receipts  \vith  respect  to  a  class  of  items  or  sendees 

20  (or  providers  of  items  or  sendees)  the  tax  is  imposed 

21  at  a  uniform  rate  for  all  items  and  sendees  (or  pro- 

22  \dders  of  such  items  or  sendees)  in  the  class  on  all 

23  the  gross  revenues  or  receipts  (or  net  operating  reve- 

24  nues)  relating  to  the  provision  of  all  such  items  or 

25  services  (or  all  such  providers)  in  the  State  (or,  in 
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1 


the  ease  of  a  tax  imposed  by  a  imit  of  local  govern- 


2 


ment  within  the  State,  in  the  area  over  which  the 


3 


unit  has  jurisdiction);  or 


4 


"(IV)  in  the  case  of  any  other  tax,  the  State  es- 
tablishes to  the  satisfaction  of  the  Secretary  that  the 


5 


6  tax  is  imposed  uniformly. 

7  "(ii)  Subject  to  subparagraphs  (D)  and  (E),  a  tax 

8  imposed  with  respect  to  a  class  of  health  care  items  and 

9  services  is  not  considered  to  be  imposed  uniformly  if  the 

10  tax  provides  for  any  credits,  exclusions,  or  deductions. 

11  "(D)  A  tax  imposed  with  respect  to  a  class  of  health 

12  care  items  and  services  is  considered  to  be  imposed 

13  uniformly — 

14  "(i)  notwithstanding  that  the  tax  is  not  imposed 

15  with  respect  to  items  or  services  (or  the  providers 

16  thereof)  for  which  payment  may  be  made  under  a 

17  State  plan  under  this  title,  or 

18  "(ii)  in  the  case  of  a  tax  described  in  subpara- 

19  graph  (C)(i)(EH),  notwithstanding  that  the  tax  pro- 

20  vides  for  exclusion  (in  whole  or  in  part)  of  revenues 

21  or  receipts  from  a  State  plan  under  this  title. 

22  "(E  )(i)  A  State  may  submit  an  application  to  the  Sec- 

23  retary  requesting  that  the  Secretary  treat  a  tax  as  a 

24  broad-based  health  care  related  tax,  notwithstanding  that 

25  the  tax  does  not  apply  to  all  health  care  items  or  services 
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,1  iii  class  (or  all  providers  of  such  items  and  services),  pro- 

2  vides  for  a  credit,  deduction,  or  exclusion,  is  not  applied 

3  uniformly,  or  otherwise  does  not  meet  the  requirements 

4  of  subparagraphs  (B)  or  (C). 

5  "(h)  The  Secretary  may  approve  such  an  application 

6  if  the   State   established  to   the   satisfaction  of  the 

7  Secretary — 

8  "(I)  the  net  impact  of  the  tax  and  associated 

9  expenditures  under  this  title  as  proposed  by  the 

10  State  is  generally  redistributive  in  nature,  and 

11  "(II)  the  amount  of  the  tax  is  not  correlated  to 

12  payments  under  tins  title  for  items  or  services  with 

13  respect  to  which  the  tax  is  imposed. 

14  The  Secretary  may  by  regulation  specify  types  of  credits, 

15  exclusions,  and  deductions  that  will  be  considered  to  meet 

1 6  the  requirements  of  subclause  (II) . 

17  "(4)  For  purposes  of  paragraph  (l)(A)(iii),  there  is 

18  in  effect  a  hold  harmless  provision  with  respect  to  a  broad- 

19  based  health  care  related  tax  imposed  with  respect  to  a 

20  class  of  items  or  services  if  the  Secretary  determines  that 

21  any  of  the  following  applies: 

22  "(A)  The  State  or  other  unit  of  government  im- 

23  posing  the  tax  provides  (directly  or  indirectly)  for  a 

24  payment  (other  than  under  this  title)  to  taxpayers 

25  and  the  amount  of  such  payment  is  positively  corre- 
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„  1  kited  either  to  the  amount  of  such  tax  or  to  the  dif- 

2  ference  between  the  amount  of  the  tax  and  the 

3  amount  of  payment  under  the  State  plan. 

4  "(B)  All  or  any  portion  of  the  payment  made 

5  under  tins  title  to  the  taxpayer  varies  based  only 

6  upon  the  amount  of  the  total  tax  paid. 

7  "(C)  The  State  or  other  unit  of  government  im- 

8  posing  the  tax  provides  (directly  or  indirectly)  for 

9  any  payment,  offset,  or  waiver  that  guarantees  or 

10  holds  taxpayers  harmless  for  any  portion  of  the  costs 

11  of  the  tax. 

12  ''(5)  (A)  For  purposes  of  this  subsection,  the  limit 

13  under  this  subparagraph  with  respect  to  a  State  is  an 

14  amount  equal  to  25  percent  (or,  if  greater,  the  State  base 

15  percentage,  as  defined  in  subparagraph  (B))  of  the  non- 
16  Federal  share  of  the  total  amount  expended  for  medical 

17  assistance  under  the  State  plan  during  the  State  fiscal 

18  year,  as  it  would  be  determined  pursuant  to  paragraph 

19  ( 1 )  (A)  without  regard  to  paragraph  ( 1 )  (A)  ( iv) . 

20  "(B)  In  subparagraph  (A),  the  term  'State  base  per- 

21  centage'  means,  with  respect  to  a  State,  an  amount  (ex- 

22  pressed  as  a  percentage)  equal  to — 

23  "(i)  the  total  of  the  amount  of  health  care  relat- 

24  ed  taxes   (whether  or  not  broad-based)   and  the 

25  amount  of  provider-related  donations  (whether  or 
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1  not  bona  fide)  projected  to  be  collected  during  the 

2  State  fiscal  year  that  ends  during  calendar  year 

3  1992,  divided  by 

4  "(ii)  the  non-Federal  share  of  the  total  amount 

5  estimated  to  be  expended  as  medical  assistance 

6  under  the  State  plan  during  such  State  fiscal  year. 

7  "(C)  (i)  The  total  amount  of  health  care  related  taxes 

8  under  subparagraph  (B)(i)  shall  be  determined  by  the  Sec- 

9  retary  based  on  only  those,  taxes  which  were  in  effect,  or 

10  for  which  legislation  or  regulations  imposing  such  taxes 

11  were  enacted  or  adopted,  as  of  September  30,  1991. 

12  "(ii)  The  amount  of  provider-related  donations  under 

13  subparagraph  (B)(i)  shall  be  determined  by  the  Secretary 

14  based  on  programs  in  effect  on  September  30,  1991  and 

15  applicable  to  State  fiscal  years  ending  in  calendar  year 

16  1992,  as  demonstrated  by  State  plan  amendments,  written 

17  agreements,  State  budget  documentation,  or  other  docu- 

18  mentary  evidence  in  existence  on  that  date. 

19  "(hi)  The  amount  of  expenditures  described  in  sub- 

20  paragraph  (B)(ii)  shall  be  determined  by  the  Secretary 

21  based  on  the  best  data  available  as  of  the  date  of  the  en- 

22  actment  of  this  subsection. 

23  "(6)  For  purposes  of  this  subsection  and  section 

24  1902(a)(2),  funds  made  available  to  the  State  (including 

25  by  transfer  or  certification  of  expenditure)  for  use  as  the 
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,  1  non-Federal  share  by  a  unit  of  local  government  which  is 

2  a  health  care  provider  shall  be  treated  the  same  as  funds 

3  transferred  by  a  unit  of  local  government  which  is  not  a 

4  health  care  provider. 


5  "(7)  For  purposes  of  this  subsection: 

6  U(A)  Each  of  the  following  shall  be  considered 

7  a  separate  class  of  health  care  items  and  services: 

8  "(i)  Inpatient  hospital  services. 

9  "(ii)  Outpatient  hospital  sen-ices. 

10  "(hi)  Nursing  facility  services  (other  than 

11  services  of  intermediate  care  facilities  for  the 

1 2  mentally  retarded) . 

13  "(iv)  Services  of  intermediate  care  facilities 

14  for  the  mentally  retarded. 

15  "(v)  Physicians'  services. 

16  <k(vi)  Home  health  care  services. 

17  "(vii)  Outpatient  prescription  drugs. 

18  "(viii)  Services  of  health  maintenance  or- 

19  ganizations  (and  other  organizations  with  con- 

20  tracts  under  section  1903  (m)). 

21  "(ix)  Such  other  classification  of  health 

22  care  items  and  services  consistent  with  this  sub- 

23  paragraph  as  the  Secretary  may  establish  by 

24  regulation. 


November  23, 1 991  (1 1 :28  a.m.) 


371 


F:\NLW\MEDICAID\ADMIN4.TAX  HLC 


14 

,1  "(B)  The  term  'health  care  provider'  means  an 

2  individual  or  person  that  receives  payments  for  the 

3  provision  of  health  care  items  or  services. 

4  "(C)  An  entity  is  considered  to  be  'related'  to 

5  a  health  care  provider  if  the  entity — 

6  "(i)  is  an  organization,  association,  corpo- 

7  ration  or  partnership  formed  by  or  on  behalf  of 

8  health  care  providers; 

9  "(ii)  is  a  person  who  has  an  ownership  or 

10  controlling   interest    (as    defined   in  section 

11  1124(a)(8))  in  the  provider; 

12  .  "(iii)  is  the  employee,  spouse,  parent,  child, 

13  or  sibling  of  the  provider  (or  of  a  person  de- 

14  scribed  in  clause  (ii));  or 

15  "(iv)  has  a  similar,  close  relationship  (as 

16  defined  in  regulations)  to  the  provider. 

17  "(D)  The  term  'State'  means  only  the  50 

18  States  and  the  District  of  Columbia  but  does  not  in- 

19  elude  any  State  whose  entire  program  under  this 

20  title  is  operated  under  a  waiver  granted  under  sec- 

21  tion  1115. 

22  "(E)  The  term  'tax'  includes  any  licensing  fee, 

23  assessment,  or  other  mandatory  payment,  but  does 

24  not  include  payment  of  a  criminal  or  civil  fine  or 

25  penalty  (other  than  a  fine  or  penalty  imposed  in  lieu 
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,1  of  or  instead  of  a  fee,  assessment,  or  other  mandato- 

2  ry  payment). 

3  ,k(F)   The   term   'unit  of  local  government' 

4  means,  with  respect  to  a  State,  a  cits-,  county,  spe- 

5  cial  purpose  district,  or  other  governmental  unit  in 

6  the  State.". 

7  (b)    Conforming    Amendments. — (1)  Section 

8  1902(t)  of  such  Act  (42  U.S.C.  1396a(t))  is  amended— 

9  (A)  by  striking  ' 'provided  in  section  1903 (i)" 

10  and    inserting    "  specifically   provided    in  section 

11  1903  (w)'\  and 

12  .  (B)  by  striking  "taxes  (whether  or  not  of  gener- 

13  al  applicability)"  and  inserting  "taxes  of  general  ap- 

14  pheabihty". 

15  (2)  Section  1903(i)  of  such  Act  (42  U.S.C.  1396b(i)) 

16  is  amended  by  striking  paragraph  (10)  inserted  by  section 

17  4701(b)(2)(B)  of  the  Omnibus  Budget  Reconciliation  Act 

18  of  1990. 

19  (c)  Effective  Date. — The  amendments  made  by 

20  this  section  shall  take  effect  January  1,  1992. 

21  SEC.  3.  RESTRICTIONS  ON  AGGREGATE  PAYMENTS  FOR 

22  DISPROPORTIONATE  SHARE  HOSPITALS. 

23  (a)  Repeal  of  Prohibition  of  Upper  Payment 

24  Lbiit  for  Disproportionate  Share  Hospitals. — 

25  Section  1902(h)  of  the  Social  Security  Act  (42  U.S.C. 
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\  1396a(h))  is  amended  by  striking  "to  limit"  the  first  place 

2  it  appears  and  all  that  follows  through  "special  needs  or". 

3  (b)  Limitation  on  Aggeegate  Payment  Adjust- 

4  ments. — 

5  (1)  In  general. — Section  1923  of  such  Act 

6  (42  U.S.C.  1396r-4)  is  amended  by  adding  at  the 

7  end  the  following  new  subsection: 

8  "(f)  Denial  of  Federal  Financial  Participa- 

9  tion  for  Payments  in  Excess  of  certain  Limits. — 

10  "(1)  In  general. — 

11  "(A)   Application   of  state-specific 

12  limits. — Payment  under  section  1903(a)  shall 

13  not  be  made  with  respect  to  any  payment  ad- 

14  justment  made  under  this  section  for  hospitals 

15  in  a  State  (as  defined  in  paragraph  (4)(B))  for 

16  quarters — 

17  "(i)  in  fiscal  year  1992  (beginning  on 

18  or  after  January  1,  1992),  unless — 

19  "(I)    the   payment  adjustments 

20  are  made  in  accordance  with  the  State 

21  plan  in  effect  or  submitted  to  the  Sec- 

22  retary  by  September  30,  1991,  or  in 

23  accordance  with  a  payment  methodol- 

24  ogv  which  was  established  and  in  ef- 

25  feet  as  of  such  date,  or  in  accordance 
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1  with  legislation  or  regulations  enacted 

2  or  adopted  as  of  such  date,  or 

3  "(ID  the  payment  adjustments 

4  are   the   minimum   adjustments  re- 

5  quired  in  order  to  meet  the  require- 

6  ments  of  subsection  (c)(1);  or 

7  "(ii)  in  a  subsequent  fiscal  year,  to 

8  the  extent  that  the  total  of  such  payment 

9  adjustments  exceeds  the  State  DSH  allot- 

10  ment  for  the  year  (as  specified  in  para- 

11  graph  (2)). 

12  "(B)  National  dsh  payment  limit. — 

13  The  national  DSH  payment  limit  for  a  fiscal 

14  year  is  equal  to  12  percent  of  the  total  amount 

15  of  expenditures  under  State  plans  under  this 

16  title  for  medical  assistance  during  the  fiscal 

17  year. 

18  "(C)  Publication  of  state  dsh  allot- 

19  MENTS  AND  NATIONAL  DSH  PAYMENT  LIMIT. — 

20  Before  the  beginning  of  each  fiscal  year  (begin- 

21  ning  with  fiscal  year  1993),  the  Secretary  shall 

22  estimate  and  publish — 

23  "(i)  the  national  DSH  payment  limit 

24  for  the  fiscal  year,  and 
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1  the  State  DSH  allotment  tor 

2  each  State  for  the  year. 

3  "(2)  Determlnation  of  state  dsh  allot- 

4  ments. — 

5  "(A)  In  general. — Subject  to  subpara- 

6  graph  (B),  the  State  DSH  allotment  for  a  fiscal 

7  year  is  equal  to  the  State  DSH  allotment  for 

8  the  previous  fiscal  year  (or,  for  fiscal  year 

9  1993,  the  State  base  allotment  as  defined  in 

10  paragraph  (4) (Q),  increased  by — 

11  "(i)  the  State  growth  factor  (as  de- 

12  fined  in  paragraph  (4)(E))  for  the  fiscal 

13  year,  and 

14  "(ii)  the  State  supplemental  amount 

15  for  the  fiscal  year  (as  determined  under 

16  paragraph  (3)). 

17  "(B)  Exceptions.— 

18  "(i)  LBnT  TO  12  PERCENT  OR  BASE 

19  ALLOTMENT. — A    State    DSH  allotment 

20  under  subparagraph  (A)  for  a  fiscal  year 

21  shall  not  exceed  12  percent  of  the  total 

22  amount  of  expenditures  under  the  State 

23  plan  for  medical  assistance  during  the  fis- 

24  cal  year,  except  that,  in  the  case  of  a  high 

25  DSH    State    (as    defined    in  paragraph 
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1  (4)(A)),  the  State  DSH  allotment  shall 

2  equal  the  State  base  allotment. 

3  "(ii)  Exception  for  minimum  re- 

4  quired  adjustment. — No  State  DSH  al* 

5  lotment  shall  be  less  than  the  mhiimum 

6  amount  of  payment  adjustments  the  State 

7  is  required  to  make  in  the  fiscal  year  to 

8  meet  the  requirements  of  subsection  (c)(1). 

9  "(3)  State  supplemental  amounts. — The 

10  Secretary  shall  determine  a  supplemental  amount  for 

1 1  each  State  that  is  not  a  high  DSH  State  for  a  fiscal 

12  year  as  follows: 

13  k'(A)  Determination  of  redistribu- 

14  HON  POOL. — The  Secretary  shall  subtract  from 

15  the  national  DSH  payment  limit  (specified  in 

16  paragraph  (1)(B))  for  the  fiscal  year  the  follow- 

17  ing: 

18  "(i)  the  total  of  the  State  base  allot- 

19  ments  for  high  DSH  States; 

20  "(ii)  the  total  of  State  DSH  allot- 

21  ments  for  the  previous  fiscal  year  (or,  in 

22  the  case  of  fiscal  year  1993,  the  total  of 

23  State  base  allotments)  for  all  States  other 

24  than  high  DSH  States; 
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1  "(iii)  the  total  of  the  State  growth 

2  amounts  for  all  States  other  than  high 

3  DSH  States  for  the  fiscal  year;  and 

4  "(iv)  the  total  additions  to  State  DSH 

5  allotments  the  Secretary  estimates  will  be 

6  attributable  to  paragraph  (2)(B)(ii). 

7  "(B)  Distribution  of  pool  based  on 

8  TOTAL  MEDICAID  EXPENDITURES  FOR  MEDICAL 

9  ASSISTANCE. — The  supplemental  amount  for  a 

10  State  for  a  fiscal  year  is  equal  to  the  lesser  of — 

11  "(i)  the  product  of  the  amount  deter- 

12  mined  under  subparagraph  (A)  and  the 

13  ratio  of — 

14  "(I)  the  total  amount  of  expendi- 

15  tures   made  under  the   State  plan 

16  under  this  title  for  medical  assistance 

17  during  the  fiscal  year,  to 

18  "(II)  the  total  amount  of  expend- 

19  itures  made  under  the  State  plans 

20  under  this  title  for  medical  assistance 

21  during  the  fiscal  year  for  all  States 

22  which  are  not  high  DSH  States  in  the 

23  fiscal  year,  or 
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_  1  "(ii)  the  amount  that  would  raise  the 

2  State  DSH  allotment  to  the  maximum  per- 

3  mitt  eel  under  paragraph  (2)(B). 

4  kl(4)  Definitions. — In  this  subsection: 

5  "(A)  High  dsh  state. — The  term  'high 

6  DSH  State'  means,  for  a  fiscal  year,  a  State  for 

7  which  the  State  base  allotment  exceeds  12  per- 

8  cent  of  the  total  amount  of  expenditures  made 

9  under  the  State  plan  under  this  title  for  medi- 

10  cal  assistance  during  the  fiscal  year. 

11  4t(B)   State. — The  term  'State'  means 

12  only  the  50  States  and  the  District  of  Columbia 

13  but  does  not  include  any  State  whose  entire 

14  program  under  this  title  is  operated  under  a 

15  waiver  granted  under  section  1115. 

16  U(C)  State  base  allotment. — The  term 

17  'State  base  allotment'  means,  with  respect  to  a 

18  State,  the  greater  of — 

19  "(i)  the  total  amount  of  payment  ad- 

20  justments  made  under  subsection  (c)  under  j 

21  the  State  plan  during  fiscal  vear  1992  (ex- 1 

22  eluding  any  such  payment  adjustments  for 

23  which  a  reduction  may  be  made  under 

24  paragraph  (l)(A)(i)),  or 

25  "(ii)  $1,000,000. 
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_1  The  amount  under  clause  (i)  shall  be  deter- 

2  mined  by  the  Secretary  and  shall  include  only 

3  payment  adjustments  based  on  the  State  plan 

4  in  effect  or  submitted  to  the  Secretary  by  Sep- 

5  tember  30,  1991,  or  in  accordance  with  a  pay- 

6  ment  methodology  which  was  established  and  in 

7  effect  as  of  such  date,  or  in  accordance  with 

8  legislation  or  regulations  enacted  or  adopted  as 

9  of  such  date. 

10  "(D)  State  growth  amount. — The  term 

11  'State  growth  amount'  means,  with  respect  to  a 

12  State  for  a  fiscal  year,  the  lesser  of — 

13  "(i)  the  product  of  the  State  growth 

14  factor  and  the  State  DSH  payment  limit 

15  for  the  previous  fiscal  year,  or 

16  "(ii)  the  amount  by  winch  12  percent 

17  of  the  total  amount  of  expenditures  made 

18  under  the  State  plan  under  tins  title  for 

19  medical  assistance  during  the  fiscal  year 

20  exceeds  the  State  DSH  allotment  for  the 

21  previous  fiscal  year. 

22  "(E)  State  growth  factor. — The  term 

23  'State  growth  factor'  means,  for  a  State  for  a 

24  fiscal  year,  the  percentage  by  which  the  expend- 

25  itures  described  in  section  1903(a)  in  the  State 
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„1  in  the  fiscal  year  exceed  such  expenditures  in 

2  the  previous  fiscal  year.". 

3  (2)   Conforming  amendments. — (A)  Such 

4  section  1923  is  further  amended — 

5  (i)   in  subsection  (a)(2)(B),  by  striking 

6  " subsection  (c),"  and  inserting  "subsections  (c) 

7  and  (f),";  and 

8  (ii)   in  subsection   (c),   by  striking  "In 

9  order"  and  inserting  " Subject  to  subsection  (f), 

10  in  order". 

11  (B)  Section  1903(a)(1)  of  such  Act  (42  U.S.C. 

12  139 6b (a)(1))  is  amended  by  inserting  "and  section 

13  1923(f)"  after  "of  this  section". 

14  (c)  Prohibiting  Use  of  DSH  Payment  Adjust- 

15  ment  To  Hold  Hospitals  Harmless  for  Taxes. — 

16  Such  section  if  further  amended — 

17  (1)  in  subsection  (c),  by  striking  "must  either" 

18  and  inserting  "must  be  consistent  with  subsection 

19  (e)(3)  and  must  either",  and 

20  (2)  in  subsection  (e),  by  adding  at  the  end  the 

21  following  new  paragraph: 

22  "(3)  For  purposes  of  subsection  (c),  a  payment  ad- 

23  justment  that  varies  by  type  of  hospital  is  not  consistent 

24  with  this  paragraph  if  its  purpose  or  effect  is  to  reimburse 

25  providers  for  health  care  related  taxes  without  regard  to 
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1  their  low-income  utilization  rate  or  medicaid  inpatient  uti- 

2  lization  rate  (as  such  terms  are  defined  in  subsection 

3  (b))lV. 

4  (d)  Limits  ox  Authority  To  Restrict  DSH  Des- 

5  IGNATIONS. — Subsection  (b)  of  such  section  is  amended 

6  by  adding  at  the  end  the  following  new  paragraph: 

7  "(4)  The  Secretary  may  not  restrict  a  State's 

8  authority  to  designate  hospitals  as  disproportionate 

9  share  hospitals  under  this  section,  except  as  provid- 

10  ed  in  paragraph  (3).". 

11  (e)  Effective  Date. — The  amendments  made  by 

12  this  section  shall  take  effect  January  1,  1992. 

13  SEC.  4.  REPORTING  REQUIREMENT. 

14  (a)  In  General.— Section  1903(d)  of  the  Social  Se- 

15  curity  Act  (42  U.S.C.  1396b(d))  is  amended  by  adding 

16  at  the  end  the  following: 

17  "(6  HA)    Each   State    (as    defined    in  subsection 

18  (w)(6)(D))  shall  include,  in  the  first  report  submitted 

19  under  paragraph  (1)  after  the  end  of  each  fiscal  year,  in- 

20  formation  related  to — 

21  "(i)   provider-related  donations  made  to  the 

22  State  or  units  of  local  government  during  such  fiscal 

23  year,  and 

24  "(ti)  health  care  related  taxes  collected  by  the 

25  State  or  such  units  during  such  fiscal  year. 


52-218  0-92-13 


382 


F  \NLW\MEDICAID\ADMIN4.TAX  HLO 

25 

1  k'(B)  Each  State  shall  include,  in  the  fwst  report  sub- 

2  mitted  under  paragraph  (1)  after  the  end  of  each  fiscal 

3  year,  information  related  to  the  total  amount  of  payment 

4  adjustments  made,  and  the  amount  of  payment  adjust- 

5  ments  made  to  individual  providers,  under  section  1923(c) 

6  during  such  fiscal  year. ' 1 . 

7  (b)  Effective  Date. — The  amendment  made  by 

8  subsection  (a)  shall  apply  fiscal  years  ending  after  the  date 

9  of  the  enactment  of  this  Act. 

10  SEC.  5.  INTERIM  FINAL  REGULATIONS. 

1 1  The  Secretary  of  Health  and  Human  Services  shall 

12  issue  such  regulations  (on  an  interim  or  other  basis)  as 

13  may  be  necessary  to  implement  this  Act  and  the  amend- 

14  ments  made  by  this  Act. 
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Mr.  Waxman.  Mr.  Bliley,  I  want  to  recognize  you  first. 
Mr.  Bliley.  Thank  you,  Mr.  Chairman. 

I  am  pleased  that  we  are  having  a  hearing  on  the  legislation  in- 
troduced by  the  minority  leader,  Mr.  Michel,  and  our  ranking  Re- 
publican on  the  full  committee,  Mr.  Lent. 

Can  I  assume  that  you  will  stick  to  the  assurance  you  gave  on 
the  House  floor  regarding  consideration  of  legislation? 

Let  me  quote  your  statement  from  the  floor,  Mr.  Chairman, 
during  consideration  of  H.R.  3595: 

I  and  other  members  of  the  Committee  on  Energy  and  Commerce  are  ready  to 
review  any  concrete  legislative  proposal  the  administration  wishes  to  offer.  I  will 
make  every  effort  to  get  input  from  all  affected  parties,  including  public  hospitals 
and  children's  hospitals,  and  to  expedite  its  consideration  by  the  Subcommittee  on 
Health  and  the  Environment.  I  am  confident  that  Chairman  Dingell  shares  my  in- 
terest in  thoughtful,  but  expeditious,  consideration  of  this  issue  by  the  full  commit- 
tee. 

Mr.  Chairman,  this  legislative  proposal  is  endorsed  not  only  by 
the  administration,  but  by  the  National  Governors  Association  and 
most  governors.  If  the  two  parties  with  the  greatest  interest  have 
agreed,  members  should  be  given  an  opportunity  to  vote  on  the 
agreement. 

May  I  ask  the  chairman  if  a  markup  has  been  scheduled  on  this 
legislation?  I  would  be  glad  to  yield  to  the  chairman. 
Mr.  Waxman.  I  thank  you  for  yielding. 

I  would  like  to  hear  the  witnesses  at  the  hearing,  then  we  will 
discuss  it  with  the  members  and  make  some  decision. 
Mr.  Bliley.  I  take  that  as  a  maybe;  possible;  or— — 
Mr.  Waxman.  Any  way  you  wish. 

Mr.  Bliley.  I  am  sure  that  you  were  sincere  in  your  statement 
on  the  floor,  when  you  said  that  you  would  move  expeditiously  on 
the  matter. 

Mr.  Waxman.  If  the  gentleman  will  permit,  this  proposal  was 
just  introduced  Saturday.  This  is  Monday.  This  is  2  days  after  the 
legislation  was  introduced.  We  are  holding  a  hearing.  I  think  this 
is  pretty  expeditious. 

Mr.  Bliley.  I  noticed  the  speed  with  which  we  considered  your 
own  proposal,  and  I  just  assumed  you  would  want  to  be  just  as  ex- 
peditious in  handling  

Mr.  Waxman.  I  am  being  more  expeditious  than  I  was  on  my 
own  proposal.  This  hearing  is  being  held  without  even  a  full  day's 
opportunity  to  review  the  legislation. 

Mr.  Bliley.  Well,  I  thank  you,  Mr.  Chairman.  I  wait  with  bated 
breath  for  the  date  of  the  markup. 

Mr.  Waxman.  The  gentleman  yields  back  the  balance  of  his  time. 

I  recognize  the  gentleman  from  Georgia,  Mr.  Rowland. 

Mr.  Rowland.  Thank  you,  Mr.  Chairman,  and  thank  you  for 
holding  this  hearing  today  to  examine  this  proposal. 

I  am  concerned  that  we  will  not  have  enough  time  to  look  at  this 
proposal,  and,  for  that  reason,  I  still  favor  the  enactment  of  H.R. 
3595,  which  would  give  the  States  more  time  to  work  out  a  compro- 
mise with  the  administration. 

But  the  department  has  not  even  seen  a  final  draft  of  the  legisla- 
tion which  is  being  developed  by  the  Senate  Finance  Committee, 
and  I  am  informed  that  some  of  the  legislative  drafts  being  circu- 
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lated  do  not  agree  with  the  proposal  presented  to  State  governors 
by  the  National  Governors  Association. 

Georgia  is  reluctant  to  sign  off  on  something  which  could  poten- 
tially undermine  its  ability  to  deliver  Medicaid  services  to  the  12 
percent  of  the  State's  population  that  the  Medicaid  program  now 
serves. 

Rus  Toal,  who  is  commissioner  of  the  department  from  the  State 
of  Georgia,  will  have  the  opportunity  this  morning  to  talk  about 
the  problems  that  we  have  in  our  State. 

Mr.  Chairman,  I  think  that  what  we  are  considering  here  today, 
and  the  fact  we  have  to  be  here  today  to  consider  this  proposal, 
points  out  the  Medicaid  program  is  a  badly  flawed  system  that 
needs  to  be  basically  restructured. 

I  yield  back  the  balance  of  my  time. 

Mr.  Waxman.  Thank  you,  Dr.  Rowland. 

Mr.  Kostmayer. 

Mr.  Kostmayer.  Thank  you  very  much,  Mr.  Chairman. 

I  just  want  to  concur  fully  with  what  you  said.  I  think  it  is  clear 
what  the  administration's  intent  is,  and  that  is  to  cap  Medicaid 
spending. 

In  my  State,  a  large  urban  State  in  the  East,  Pennsylvania,  in 
Philadelphia,  in  Pittsburgh,  in  poor  parts  of  my  State,  this  would 
have  a  disastrous  effect  on  the  poorest  Pennsylvanians  who  benefit 
from  that  program. 

The  effort  to  cap  the  25  percent,  that  portion  of  the  State's 
budget  which  can  come  from  a  provider  based  taxes,  would  not,  in 
fact,  affect  Pennsylvania.  We  get  about  8  percent  of  our  total  State 
budget  from  these  kind  of  taxes,  but  it  would  be  disastrous  for 
other  States. 

I  see  the  gentleman  from  Alabama  is  not  here.  I  think  in  his 
State  they  get  about  50  percent.  This  would  affect  more  Alaba- 
mans, as  well.  It  is  a  disastrous  proposal,  and  I  hope  that  we  can 
agree,  Mr.  Chairman,  on  scuttling  the  administration's  attempt  to 
take  even  more  health  services  from  the  poorest  people  in  our 
country. 

Thank  you. 

Mr.  Waxman.  Thank  you,  Mr.  Kostmayer. 

Mr.  Hastert,  do  you  wish  to  make  an  opening  statement? 

We  had  scheduled  as  our  first  witness  the  Honorable  Wyche 
Fowler,  Senator  from  Georgia.  Senator  Fowler  is  unable  to  be  with 
us  this  morning,  but  we  do  have  a  statement  from  him,  and,  with- 
out objection,  that  statement  will  be  placed  in  the  record. 

[The  prepared  statement  of  Senator  Fowler  follows:] 
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Mr.   Chairman,  my  distinguished  colleague  from  Georgia,  Dr. 
Rowland,  and  members  of  the  Subcommittee  --  I  want  to  thank  you 
for  giving  me  the  opportunity  to  appear  before  you  on  a  matter  of 
critical  importance  to  Georgia  and  the  800,000  Medicaid 
recipients  dependent  on  that  program's  financial  stability. 

I  speak  today  on  behalf  of  my  friend  Zell  Miller,  the 
Governor  of  my  home  state  of  Georgia.     Like  many  governors  across 
the  nation,   Governor  Miller  fears  that  the  proposed  changes  to 
Medicaid  funding  rules  that  will  be  discussed  here  today 
represent  another  lethal  blow  to  state  budgets  that  are  already 
suffering  from  economic  decline,  rising  health  care  costs, 
increasing  federal  mandates,  and  a  lack  of  domestic  concern  by 
this  Administration. 

For  the  record,   let  me  echo  the  sentiments  of  the  Chair 
regarding  the  breadth  of  this  proposal  by  the  White  House,  the 
Office  of  Management  and  Budget,  and  the  Health  Care  Financing 
Administration. 

Like  the  gentleman  from  California,   I  have  been  working  on 
this  issue  for  many  months.   I  introduced  legislation  back  in 
April  myself  to  cap  voluntary  donations  at  10  percent.     I  wrote 
to  Ms.  Wilensky  and  Mr.  Darman  in  July,  and  again  this  fall, 
expressing  concern  over  the  proposed  rule  changes  and  their 
potentially  disastrous  effect  on  disproportionate  share 
hospitals.  Like  the  Chair,   I  sought  a  sound,   fair  and  well- 
considered  restructuring  of  the  system. 

Now,  as  the  Congress  prepares  to  recess,   the  Administration 
comes  hastily  forth  with  what  the  Chair  accurately  describes  as  a 
complete  restructuring  of  the  financing  of  the  Medicaid  program. 

Mr.s  Chairman,   I  want  to  begin  my  remarks  by  thanking  you  for 
your  leadership  on  this  issue  and  for  the  determined  manner  in 
which  you  have  kept  the  health  care  needs  of  the  nation's  poorest 
citizens,   and  especially  our  children,  on  the  national  agenda. 
In  the  face  of  opposition  from  an  administration  which  has  seemed 
equally  determined  to  ignore  the  health  care  needs  of  millions, 
you  have  continued  to  focus  our  attention  where  it  belongs . 

And  surely  our  attention  belongs  on  the  Medicaid  proposal 
before  us  now,   but  the  first  question  we  must  ask  is:      "What  is 
the  proposal?"     If  ever  there  was  a  moving  target,   this  proposal 
is  it.     We  have  not  had  the  benefit  of  even  seeing  a  draft  of  the 


386 


implementing  bill  until  Saturday,  and  I  understand  it  is  being 
rewritten  as  we  speak.     Changes  were  being  discussed  yesterday 
afternoon,  but  we  don't  know  what  these  changes  are.     How  can  we 
even  consider  endorsing  a  proposal  which  acts  more  like  a 
chameleon  than  it  does  a  settlement  agreement . 

There  are  many  questions  on  the  draft  bill,  and  I  presume 
there  will  be  many  more  on  whatever  the  final  version  looks  like, 
if  there  is  ever  a  final  version.     The  point  to  be  made  today  is 
that  there  is  not  time  for  the  deliberative  debate  that  needs  to 
occur  between  the  Administration  and  the  Congress  and  all  the 
parties  affected  by  this  proposal.     This  is  why  I  have  said 
repeatedly  that  a  moratorium  on  the  October  31st  regulations  is 
needed,   and  why  I  have  urged  Senate  passage  of  your  H.R.  3595. 

Many  states  including  Georgia  will  be  harmed  if  HCFA's 
regulations  or  the  latest  proposal  are  enacted  without  major 
revision.     Both  remove  from  state  legislatures  the  authority  to 
make  their  own  taxing  decisions,  and  both  impose  on  the  states 
constraints  which  are  not  in  the  interest  of  the  states  or  the 
Medicaid  recipients  they  cover.     Despite  the  Administration's 
statements  that  it  supports  federalism,  the  proposal  centralizes 
more  authority  in  HCFA. 

There  are  other  problems  with  the  draft  legislation,  which 
purports  to  implement  the  settlement  proposal  agreed  to  by  the 
National  Governors  Association.     The  draft  bill  omits  the 
assurance  contained  in  the  original  agreement  that  would  permit 
states  to  commit  tax  revenues  to  reimburse  Medicaid  providers  who 
paid  the  tax.     Section  (C)  on  page  11  of  the  bill  gives  HCFA 
broad  discretion  to  disallow  federal  matching  if  any  such 
guarantee  is  made  by  a  state  to  the  providers  being  taxed.  This 
omission  leaves  the  states  at  HCFA's  mercy  and  cannot  be  a  simple 
oversight . 

The  NGA  agreement  also  contained  provisions  protecting  the 
longstanding  right  of  the  states  to  use  funds  transferred  to  the 
Medicaid  program  from  other  state  agencies,  counties,  special 
purpose  districts  or  other  governmental  entities,  but  the  draft 
bill  contained  no  such  provisions.     Again,   state  Medicaid 
programs  are  left  unprotected. 

In  1990,  the  people  of  Georgia  approved  a  constitutional 
amendment  to  initiate  a  program  of  provider  donated  funds .  These 
funds  are  appropriated  by  the  General  Assembly  and  have  been 
disbursed  pursuant  to  Medicare  state  plan  amendments  approved  by 
HCFA.     We  have  used  these  funds  to  pay  the  perinatal  case 
management,   postpartum  care,   family  planning,   physician  payments 
for  obstetrical  care,   and  payments  to  the  70  disproportionate 
share  hospitals  which  serve  the  vast  majority  of  our  low-income 
residents.     Two-thirds  of  these  hospitals  are  rural,  and  without 
these  payments,  which  HCFA  proposes  to  artificially  cap,  many  of 
these  rural  hospitals  would  close. 
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We  are  proud  of  the  fact  that  Georgia  was  the  first  state  to 
make  disproportionate  share  hospital  payments .     We  are  proud  of 
the  fact  that  Georgia  and  its  entire  Congressional  delegation 
worked  with  you,  Mr.  Chairman,  to  eliminate  HCFA's  upper  limit 
payment  cap  to  these  hospitals.     I  join  you  today  in  expressing 
grave  concern  about  the  proposed  caps  on  such  payments  included 
in  the  NGA  agreement.     We  also  take  pride  in  having  our  entire 
Congressional  delegation  standing  together  again  in  opposition  to 
this  latest  effort  to  hamper  the  states  and  do  harm  to  Medicaid. 

We  need  a  full  public  debate  on  health  care.     We  cannot 
begin  that  debate  by  rushing  through  a  proposal  that  pulls  the 
rug  out  from  under  Medicaid  and  leaves  us  no  foundation  on  which 
to  build  a  better  health  delivery  system. 

Let  me  make  one  final  point.     There  are  those  that  would 
have  us  believe  the  increase  in  federal  Medicaid  expenditures  is 
attributable  to  state  financing  "scams."     I  resent  the  suggestion 
that  Georgia's  program  --  which  was  approved  overwhelmingly  by 
Georgia  voters  as  an  amendment  to  our  state  Constitution  --  is  a 
scam.     And  I  resent  the  notion  that  Georgia's  governor  and 
legislature  should  come  to  HCFA  hat  in  hand,  to  have  HCFA  tell 
Georgia  how  it  should  finance  its  Medicaid  program. 

But  what  I  resent  most  is  the  Administration's  ignorance  as 
to  what  has  really  caused  increased  Medicaid  expenditures, 
namely,  the  growth  in  recipients.     In  Georgia  alone,  the  number 
of  covered  recipients  is  23  percent  higher  this  year  than  last. 
And  this  has  nothing  to  do  with  our  donated  funds  program.  It 
has  to  do  with  an  economy  that  is  in  recession,  people  who  have 
no  health  care  coverage,   and  mandates  which  have  been  placed  on 
the  states  by  HCFA  and  Congress . 

Medicaid  is  a  program  that  was  developed  to  assist  people 
who  cannot  afford  health  care  coverage  on  their  own.     It  doesn't 
take  a  rocket  scientist  to  figure  out  that  this  Administration 
has  played  a  major  role  in  driving  up  state  Medicaid  costs  by 
abandoning  its  traditional  partnership  with  the  states,  by 
failing  to  propose  an  economic  policy  that  keeps  Americans  on  the 
job  and  by  ignoring  the  need  for  comprehensive  health  care 
reform . 

Under  this  Administration,  real  GNP  growth  is  lower  than  at 
any  point  since  Mr.  Hoover  occupied  the  White  House,  employment 
and  income  growth  are  at  their  the  lowest  levels  since  World  War 
II  and  the  official  poverty  rate  is  the  highest  it  has  been  since 
1967  --  with  the  exception  of  five  years  during  the  previous 
Administration.     At  the  same  time,  health  care  spending  is  at  the 
highest  level  of  GNP  ever  recorded  --  an  estimated  $756  billion 
for  this  year  alone.     Surely  President  Bush,   or  whoever  is  in 
charge  of  domestic  policy  at  the  White  House,  understands  the 
linkage  between  our  current  economic  decline  and  the  increase  in 
the  number  of  Americans  who  simply  cannot  afford  health  care. 
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If  there  are  more  poor  people  in  America,   there  are  more 
people  who  have  no  other  choice  than  to  rely  on  Medicaid  to 
provide  the  health  care  services  that  they  need  and  deserve. 

Instead  of  chastising  the  states  and  their  Medicaid 
programs,  we  should  be  commending  them  for  addressing  the 
immediate  needs  of  the  medically  indigent  in  the  best  way  they 
can.     We  do  the  states  and  the  millions  covered  by  Medicaid  an 
injustice  by  even  considering  a  proposal  such  as  the  one  most 
recently  put  before  us . 

As  a  member  of  the  Senate  Budget  Committee  and  the  Senate 
Committee  on  Appropriations,   I  understand  the  serious  budget  and 
fiscal  implications  of  the  existing  Medicaid  match  system  and  the 
type  of  radical  proposal  on  the  table  today.     With  so  much  at 
stake  here,   in  terms  of  dollars  and  lives,   I  think  we  owe  it  to 
the  American  people  to  get  the  facts  before  we  act. 

Thank  you,  Mr.  Chairman.     I  ask  that  you  allow  me  to  place 
in  the  record  a  copy  of  Governor  Zell  Miller's  letter  to  me  of 
last  Friday  which  outlines  his  opposition  to  the  settlement 
proposal . 
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STATE  OF  GEORGIA 

OFFICE  OF  THE  GOVERNOR 
ATLANTA  30334-0900 

Zell  Miller 

GweRNO,,  November  22,  1991 


The  Honorable  Wyche  Fowler,  Jr, 
204  Russell  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Wyche: 

I  urge  you  to  support  an  extended  moratorium  on  the  issues 
of  Medicaid  provider  taxes,  voluntary  donations,  and  payments  to 
disproportionate  share  hospitals  and  to  oppose  the  plan  recom- 
mended by  the  National  Governors'  Association. 


I  oppose  the  NGA  plan  for  the  following  reasons: 

1.  It  runs  counter  to  basic  principles  of  federalism  by 
allowing,  for  the  first  time,  the  administration  to 
tell  states  how  they  can  raise  their  state  match  funds 
for  Medicaid.    It  allows  HCFA  to  micromanage  state 
revenue  programs,  letting  HCFA  tell  states  what  kinds 
and  amounts  of  taxes  they  can  and  cannot  impose. 

2.  Ift  the  past,  Congress  has  specifically  allowed  the 
voluntary  contribution  and  provider-specific  tax  pro- 
grams that  the  administration  and  the  NGA  plan  now 
would  eliminate.    Now,  in  the  middle  of  a  recession  and 
at  a  time  when  the  Pennsylvania  election  has  shown  that 
health  care  is  a  matter  of  great  publie  concern,  is  not 
the  time  for  the  administration  to  change  the  rules  of 
the  gaa«  and  force  states  to  raise  taxes,  cut  back  on 
health  care,  and/or  cut  payments  to  marginally  profit- 
able hospitals  and  push  them  toward  insolvency.  After 
two  straight  sessions  of  budget  cuts,  Georgia  cannot 
stand  to  have  another  $250  million  in  Medicaid  money 
taXen  away  at  this  time. 

3.  It  puts  an  upper  limit  on  payments  that  the  state  can 
make  to  hospitals  that  carry  a  heavy  burden  of  indigent 
care.    There  has  been  no  such  limit  up  till  now.  The 
state  should  be  able  to  reimburse  hospitals  for  the 
costs  of  indigent  care  based  upon  how  much  they  pro- 
vide, not  based  upon  an  artificial  upper  limit.    To  do 
otherwise  would  fly  in  the  face  of  congressional 
intent,  which  was  to  recognize  the  special  needs  of 
hospitals  which  perform  this  type  of  public  .service 
care. 

I  appreciate  your  vigorous  efforts  on  behalf  of  Georgia  in 
this  area  and  want  to  assure  you  that  we  are  all  extremely  grate- 
ful for  your  help.  * 

With  kindest  personal  regards,  I  remain 


Sincerely, 
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Mr.  Waxman.  Our  first  witness,  Dr.  Gail  Wilensky,  is  the  Ad- 
ministrator of  the  Health  Care  Financing  Administration.  Dr.  Wi- 
lensky is  well  qualified  to  present  the  administration's  proposal  to 
us  this  morning,  since  she  personally  represented  the  administra- 
tion in  the  negotiations  with  the  National  Governors'  Association 
that  produced  this  proposal. 

Dr.  Wilensky,  we  appreciate  you  being  with  us  on  such  short 
notice  to  explain  this  extremely  complex  proposal.  Your  written 
statement  will  be  made  part  of  the  record  in  its  entirety,  and  we 
would  like  to  ask  you  now  to  proceed  with  your  testimony.  There  is 
a  button  on  the  base  of  the  mike,  if  you  will  be  sure  it  is  pushed 
forward. 

STATEMENT  OF  GAIL  R.  WILENSKY,  ADMINISTRATOR,  HEALTH 
CARE  FINANCING  ADMINISTRATION 

Ms.  Wilensky.  Mr.  Chairman,  and  members  of  the  subcommit- 
tee, I  am  here  today  to  discuss  the  compromise  between  the  admin- 
istration and  the  National  Governors'  Association  on  Medicaid  fi- 
nancing through  provider  donation  and  provider  tax  programs. 

Nearly  every  time  I  come  before  this  subcommittee,  I  note  the 
importance  of  Medicaid  in  meeting  the  health  needs  of  our  Na- 
tion's most  vulnerable  citizens.  This  program  must  remain  strong 
and  stable  to  ensure  that  the  poor  receive  essential  health  services. 

Our  Medicaid  program  must  operate,  in  fact,  as  well  as  in 
theory,  according  to  the  principles  under  which  it  was  established. 
Medicaid  assumes  a  Federal-State  match  at  rates  determined  by 
the  State's  per  capita  income.  If  Federal  funding  for  provider  tax 
and  donation  programs  is  left  unchecked,  Medicaid  will  cease  to  op- 
erate under  these  guiding  principles. 

Medicaid  will  not  survive  when  the  amount  of  Federal  funding  is 
determined  not  by  State  income  and  Medicaid  service  levels,  but 
rather  by  how  aggressively  the  State  pursues  legal  loopholes  that 
result  in  full  Federal  funding. 

Checking  the  use  of  State  donation  and  tax  programs  is  a  thank- 
less and  complex  issue.  I  am  well  aware,  Mr.  Chairman,  that  you 
and  a  majority  of  the  House  found  our  regulation  to  implement  the 
OBRA  1990  provisions  governing  Federal  matching  for  provider  do- 
nation and  tax  programs  unacceptable. 

I  recognize  that  our  rule  may  be  disruptive  to  some  State  budgets 
and  State  plans.  Although  I  believe  the  regulation  represents  an 
appropriate  reading  of  the  statute,  I  know  that  you  and  some  of 
your  colleagues  disagree  with  me  on  that  point. 

On  the  other  hand,  the  openended  moratorium  passed  on  the 
House  floor  last  week  is  not  acceptable  to  the  administration.  It 
represents  a  blank  check  to  raid  the  Federal  Treasury.  It  encour- 
ages kickback  schemes  between  States  and  providers  to  leverage 
Federal  dollars. 

As  you  know,  the  statement  of  administration  position  indicated 
that  if  the  moratorium  you  sponsored  was  presented  to  the  Presi- 
dent, his  senior  advisers  would  recommend  a  veto.  The  bill  is  a 
budget  buster  and  would  violate  the  Budget  Enforcement  Act  of 
1990.  And,  importantly,  the  bill  does  nothing  to  address  substan- 
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tively  the  issue  of  donations  and  taxes  that  most  agree  needs  to  be 
addressed. 

So  now  we  face  a  dilemma.  We  have  a  regulation  that  the  House 
of  Representatives  finds  unacceptable.  And  the  House  has  passed  a 
piece  of  legislation  that  the  administration  finds  unacceptable.  An- 
ticipating this  impasse,  you  and  many  others  had  urged  us  to  devel- 
op alternative  legislative  proposals.  We  have  done  that.  In  fact,  we 
think  we  have  actually  done  better  than  that.  We  have  negotiated 
an  agreement  on  a  legislative  fix  with  the  National  Governors'  As- 
sociation, representing  our  partner,  the  States,  in  financing  Medic- 
aid. We  have  even  developed  some  specific  legislative  language. 

Let  me  describe  the  agreement,  beginning  with  the  donations 
part.  Although  provider  donations  would  be  disallowed  from  the 
Federal  match,  a  generous  transition  period  would  be  provided  that 
will  vary  by  States'  fiscal  years  and  the  meeting  of  their  State  leg- 
islatures. States  will  have  ample  time  to  change  their  programs. 

Donations  from  charitable  organizations  would  be  matched. 

Donations  for  direct  costs  related  to  outstationed  eligibility  work- 
ers would  be  matched,  but  limited  to  10  percent  of  the  State's  total 
administrative  expenditures  for  Medicaid. 

To  qualify  for  Federal  matching,  provider  taxes  would  have  to 
meet  the  following  requirements: 

The  tax  must  be  broad  based.  It  must  apply  uniformly  to  all  pro- 
viders; for  example,  all  hospitals  or  all  doctors,  and  it  must  apply 
to  all  of  their  business,  with  some  exceptions. 

The  exception  allow  States  to  meet  the  broad-based  tax  criteria 
without  taxing  public  providers  or  provider  business  related  to 
Medicaid  or  other  low  income  beneficiaries. 

The  State  or  local  legislation  implementing  the  tax  cannot  in- 
clude any  hold  harmless  provisions  or  any  agreements  that  would 
guarantee  a  return  to  the  provider,  in  whole  or  in  part,  of  the  tax 
paid  by  the  provider. 

Total  State  revenues  from  allowable  broad-based  provider  taxes 
could  not  exceed  25  percent  of  the  State  share  of  Medicaid  funding. 
States  already  above  the  25  percent  limit  would  continue  to  have 
that  amount  matched,  as  long  as  the  revenue  was  generated  from  a 
broad-based  provider  tax.  These  limits  would  remain  in  effect 
through  fiscal  year  1995. 

Intergovernmental  transfers  would  continue  to  be  an  allowable 
source  of  funds  to  receive  Federal  matching. 

Regarding  Federal  matching  for  disproportionate  share  hospital 
payments,  subject  to  a  transition,  disproportionate  share  hospital 
payments  could  amount  to  no  more  than  12  percent  of  the  State's 
total  annual  Medicaid  program  expenditures.  This  would  protect 
the  concept  of  disproportionate  share  payments  going  to  hospitals 
doing  the  bulk  of  Medicaid  business. 

The  total  amount  of  disproportionate  share  hospital  payments 
would  be  about  $14  billion  in  fecal  year  1992;  basically  double  the 
1991  level,  and  vastly  greater  than  spending  prior  to  the  burgeon- 
ing use  of  provider  tax  and  donation  programs  as  a  Medicaid  fund- 
ing source. 

A  transition  period  would  be  provided  for  States  whose  dispro- 
portionate share  payments  exceed  12  percent  in  Federal  fiscal  year 
1992.  Those  States  could  maintain  the  fiscal  year  1992  dollar 
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amount  of  disproportionate  share  payments  for  fiscal  year  1993  and 
future  years  until  the  disproportionate  share  payment  amount 
equaled  12  percent  of  total  State  Medicaid  expenditures.  States 
below  the  12  percent  could  transition  up  to  12  percent  over  that 
period. 

The  effective  date  for  the  donation  and  tax  provisions  would  be 
October  1,  1992,  for  programs  in  effect  or  reflected  in  State  plan 
amendments  in  effect  or  submitted  to  HCFA  by  September  30, 
1991.  For  States  with  the  fiscal  year  ending  between  July  1  and  Oc- 
tober 1,  1992,  the  effective  date  would  be  January  1,  1993.  For 
those  States  that  do  not  have  a  regularly  scheduled  legislative  ses- 
sion in  1992,  the  effective  date  would  be  July  1,  1993. 

The  fact  of  the  matter  is,  we  are  not  capping  medical  assistance 
spending  by  the  Federal  Government.  We  are  trying  to  make  sure 
that  certain  areas  that  have  been  subject  to  abuse  in  the  past  will 
not  be  so  in  the  future. 

Mr.  Chairman,  and  members  of  the  subcommittee,  this  compro- 
mise represents  a  sound,  carefully  planned  and  well-thought-out 
proposal.  It  has  been  reviewed  in  fine  detail. 

Medicaid  donations  and  taxes  is  an  issue  of  shared  financing  of 
Medicaid.  The  key  parties  in  this  relationship,  the  States  and  the 
Federal  Government,  have  reached  an  agreement.  States  need  this 
issue  settled  prior  to  their  legislative  sessions  that  begin  early  next 
year.  I  would  hope  the  Congress  would  resolve  this  issue,  rather 
than  pass  yet  another  moratorium,  following  those  imposed  on  the 
administration  regulations  in  1988,  1989  and  1990. 

Our  regulations  become  effective  January  1,  1992,  in  the  absence 
of  mutually  agreed  upon  legislation  being  enacted  before  that  date. 
I  believe  I  have  described  what  represents  the  best  channels  for 
such  a  legislative  solution  this  year. 

This  makes  the  proposal  I  bring  to  you  today  one  that  should  be 
taken  seriously.  Although  the  House  has  already  acted,  I  hope  you 
have  the  opportunity,  for  example  in  conference  with  the  Senate, 
to  support  this  compromise.  I  urge  you  to  provide  that  support. 

Thank  you,  and  I  would  be  glad  to  answer  any  of  your  questions. 

Mr.  Waxman.  Thank  you  very  much,  Dr.  Wilensky. 

Let  me  start  off  with  some  questions. 

Let  me  acknowledge  that  our  colleague  in  full  committee,  Con- 
gressman Claude  Harris,  is  with  us  today.  We  are  pleased  to  have 
you  here. 

I  would  like  to  get  on  the  record  the  administration's  position  on 
the  legislative  options  that  are  on  the  table  as  of  this  morning. 
Could  you  please  tell  us,  does  the  administration  support  the 
Michel-Lent  legislation? 

Ms.  Wilensky.  Yes. 

Mr.  Waxman.  Does  the  administration  support  this  committee's 
bill,  H.R.  3595,  overwhelmingly  approved  by  the  House  last  Tues- 
day? 

Ms.  Wilensky.  It  does  not. 

Mr.  Waxman.  Does  the  administration  support  the  3-month  two- 
way  moratorium  reported  by  the  Senate  Finance  Committee  last 
Friday  morning? 

Ms.  Wilensky.  I  don't  believe  there  has  been  a  formal  position 
taken  for  the  3-month  moratorium.  As  it  was  described  in  its  initial 
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format,  and  I  believe  as  it  was  introduced,  there  were  provisions 
that  the  administration  found  unacceptable. 

Mr.  Waxman.  Could  you  tell  us  what  those  provisions  were? 

Ms.  Wilensky.  Yes,  and  we  have  given  that  information  to  the 
Senate. 

There  were  a  couple  of  different  pieces.  One  had  to  do  with  the 
effective  date,  November  22,  as  opposed  to  September  30,  1991;  that 
is,  all  the  programs  that  were  in  place  as  of  that  time. 

The  second  issue  has  to  do  with  a  clarification  or  a  change  that 
needed  to  be  made  because  of  the  use  of  the  term  '  'taxes  and  dona- 
tions established  or  in  effect."  It  is  a  little  complicated,  but  the 
general  notion  is  that  a  number  of  States  were  in  the  process  of 
transitioning  out  of  their  donation  programs  into  a  provider  tax 
that  would  raise  the  same  amount  of  money. 

The  way  the  wording  was  written,  although  we  were  told  it  was 
not  necessarily  the  intent,  States  in  transition  would  capture  both 
their  old  donations  and  their  tax  programs  due  to  take  effect  at  a 
later  time.  We  have  provided  language  so  those  rollovers  would  not 
capture  both,  but  one  or  the  other,  since  it  is  essentially  double 
counting. 

I  believe  there  was  also  one  other  change,  but  could  I  provide 
you  the  information  for  the  record. 
[The  information  follows:] 

The  third  issue  has  to  do  with  the  length  of  the  moratorium  and  its  relation  to 
state  fiscal  years.  By  ending  the  moratorium  on  April  1,  most  states  would  have 
three  months  left  in  their  fiscal  year  and  would  be  without  any  direction  on  Federal 
matching  policies  after  the  moratorium  expires. 

Mr.  Waxman.  Is  it  fair  to  say  that  with  some  suggested  changes 
you  would  support,  the  administration  does  support  the  3-month 
two-way  moratorium? 

Ms.  Wilensky.  The  administration  has  a  very  strong  belief  that  a 
moratorium  is  not  a  preferred  solution.  It  does  not  give  very  much 
guidance  to  States.  It  will  catch  some  States  after  their  legislative 
sessions  with  no  clear  knowledge  of  what  to  expect. 

And  we  have  pointed  out  to  the  Finance  Committee  in  markup, 
and  I  would  like  to  point  out  to  this  committee,  that  the  legislation 
the  NGA  and  the  administration  has  agreed  upon  is,  in  effect,  a 
double-sided  moratorium  that  does  not  begin  to  end  for  some  States 
until  October  1,  1992,  and  for  other  States,  January  1,  1993,  or  even 
July  1. 

We  believe  the  members  should  understand  that  if  our  legisla- 
tion is  enacted,  it  would  effectively  provide  a  moratorium. 

Mr.  Waxman.  Excuse  me,  Dr.  Wilensky,  because  I  am  limited  on 
time.  I  wanted  to  get  on  the  record  what  the  position  is. 

You  said  there  is  some  qualifications  that  you  have  on  this  two- 
way  moratorium.  You  have  a  preference  for  a  different  version.  If  a 
two-way  moratorium  is  sent  to  the  President,  mindful  of  some  of 
the  suggestions  that  you  have  for  changing  it,  would  you  recom- 
mend and  would  others  recommend  to  the  President  that  he  veto 
that  legislation? 

Ms.  Wilensky.  I  do  not  believe  that  decision  has  been  made  at 
this  point. 
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Mr.  Waxman.  If  the  Congress  does  not  enact  the  Michel-Lent  leg- 
islation before  it  adjourns  for  this  session,  will  the  administration 
implement  the  October  31  HCFA  regulation  on  January  1? 

Ms.  Wilensky.  It  is  our  intent  to  do  so. 

Mr.  Waxman.  Let's  talk  about  scoring  for  purposes  of  the  pay-as- 
you-go  rules  under  the  Budget  Act,  since  I  am  sure  that  nobody 
here  wants  to  enact  legislation  that  would  trigger  a  sequester  in 
Medicare  and  other  nonexempt  entitlements. 

What  is  the  administration's  estimate  of  the  budget  effect  of  the 
Michel-Lent  legislation?  Would  its  enactment  trigger  a  sequester? 

Ms.  Wilensky.  No,  I  do  not  believe  so.  But,  again,  as  I  have  said 
to  you  before,  information  on  scoring  must  be  provided  by  the 
Office  of  Management  and  Budget. 

Mr.  Waxman.  So  you  don't  know  what  the  scoring  effect  is? 

Ms.  Wilensky.  It  is  my  understanding,  that  it  did  not  trigger  a 
sequester,  but  the  official  position  needs  to  come  from  OMB. 

Mr.  Waxman.  You  don't  know  what  the  budget  effect  would  be, 
then? 

Ms.  Wilensky.  I  am  not  here  to  give  that  information. 

Mr.  Waxman.  You  are  the  person  here  for  the  administration. 
What  is  the  administration's  estimate  of  the  budget  effect  of  H.R. 
3595  as  passed  by  the  House?  Would  the  enactment  trigger  a  se- 
quester? 

Ms.  Wilensky.  You  have  requested  that  from  Director  Darman.  I 
assume  if  it  has  not  been,  it  will  be  provided.  That  is  the  appropri- 
ate way  for  that  information  to  be  transmitted. 

Mr.  Waxman.  What  is  the  administration's  estimate  of  the 
budget  effect  of  the  3-month  two-way  moratorium  reported  by  the 
Senate  Finance  Committee,  and  would  its  enactment  trigger  a  se- 
quester? 

Ms.  Wilensky.  I  believe  there  was  some  information  transmitted 
from  Director  Darman  to  the  Finance  Committee.  You  would  have 
to  get  it  from  them. 

Mr.  Waxman.  How  much  do  you  estimate  your  October  31  regu- 
lation will  save  the  Federal  Government  in  Medicaid  outlays? 

Ms.  Wilensky.  I  do  not  know  whether  there  has  been  an  official 
estimate. 

Mr.  Waxman.  How  can  you  expect  the  Congress  to  legislate  on  a 
subject  of  this  importance  if,  on  the  morning  of  the  day  prior  to 
adjournment,  you  can  still  not  give  us  estimates  of  the  budget  ef- 
fects of  legislation  passed  by  the  House  or  reported  by  the  Commit- 
tee on  Finance? 

Ms.  Wilensky.  Again,  I  am  not  the  person  to  provide  that  infor- 
mation. I  know  some  information  was  transmitted  to  the  Finance 
Committee,  at  their  request,  from  the  administration. 

Mr.  Waxman.  Some  people  have  said  your  proposal  is  a  complex 
one;  it  deserves  more  time  than  the  Congress  will  be  able  to  give  it 
today  and  tomorrow.  Now  that  something  concrete  is  on  the  table, 
would  the  administration  reconsider  its  refusal  to  withdraw  the 
October  31  regulation? 

Ms.  Wilensky.  I  am  not  aware  of  such  an  intent. 

Mr.  Waxman.  The  administration  proposal  contains  two  caps  on 
Federal  matching  funds  to  the  States:  A  25  percent  cap  on  pay- 
ments attributable  to  revenues  from  legitimate  broad-based  provid- 
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er  taxes,  and  a  12  percent  cap  on  additional  payments  to  dispropor- 
tionate share  hospitals. 

One  of  my  major  concerns  about  caps  like  these  has  been  the  po- 
tential during  times  of  budget  crisis  that  they  will  be  used  to  ex- 
tract quick  savings  from  the  Federal  Government  from  Medicaid, 
leaving  the  States  and  the  counties  and  hospitals  of  last  resort  to 
make  up  the  shortfall. 

To  be  absolutely  certain  that  this  is  not  the  purpose  of  these  par- 
ticular caps,  I  would  like  to  ask  you,  for  the  record,  to  tell  us 
whether  the  administration  will  commit  that  it  will  never  propose 
legislation  or  regulations  that  would  have  the  effect  of  reducing  the 
amount  of  Federal  matching  funds  available  to  the  States  under 
either  the  25  percent  or  the  12  percent  cap. 

Ms.  Wilensky.  I  would  like  to  point  out  that  the  administration 
is  not  able  to  make  those  changes.  Those  must  be  made  by  the  Con- 
gress, and  they  will  or  won't  be  with  the  consent  of  the  majority  of 
Congress. 

Mr.  Waxman.  How  about  the  administration  proposals  to  us?  Do 
you  plan  to  come  in  with  proposals  or  can  you  tell  us  you  will  not? 

Ms.  Wilensky.  I  have  no  knowledge  of  such  an  intent. 

Mr.  Waxman.  But  it  is  certainly  possible  that  the  administration 
might  come  in,  once  there  is  a  cap,  to  suggest  lowering  it. 

Ms.  Wilensky.  I  have  no  knowledge  of  any  such  intent. 

Mr.  Waxman.  Your  proposal  would  establish  a  permanent  cap  on 
State  payments  to  disproportionate  share  hospitals  set  at  12  per- 
cent of  the  State's  Medicaid  outlays  for  a  year,  with  certain  excep- 
tions. 

This  cap  would  apply  in  States  that  do  not  use  either  voluntary 
contributions  or  provider-specific  taxes,  including  Alaska,  Connecti- 
cut, Delaware,  Idaho,  Kansas,  Nebraska,  North  Dakota,  Oklahoma, 
Oregon,  Rhode  Island,  Virginia  and  Wyoming. 

What  is  the  logic  of  this?  I  know  that  you  believe  States  with  do- 
nation or  provider  tax  programs  are  abusing  the  Federal  Govern- 
ment, but  what  have  these  States  done  to  justify  a  cap  on  their 
payments  to  disproportionate  share  hospitals? 

Ms.  Wilensky.  We  believe  that  under  our  proposed  rule  that 
these  States  will  be  allowed  increases  of  up  to  800  percent.  They 
tend  to  start  from  small  programs,  but  they  have  ample  growth 
areas. 

We  did  not  anticipate  the  kinds  of  changes  that  occurred  during 
1991.  We  believe  that  disproportionate  share  payments  have  been 
part,  although  not  the  driving  part,  of  the  tax  and  donation  

Mr.  Waxman.  We  are  not  talking  about  States  that  have  that 
kind  of  situation. 

Ms.  Wilensky.  We  think  we  are  providing  ample  growth  room 
for  the  States — that  don't  have  these  programs.  We  don't  

Mr.  Waxman.  What  you  are  saying?  The  cap  won't  do  any  harm 
because  it  is  a  generous  cap?  What  is  the  reason,  though,  for  a  cap 
at  all? 

Ms.  Wilensky.  The  concern  is  that  other,  unanticipated  conse- 
quences will  arise  either  from  intergovernmental  transfers  or  from 
things  about  the  provider  taxes  that  we  do  not  yet  understand.  I 
don't  think  any  of  us  
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Mr.  Waxman.  Can  you  cite  to  the  committee  the  specific  in- 
stances in  which  these  States  have  abused  the  disproportionate 
share  payment  program? 

Ms.  Wilensky.  They  haven't  and  they  have  a  lot  of  growth  room. 

Mr.  Waxman.  They  have  not  abused  it,  but  you  anticipate,  theo- 
retically, an  abuse  of  the  program  in  the  future  and,  therefore,  you 
are  proposing  a  cap  which  you  think  will  not  do  any  harm? 

Ms.  Wilensky.  Because  it  is  so  much  greater  than  the  amount  of 
expenditures  that  have  occurred  at  any  time  in  the  past  with 
regard  to  disproportionate  share  spending. 

Mr.  Waxman.  This  assumes  doctors  are  going  to  be  misbehaving, 
so  you  make  a  judgment  in  advance  based  on  any  misbehaving; 
this  assumes  the  States  may  be  misbehaving  in  the  future,  even 
though  they  weren't  in  the  past. 

In  your  October  30  statement,  you  did  not  mention  any  problems 
with  respect  to  disproportionate  share  hospitals.  Today,  you  are 
before  us  urging  that  we  end  Federal  matching  payments  for 
almost  all  provider  donations  and  restrict  Federal  matching  funds 
to  revenues  raised  by  provider  taxes  that  are  broad  based  and  uni- 
formly applied. 

In  addition,  you  want  us  to  impose  a  25  percent  cap  on  revenues 
from  legitimate  broad-based  taxes.  And,  as  if  that  were  not  enough, 
you  want  the  Congress  to  impose  a  national  aggregate  cap  on  pay- 
ments to  disproportionate  share  hospitals,  even  in  States  that  don't 
use  either  provider  donations  or  taxes. 

Why?  Can  you  give  the  committee  specific  examples  of  what  you 
consider  to  be  abuses  of  the  reimbursement  of  disproportionate 
share  hospitals  that  you  believe  justify  the  imposition  of  a  12  per- 
cent cap  on  payments? 

Ms.  Wilensky.  What  we  have  done  is  noted  that  in  1991  the 
amount  spent,  was  roughly  half  of  12  percent.  It  was  $1  billion  in 
1990.  We  think  that,  in  all  likelihood,  with  the  change  in  financing 
that  has  been  suggested,  it  will  not  be  a  problem  for  most  States. 
In  fact,  all  of  the  States  that  have  very  large  disproportionate 
share  hospitals  have  these  donation  and  tax  programs. 

However,  we  also  understand  that  the  creativity  of  the  States,  in 
their  fiscal  duress,  has  gone  beyond  what  we  would  otherwise  have 
or  thought  would  occur.  We  do  not  know  the  effects  of  some  of 
these  changes,  and  we  will  not  know  the  effects  until  they  are  im- 
plemented. Disproportionate  share  hospitals  have  been  one  of  the 
routes  used  for  donations  and  taxes. 

We  think  12  percent  is  a  very,  very  generous  limit.  Again,  $1  bil- 
lion was  used  in  fiscal  year  1989  to  1990  for  disproportionate  share 
payments.  The  cap  would  allow  an  amount  of  $14  billion  in  the  ag- 
gregate. It  is  an  enormous  increase. 

Mr.  Waxman.  So  what  you  are  saying  is:  you  know  of  no  prob- 
lems; you  are  worried  States  will  be  creative  and  try  to  figure  out 
how  to  give  care  to  poor  people;  you  are  worried  about  that  innova- 
tion that  States  might  think  of  to  care  for  poor  people  and,  there- 
fore, you  want  to  put  on  a  cap;  but  even  though  you  are  putting  on 
a  cap,  it  is  not  going  to  do  any  harm.  That  is  what  I  am  hearing 
from  you,  Dr.  Wilensky. 

I  want  to  call  on  Mr.  Bliley. 

Mr.  Bliley.  Thank  you,  Mr.  Chairman. 
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Dr.  Wilensky,  could  you  please  describe  the  growth  in  Federal 
expenditures  in  Medicaid  due  to  provider-specific  taxes  and  contri- 
butions in  the  current  growth  in  disproportionate  share  payments? 

Ms.  Wilensky.  I  have  just  mentioned  the  growth  in  dispropor- 
tionate share  payments.  They  were  approximately  $1  billion  in  the 
fiscal  year  1989  to  1990.  They  were  something  like  $7  billion  in 
fiscal  year  1991.  They  are  estimated  at  $14  billion  in  fiscal  year 
1992.  The  issue  of  caps  was  not  really  a  concern.  There  was  more 
concern  about  having  disproportionate  share  payments  than  cap- 
ping them  until  States  found  mechanisms  resulting  fundamentally 
in  100  percent  Federal  funding. 

This  is  a  new  problem  that  has  grown  very  quickly  from  $1  bil- 
lion to  $14  billion  in  a  matter  of  2  years'  time. 

[The  chart  follows:] 
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ESTIMATED  DISPROPORTIONATE  SHARE  PAYMENTS 
FOR  FISCAL  YEARS  89-92 


$  569 
Million 


FY  89 


$  842 

Mill  ion 


FY  90 


$  7  Billion 


FY  91 


$  14.5 
Billion 


FY  92 
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Mr.  Bliley.  Well,  a  question  that  I  have,  that  I  don't  think  has 
been  addressed  this  morning,  with  this  dramatic  growth,  if  it  con- 
tinues, the  share  of  State  funds,  which  under  the  original  intent  of 
the  act  was  supposed  to  be  somewhere  around  50  percent,  what 
happens  to  that  vis-a-vis  the  Federal  share? 

Ms.  Wilensky.  Basically,  the  result  of  the  donations  and  taxes 
funding  mechanisms  that  have  grown  up  in  the  last  couple  of  years 
is  an  increase  in  the  effective  match  rate  from  about  57  percent 
Federal  funding  of  Medicaid  by  the  Federal  Government  to  some- 
thing substantially  greater  than  that,  with  an  ultimate  limit  of  100 
percent. 

Anything  the  Congress  thought  it  was  doing  in  deciding  who  got 
how  much  money  has  basically  gone  out  the  window  because  it  is 
up  to  the  States.  It  is  up  to  the  States  as  to  how  much  revenue  they 
want  to  raise  through  this  mechanism.  It  doesn't  relate  to  their  per 
capita  income  and  it  doesn't  even  relate  to  their  total  Medicaid 
spending. 

Mr.  Bliley.  Well,  it  is  my  understanding  also  that  the  States  are 
the  ones  to  supervise  the  providers  within  the  States  and  to  set  the 
regulations.  It  seems  to  me  that  we  face  a  long-term  problem,  in 
that  as  a  share  of  the  States  would  drop,  vis-a-vis  the  Federal 
share,  the  incentive  to  control  costs  on  the  parts  of  the  States 
would  be  greatly  diminished.  Would  you  agree  with  that  state- 
ment? 

Ms.  Wilensky.  That  is  correct.  The  cost-constraining  features  of 
Medicaid  have  always  been  premised  on  the  fact  the  States  have  to 
put  up  some  amount  of  money,  ranging  between  50  and  17  percent, 
that  will  build  the  restraining  mechanism. 

What  has  happened,  when  you  can  no  longer  assume  that,  you 
basically  have  a  fully  federally  funded  program  with  no  restraints 
in  place. 

Mr.  Bliley.  Could  you  please  describe  the  Pennsylvania  donation 
program? 

Ms.  Wilensky.  We  went  through  this  when  I  was  here  previous- 
ly. There  is  a  chart  that  describes  why  there  is  a  problem.  I  would 
like  to  indicate  again,  for  the  record,  that  this  was  perfectly  legal 
at  the  time  it  was  done. 

Pennsylvania  found  itself,  as  a  result  of  having  lost  a  Boren 
amendment  suit,  in  need  of  increased  funding  for  hospital  rates. 

What  they  did  is  have  about  170  hospitals  get  together  and  form 
a  foundation.  That  foundation  approached  a  lending  institution  and 
borrowed  some  $365  million.  They  gave  the  $365  million  to  the 
State. 

Pennsylvania  has  about  a  55  percent  match.  That  produced  $380 
million  in  Federal  funds.  So  what  came  in  was  the  $365  million, 
borrowed  by  the  disproportionate  share  hospitals,  given  to  the 
State,  and  matched  with  $380  million  from  the  Federal  Govern- 
ment. 

The  State  then  took  the  $365  million  and  gave  it  back  to  the  170 
hospitals  through  increased  disproportionate  share  payments. 
They,  in  turn,  repaid  the  foundation,  who  repaid  the  lending  insti- 
tution. They  now  had  $380  million  left  of  Federal  dollars.  They 
used  that  money  to  increase  the  hospital  payment  rates,  as  they 
were  required  to  do  under  the  court  judgment. 
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It  is  a  very  clear  example  that  the  only  money  from  that  incre- 
mental spending  was  the  Federal  money;  that  the  incremental 
spending,  in  fact,  for  this  particular  activity  was  100  percent  feder- 
ally funded,  zero  State  funded,  although  the  law  says  it  should  be 
55  percent  Federal,  45  percent  State. 

[The  chart  follows:] 
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Mr.  Bliley.  How  many  States  are  currently  using  this  donation 
program? 

Ms.  Wilensky.  Nineteen  States  have  donation  programs.  Nine- 
teen or  20  States  have  tax  programs,  and  some  of  them  have  both. 
Another  five  States  are  thinking  about  it.  There  are  about  five 
States  that  have  neither. 

Mr.  Bliley.  Could  you  also  explain  to  us  the  West  Virginia  pro- 
gram? 

Ms.  Wilensky.  The  West  Virginia  program  is  one  that  has  been 
recently  passed  into  law.  It  has  not  actually  taken  effect.  It  will 
take  effect  January  1992. 

What  they  have  done  is  put  a  23  percent  tax  on  the  Medicaid 
revenue  of  physicians  and  outpatient  departments  of  hospitals.  It 
happens  that  23  percent  is  the  States'  share  of  funding  under  the 
Medicaid  program.  They  are  a  poor  State;  77  percent  Federal,  23 
percent  State  match. 

What  they  have  effectively  done,  by  having  the  23  percent  tax 
level  on  Medicaid  revenues  only  and  a  guarantee  in  the  legislation 
that  returns  each  of  those  dollars  plus  3  percent,  is  converted  their 
outpatient  activities  from  a  77  percent  Federal  funding  program  to 
100  percent  Federal  funding  program. 

[The  chart  follows:] 

WEST  VIRGINIA  PHYSICIAN  REIMBURSEMENT 


Medicaid  fee  

  $100 

$130 

Paid  to  physician  

  100 

100 
(130-30) 

Claimed  for  FFP  

  100 

130 

FFP  

  77 

100 

State  share   

  23 

0 

(30-30) 

Mr.  Bliley.  There  is  no  State  money,  then,  in  the  program? 

Ms.  Wilensky.  Not  in  the  outpatient  part.  The  ambulatory  care 
that  goes  on  outside  the  hospital  and  in  their  outpatient  depart- 
ments, will,  as  of  January,  be  100  percent  federally  funded. 

Mr.  Bliley.  Where  did  they  get  the  23  percent? 

Ms.  Wilensky.  The  23  percent  comes  from  a  23  percent  tax  on 
the  Medicaid  payments  of  physicians  and  hospital  outpatient  de- 
partments. That  money  was  obtained  by  increasing  the  rates  to 
those  providers  and  then  taxing  it  back  dollar  for  dollar  plus  guar- 
anteeing them  a  3  percent  return  above  the  repayment  of  their  tax. 

It  is  a  little  bit  like  what  Maryland  has  proposed,  except  West 
Virginia  is  actually  going  to  make  the  transaction.  Maryland  pro- 
posed doubling  their  physician  payment  rates  and  then  taxing  it 
back  at  exactly  the  amount  of  the  increase  and  putting  that  up  for 
Federal  match. 

They  however,  only  made  it  as  a  paper  transaction.  West  Virgin- 
ia will  actually  carry  out  the  transaction. 

Mr.  Bliley.  The  Inspector  General  has  estimated  that  Federal 
funds  in  October  1990  were  $497  million.  By  July  1991  those  pay- 
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ments  grew  to  $3.8  billion,  and  it  is  estimated  that  they  will  grow 
to  $5.5  billion  in  fiscal  1992.  Could  you  comment  on  this? 

Ms.  Wilensky.  Those  are  the  numbers,  as  best  we  know  them. 
Last  October  this  was  a  small  problem,  eight  or  nine  States,  less 
than  $500  million.  This  October,  it  was  roughly  40  States,  $4  bil- 
lion, and  for  fiscal  year  1992  estimated  at  $5%  billion.  There  is  ba- 
sically nothing  to  stop  this  growth  in  the  future.  It  really  is  some- 
thing that  has  no  boundary. 

Mr.  Bliley.  Well,  I  thank  you,  and  I  commend  you  for  your  work 
with  the  Governors  Association  and  I  note  that — how  many  gover- 
nors have  signed  on? 

Ms.  Wilensky.  We  believe  there  is  agreement  by  the  vast  majori- 
ty of  the  governors.  I  am  not  sure  of  the  precise  count,  but  it  is 
almost  all  of  the  governors  in  the  country  who  have  agreed  that 
they  regard  this  as  a  far  preferable  situation  to  the  current  expec- 
tation for  January  1992. 

It  has  been,  I  think,  a  very  hard  activity  to  have  accomplished, 
trying  to  get  agreement  with  as  diverse  a  group  as  50  different  gov- 
ernors, and  we  are  very  appreciative  of  the  well-intentioned  effort 
of  the  NGA  on  their  behalf  and  of  the  individual  governors. 

Mr.  Bliley.  I  thank  you  very  much. 

I  thank  you,  Mr.  Chairman.  I  yield  back  the  balance  of  my  time. 
Mr.  Waxman.  Thank  you,  Mr.  Bliley. 
Dr.  Rowland? 

Mr.  Rowland.  Thank  you,  Mr.  Chairman. 

Dr.  Wilensky,  I  think  I  understand  the  problem  that  we  face  on 
the  Federal  level  with  this  program  and  what  you  are  trying  to  do 
to  deal  with  it.  I  also  understand  what  the  proposals  may  do  to  my 
own  State  of  Georgia  with  reference  to  the  Medicaid  program. 

You  described  the  administration  proposal  this  morning.  I  be- 
lieve this  was  introduced  on  Saturday  by  Mr.  Michel.  I  really 
haven't  had  a  great  deal  of  time  to  look  at  it,  but  let  me  ask  you 
this: 

Do  you  see  if  there  would  be  any  adverse  effects  to  the  Medicaid 
proposal — if  the  administration's  proposal  is  implemented,  what 
kind  of  adverse  effects  would  we  expect  to  the  program  under  the 
implementation  of  the  administration's  proposal? 

Ms.  Wilensky.  The  administration  proposal  that  I  have  just  de- 
scribed? 

Mr.  Rowland.  That  you  described  in  your  initial  testimony. 

Ms.  Wilensky.  I  do  not  believe  there  is  any  adverse  effect  what- 
soever because  of  the  very  substantial  transition  period.  First,  a 
hold  harmless  moratorium,  until  at  least  October  1,  1992;  for  some 
States  January;  and  for  the  biennium  States,  July  1993.  And,  then, 
quite  generous  transition  periods.  I  do  not  believe  there  are  any 
detrimental  effects. 

Mr.  Rowland.  You  don't  think  even  further  down  the  road  there 
is  any  detriment  to  enacting  this  proposal?  You  don't  believe  that 
there  is  something  that  may  be  unforeseen  that  may  

Ms.  Wilensky.  Dr.  Roland,  I  think  that  in  all  likelihood,  what- 
ever is  done  or  not  done,  will  be  subject  to  congressional  review 
next  year,  the  year  after,  and  the  year  after  that.  I  frankly  hope, 
as  I  have  said  on  a  number  of  occasions,  that  we  will  go  forward 
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with  broader  issues  of  health  care  reform  which  may  or  may  not 
impact  the  Medicaid  program  as  we  now  know  it. 

Why  I  am  very  concerned  is  I  see  a  complete  destabilization  of 
the  Medicaid  program  from  where  we  sit  right  now.  The  normal 
constraining  factors  have  been  blown  off  the  top.  I  do  not  believe 
we  can  have  the  kind  of  moratorium  passed  by  the  House  because 
it  is  only  a  moratorium  on  HCFA. 

The  States  can  do  everything  they  are  doing,  double  it,  triple  it,  I 
quadruple  it.  I  don't  know  exactly  why  Pennsylvania  only  chose  to 
get  $380  million  out  of  this  arrangement.  To  the  best  of  my  knowl- 
edge, they  could  have  gotten  10  times  that. 

I  think  we  are  sitting  on  a  very  big  problem  and  that  we  need  to 
do  something  to  try  to  give  us  fiscal  stability  for  2  or  3  years.  We 
may  want  to  change  the  legislation  in  18  different  ways  by  that 
time.  It  is  obviously  the  prerogative  of  the  Congress  to  do  that  any 
time  they  wish. 

Mr.  Rowland.  One  of  the  things  that  concerns  me,  of  course,  is 
my  own  State  of  Georgia;  what  would  take  place  there.  We  are  in 
the  process  now  of  trying  to  move  from  a  voluntary  contribution  to 
a  provider  tax. 

As  I  understand  it,  this  two-way  moratorium  may  prevent  a 
State  from  doing  that.  This  is  a  Senate  proposal,  I  know,  but  are 
you  familiar  enough  with  that  to  comment  on  whether  or  not  the 
State  would  be  allowed  to  move? 

Ms.  Wilensky.  Let  me  tell  you  what  the  problem  is  and  why  we 
believe  that  what  we  have  set  up  is  really  an  even  more  gentle  way 
to  make  the  transition. 

The  Senate's  bill  holds  things  fixed  until  March  31.  There  are 
two  difficulties.  One,  it  holds  things  fixed  for  purposes  of  Federal 
match;  and,  two,  you  don't  know  what  happens  April  1.  I  don't 
know  when  your  State's  legislative  session  meets,  but  I  assume  

Mr.  Rowland.  Be  over  by  March  31. 

Ms.  Wilensky.  That  is  the  point  we  have  raised  with  the  Senate, 
is  that  their  bill  maximizes  or  at  least  increases  the  uncertainty. 
The  legislative  proposal  that  we  have  worked  on  is  the  equivalent 
of  a  two-sided  moratorium  until  at  least  October;  and  then,  by 
then,  the  States  have  to  go  to  a  broad-based  tax.  A  State  like  Geor- 
gia would,  therefore,  have  until  October  1  to  make  the  transition 
from  its  program. 

Mr.  Rowland.  Voluntary  contribution  program. 

Ms.  Wilensky.  And  this  is  something  we  think  is  very  important; 
that  it  has  to  be  in  effect  by  October  1.  But  you  know  what  you  can 
go  to,  as  opposed  to  just  having  a  moratorium  where  you  don't 
know  what  happens  when  the  moratorium  ends. 

We  understand  the  kinds  of  uncertainty  that  creates.  We  have, 
in  fact,  had  several  discussions  over  the  weekend  with  the  Medic- 
aid  director  from  Georgia. 

Mr.  Rowland.  Thank  you,  Dr.  Wilensky. 

Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Would  you  yield? 

Mr.  Rowland.  Yes,  I  yield. 

Mr.  Waxman.  Dr.  Wilensky,  if  you  are  trying  to  get  some  stabili- 
ty over  the  Medicaid  program  for  a  2-  or  3-year  period,  and  you  do 
have  a  sunset  on  the  cap  on  provider  payments,  why  do  you  have  a  ' 
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cap  on  the  disproportionate  share  payments?  Why  don't  we  have  a 
sunset  on  that  as  well  so  the  Congress  can  look  at  that  issue? 

Ms.  Wilensky.  Well,  basically  the  Congress  can  look  at  that  issue 
whether  or  not  we  have  a  sunset.  You  don't  need  to  have  

Mr.  Waxman.  We  have  no  problem  if  we  have  a  sunset,  then,  on 
that  disproportionate  share  

Ms.  Wilensky.  I  believe  the  administration  does  have  a  problem, 
but  you  can,  in  fact,  have  a  sunset.  You  change  rates  on  us  wheth- 
er or  not  we  agree. 

I  would  regard  whether  or  not  there  is  a  sunset,  whether  25  per- 
cent stays  25  or  whether  12  stays  12,  the  prerogative  of  the  Con- 
gress. The  only  issue  will  be  whether  or  not  there  is  any  scoring 
attached.  I  do  not  know  the  answer  to  that. 

Mr.  Waxman.  Well,  I  raise  the  concern,  because  if  I  accept  your 
point  of  view  that  we  want  to  get  some  stability,  your  concern 
about  the  Federal  Government  being  called  upon  to  put  an  inordin- 
ant  amount  of  money  into  the  Medicaid  programs  at  the  behest  of 
the  States'  systems,  I  can  understand  what  you  are  suggesting,  and 
I  can  understand  why  you  would  have  a  sunset  on  the  cap  on  pro- 
vider payment  limits. 

I  still  don't  understand  why  we  have  a  cap  on  disproportionate 
share  hospitals  and  institutions  at  all,  but  even  if  I  accepted  the 
premise  of  it,  why  not  have  a  sunset? 

Ms.  Wilensky.  We  have  felt  that  has  been,  for  some  States,  not 
all  States,  an  area  that  has  seen  some  real  abuse. 

Mr.  Waxman.  You  are  worried  about  it.  You  haven't  seen  abuse, 
but  

Ms.  Wilensky.  We  have  gotten  burned  pretty  badly  this  year. 
We  had  no  idea  a  year  ago  that  we  would  be  facing  $4  to  $5  billion, 
rather  

Mr.  Waxman.  You  put  a  cap  on  the  abuse  you  know  and  then 
you  let  that  sunset.  Now  the  abuse  you  are  worried  about,  you 
make  a  permanent  change. 

You  said  the  Congress  can  do  whatever  we  want;  we  can  sunset 
that  limit.  Suppose  we  did  that;  we  sunset  the  provision  that  caps 
the  disproportionate  share  of  hospitals;  make  that  change.  Would 
the  administration  veto  this  bill? 

Ms.  Wilensky.  I  don't  have  the  authority  to  give  that  answer.  I 
haven't  asked  the  question  and  I  don't  know  that  there  is  a  formal 
answer. 

Mr.  Waxman.  Thank  you. 

I  thank  the  gentleman  for  yielding  to  me. 

Mr.  Hastert. 

Mr.  Hastert.  Thank  you,  Mr.  Chairman. 

Ms.  Wilensky,  I  have  a  memorandum  here  from  the  State  of  Illi- 
nois, and  I  think  they  were  somewhat  pleased  with  the  negotia- 
tions and  the  progress  that  has  been  made. 

Let  me  ask  you,  I  think  we  have  heard  this  before,  but  I  want  to 
make  it  perfectly  clear — the  intent  is  to  return  the  Medicaid  pro- 
gram, including  the  disproportionate  share  of  hospitals,  back  to  a 
45  to  55  percent  program;  is  that  correct? 

Ms.  Wilensky.  To  make  it  what  the  match  is  in  law,  which  is  on 
the  average  55  percent  Federal,  45  percent  State.  But  to  actually 
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have  the  effective  match  rate  be  what  the  legal  match  rate  is,  yes, 
that  is  the  intent. 

Mr.  Hastert.  So  your  best  case  scenario  is  to  return  this  pro- 
gram to  one  where  there  is  a  predictability? 

Ms.  Wilensky.  Yes. 

Mr.  Hastert.  And  I  understand  that  the  problem  is  that  the 
changes  that  have  been  adopted  by  the  States  that  have  entered 
into  these  programs  was  that  there  was  no  predictability;  is  that 
correct? 

Ms.  Wilensky.  That  is  correct. 

Mr.  Hastert.  Could  you  walk  us  through  or  describe  the  Ken- 
tucky provider  tax  program?  Is  there  a  hold  harmless  provision  in 
their  law  or  could  you  explain  how  that  happened? 

Ms.  Wilensky.  The  short  answer  is  yes,  there  is  a  hold  harmless 
provision.  They  have  a  provider  tax  on  certain  hospitals  and  other 
Medicaid  providers.  They  have  a  hold  harmless  provision  in  that  no 
hospital  will  receive  less  than  its  assessed  tax.  The  moneys  received 
from  the  tax  go  into  two  funds  for  use  by  the  Medicaid  program. 

The  disproportionate  share  benefits  from  one  fund  go  to  individ- 
ual hospitals  based  on  the  number  of  Medicaid  inpatient  days,  and 
the  second  fund  uses  moneys  to  increase  payments  to  other  Medic- 
aid providers. 

We  like  to  use  Kentucky  as  an  example  of  an  inappropriate  tax 
because  it  is  hold  harmless.  The  people  who  pay  the  tax  are  guar- 
anteed to  get  it  back. 

If  Kentucky  were  to  convert  to  a  broad-based  provider  tax,  a 
broad-based  hospital  tax,  it  would  be  well  within  the  limits  that  we 
are  talking  about.  It  would  be  something  like  4  percent  of  Medicaid 
expenditures. 

Mr.  Hastert.  So  our  problem  with  Kentucky  is  in  its  narrow  con- 
figuration now  that  guaranties  the  return  of  the  money.  If  it  were 
to  become  a  broad-based  provider  tax,  we  would  not  have  a  prob- 
lem with  it.  Thank  you. 

Mr.  Chairman,  there  is  a  chart  here  that  my  staff  has  provided 
me.  I  think  it  would  be  of  some  interest  to  the  rest  of  the  members. 
We  are  going  to  pass  that  out. 

Mr.  Waxman.  Without  objection,  it  is  distributed. 

Mr.  Hastert.  Thank  you.  There  are  several  States  that  are  high- 
lighted in  this  chart,  and  we  are  not  picking  on  any  State  in  par- 
ticular. However,  it  is  in  our  interest  to  look  at  this.  These  are 
some  of  the  States  that  oppose  or  still  oppose  the  administration's 
agreement. 

My  good  friend  here  on  the  other  side  of  the  dais  here  from  Ala- 
bama. His  State  started  out  in  1989  with  a  $300,000  payment.  This 
chart  shows  that  their  State  Medicaid  program  has  certainly  expe- 
rienced some  growth  there.  Now  a  State  like  Pennsylvania,  started 
out  with  a  $5  million  payment  in  1989  and  now  is  well  over  $1  bil- 
lion. Could  you  walk  us  through  those  numbers,  please? 

Ms.  Wilensky.  The  concern  that  you  have  

Mr.  Kostmayer.  Would  the  gentleman  yield  for  1  second?  That  is 
as  a  result  of  the  court  decision.  The  Commonwealth  was  compelled 
to  increase  the  amount  of  money  it  was  providing  to  the  hospitals 
because  of  a  court  decision. 

Mr.  Hastert.  Was  it  a  Federal  court  or  State  court? 


407 


Mr.  Kostmayer.  A  Federal  court. 

Ms.  Wilensky.  Excuse  me,  the  court's  decision,  as  I  understand 
it,  required  the  State  to  increase  its  regular  payments  for  hospitals 
taking  care  of  Medicaid  patients,  it  didn't  require  it  to  increase  its 
disproportionate  share. 

The  reason  the  disproportionate  share  payments  went  up  is  the 
particular  funding  mechanism  that  I  used  ran  the  money  through 
the  disproportionate  care  hospitals.  The  court  case  found  the  State 
paid  hospitals  for  taking  care  of  its  Medicaid  patients  at  an  inad- 
equate rate.  The  State  needed  more  money  to  increase  that  base 
payment  for  hospital  care. 

In  order  to  do  that,  it  leveraged  the  donation  money  and  re- 
turned it  through  the  disproportionate  share  payments.  The  funda- 
mental court  decision  was  that  the  State  had  to  increase  its  hospi- 
tal payments  for  Medicaid,  but  it  wasn't  just  its  disproportionate 
share  payments.  That  was  the  funnel  that  was  used  to  cycle  the 
money.  Had  the  State  of  Pennsylvania  chosen  to  put  in  a  State 
income  tax,  sales  tax,  or  any  other  tax  to  increase  its  Medicaid  ex- 
penditures and  not  run  the  donations  through  disproportionate 
share  hospitals,  the  same  payment  increase  could  have  gone  on  to 
the  hospitals. 

Mr.  Hastert.  One  of  the  provisions — and  I  am  asking  the  ques- 
tion, I  am  not  sure  I  have  the  answer — but  one  of  the  provisions  of 
the  agreement  is  that  disproportionate  share  hospitals,  as  well  as 
other  hospitals,  now  have  to  be  a  participant  in  fundraising;  is  that 
correct,  whether  it  is  a  tax  or  a  contribution? 

Ms.  Wilensky.  They  don't  have  to  be.  They  frequently  are. 

The  money  typically  comes  in  through  donations  or  narrow-based 
provider  taxes  where  you  only  tax  the  Medicaid  business;  and  the 
money  frequently  goes  because  there  is  a  great  deal  of  flexibility, 
to  disproportionate  share  payments.  The  six  hospitals  on  the  list 
have  high  disproportionate  share  payments.  They  also  all  have  sub- 
stantial donations  or  narrow-based-provider  taxes. 

It  is  not  uncommon.  The  growth  rate  that  is  shown  on  the  tables 
between  1991  and  1992  vary  between  100  percent  and  what  looks 
like  10,000  percent,  because  of  the  circumstances  of  the  funds.  It 
tends  to  work  that  way.  It  doesn't  have  to. 

[The  chart  follows:] 

DISPROPORTIONATE  SHARE  PAYMENTS  OF  SELECTED  STATES 

State  Fiscal  year  1989        Fiscal ^year  1991         Fiscal gar  1992 

Alabama                                                                $300,000  $200,000,000  $397,000,000 

Georgia                                                                    940,000  85,000,000  241,000,000 

Kansas                                                                   4,400,000  30,000,000  362,920,000 

Kentucky                                                                   280,000  55,000,000  287,900,000 

Pennsylvania                                                              5,500,000  6,500,000  1,182,000,000 

Wyoming   51,000  133,600 

Mr.  Hastert.  I  am  asking  a  question  in  general.  I  know  every 
State  is  different  in  its  needs.  In  most  States,  disproportionate 
share  hospitals,  are  they  large  city  or  county  hospitals,  or  are  they 
the  rural  hospitals? 
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Ms.  Wilensky.  In  a  number  of  States,  unfortunately,  they  are 
every  single  hospital  in  the  State. 

In  Alabama,  you  need  to  serve  2  percent  of  the  State's  Medicaid 
patients  in  order  to  be  a  disproportionate  share  hospital,  and  every 
single  hospital  is  a  disproportionate  share  hospital. 

There  are  about  a  half  a  dozen  States  that  have  chosen  to  make 
every  single  hospital  disproportionate  share.  When  this  was  first 
enacted,  as  I  understand — I  was  obviously  not  in  this  position — the 
concern  had  been  in  the  early  1980's  that  as  we  moved  off  cost- 
based  reimbursed  and  onto  the  notion  of  the  efficiently  organized 
hospital,  some  of  the  urban,  although  I  suspect  some  of  the  rural 
hospitals  also,  that  were  financially  distressed  could  get  hit  very 
hard.  And  letting  the  States  give  those  hospitals  that  tend  to  have 
a  lot  of  low-income  patients  a  little  more  money  was  thought  to  be 
a  good  idea. 

I  think  what  has,  in  fact,  happened  bares  no  relationship  to  the 
commonsense  notion  of  how  to  use  this  money. 

Mr.  Hastert.  The  growth  in  disproportionate  share  hospitals  is 
really  what  we  are  talking  about?  What  is  the  cause  of  it?  Is  the 
cause  because  there  is  more  money  available,  and  it  is  serving  a 
greater  and  greater  population  that  was  not  served  prior? 

Ms.  Wilensky.  The  problem  is,  in  many  States  it  has  nothing  to 
do  with  disproportionate  spending  at  all.  Again,  excuse  me,  Mr. 
Kostmayer,  the  case  of  Pennsylvania  is  used  because  it  is  easier  to 
understand.  Some  of  them  are  more  complicated. 

The  fact  that  $380  million  went  back  to  the  disproportionate 
share  hospitals  so  they  could  repay  their  loan  didn't  mean  any- 
thing about  what  any  hospital  was  doing.  It  was  a  way  to  complete 
the  circle  of  funding. 

The  hospitals  borrowed  the  money,  and  the  way  to  return  the 
money  they  borrowed  was  through  a  disproportionate  share  pay- 
ment. 

The  reason  that  happens  is  that  there  is  no  upper  payment  limit 
on  what  a  State  can  pay  for  disproportionate  share,  and  there  is  no 
restriction  on  what  hospitals  can  be  designated.  It  is  that  reason 
that  has  let  them  become  such  a  convenient  vehicle. 

Mr.  Hastert.  What  I  am  saying,  are  those  dollars  being  spent 
more  carefully  for  some  people? 

Ms.  Wilensky.  Sometimes.  Even  in  this  case,  it  was  just  a  way  to 
get  the  money.  Pennsylvania's  case  was  just  a  loop.  It  wasn't  repre- 
senting any  additional  State  funding  at  all,  or  any  additional 
spending.  It  was  used  to  get  Federal  dollars  for  increased  payments 
to  hospitals. 

Mr.  Hastert.  If  I  may,  Mr.  Chairman,  for  1  minute,  those  Feder- 
al dollars  actually  replaced  State  dollars  being  paid  

Ms.  Wilensky.  In  the  case  of  Pennsylvania,  Federal  dollars  re- 
placed State  dollars  that  would  have  otherwise  had  to  be  paid  as  a 
result  of  the  court  order. 

The  State  had  two  choices:  put  up  its  own  money,  so  it  could  in- 
crease its  hospital  payments  rates  to  hospitals  it  was  paying  too 
little;  or  find  a  way  that  the  Federal  Government  pays  100  percent 
of  the  increase  to  those  hospitals. 

Mr.  Hastert.  I  don't  want  to  pick  on  Pennsylvania.  Let's  talk 
about  Illinois. 
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The  increase  in  the  dollars  that  were  spent  in  Illinois,  are  those 
dollars  that  would  have  normally  been  picked  up  by  the  State? 
Ms.  Wilensky.  Yes. 
Mr.  Hastert.  Thank  you. 
Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Will  the  gentleman  yield  to  me?  They  would 
either  be  picked  up  by  the  State  or  a  lower  reimbursement  would 
be  paid  to  the  children's  hospitals  or  the  public  hospitals  in  Illinois; 
is  that  correct? 

Ms.  Wilensky.  Right.  In  the  case  of  Pennsylvania  they  didn't 
have  the  option,  because  the  court  said  they  couldn't  have  lower 
rates;  they  had  to  have  higher  rates.  Therefore,  Federal  funds  dis- 
placed what  would  have  otherwise  meant  higher  State  payments. 

In  other  States,  Federal  funds  from  donations  and  provider  taxes 
may  well  be  used  to  change  the  rates.  It  is  their  option.  It  is  not 
our  option.  It  is  not  your  option. 
Mr.  Waxman.  Mr.  Kostmayer. 

Mr.  Kostmayer.  Well,  you  say  there  is  no  upper  limit  on  the 
amount  provided  to  hospitals  for  disproportionate  share. 
Ms.  Wilensky.  The  amount  that  can  be  paid. 
Mr.  Kostmayer.  Can  be.  You  would  cap  that  at  12  percent;  is 
that  right? 

Ms.  Wilensky.  Let  me  explain.  What  I  was  referring  to  is  that 
right  now,  at  a  specific  hospital  level,  there  is  no  limit  as  to  what 
can  be  paid  back,  whether  it  is  100  percent  of  costs,  200  percent  of 
costs,  10,000  percent  of  costs. 

Mr.  Kostmayer.  But  that  would  imply  that  there  are  hospitals 
indeed  getting  100  percent  of  costs. 

Ms.  Wilensky.  And  500  percent  of  costs — I  don't  know  about 
Pennsylvania,  but  other  places  in  the  country  are  getting  substan- 
tially more  than  their  costs. 
Mr.  Kostmayer.  For  Medicaid. 

Ms.  Wilensky.  They  are  getting  substantially  more  than  costs 
defined  by  any  definition,  because  it  is  a  way  to  get  money  into  the 
system.  There  was,  as  a  result  of  OBRA  1987,  a  removal  of  the 
upper  payment  limit  on  what  a  hospital  could  be  paid  under  Medic- 
aid disproportionate  share. 

Mr.  Kostmayer.  I  understand  what  you  are  saying,  and  I  am 
sure  you  know  more  about  the  national  situation.  Certainly  in 
Pennsylvania  it  is  not  a  problem  that  big  urban  hospitals  are  being 
paid  too  much  for  Medicaid  service  they  provide.  It  is  not  a  com- 
plaint we  are  getting,  and  I  am  sure  it  is  not  a  complaint  you  are 
getting. 

Ms.  Wilensky.  In  large  part  at  the  Governor's  request,  we  will 
not  try  to  limit  payment  rates  to  particular  hospitals.  We  only 
want  to  put  some  payment  limit  on  the  total  pool. 

Mr.  Kostmayer.  That  is  the  effect.  If  you  cap  the  total  pool,  you 
are  affecting  individual  hospitals.  It  translates  into  payments  to  in- 
dividual hospitals. 

Ms.  Wilensky.  We  are  allowing  a  maximum  amount  of  flexibility 
to  the  States  in  terms  of  definition  and  how  to  pay  those  amounts. 
We  are  saying,  you  decide  who  should  qualify  for  disproportionate 
share,  and  how  to  pay  them.  It  is  only  that  total  pool  of  money  we 
are  limiting. 


410 


Mr.  Kostmayer.  Isn't  it  fair  to  say  that  under  this  proposal, 
large  urban  hospitals  that  treat  large  numbers  of  Medicaid  pa- 
tients will  still  not  be  able  to  get  reimbursed  for  their  full  costs? 

Ms.  Wilensky.  No.  We  believe  that  the  12  percent  limit  is  suffi- 
ciently high  enough,  and  in  Pennsylvania's  case,  my  understanding 
is  that  it  is  20  percent. 

But  again  what  we  have  done  is  to  grandfather  in  20  percent.  We 
are  not  asking  the  States  to  come  down.  We  are  keeping  them  at 
that  high  level. 

Mr.  Kostmayer.  For  the  period,  or  whatever? 

Ms.  Wilensky.  As  total  expenditures  grow,  spending  on  dispro- 
portionate share,  even  if  it  doesn't  drop,  will  become  a  smaller  and 
smaller  percent  of  expenditures  because  the  base  is  growing. 

It  is  my  opinion  that  the  only  reason  Pennsylvania  is  having  this 
enormous  proportion  of  disproportionate  share  payments  is  because 
of  those  donation  programs.  It  is  my  personal  opinion  that  when 
Pennsylvania  is  required  to  have  a  broad-based  tax,  it  will  look 
much  more  like  the  rest  of  the  country. 

Mr.  Kostmayer.  Do  you  think  that  will  dramatically  improve  the 
situation  in  Pennsylvania?  I  think  the  reason  Pennsylvania  is 
having  a  problem  is  that  we  are  in  the  grips  of  a  savage  national 
recession. 

We  have  an  enormous  underclass  in  our  great  urban  centers,  and 
millions  of  people  who  can't  provide  for  themselves  for  medical 
care;  and  the  hospitals  are  overwhelmed  with  patients  who  can't 
pay  for  themselves  and  are  paid  for  under  a  Medicaid  system, 
which  can't  reimburse  the  hospitals  for  the  services  they  provide. 

That  seems  to  me  to  be  the  problem,  the  central  problem. 

Ms.  Wilensky.  If  the  Congress  thinks  that  the  55  percent  Feder- 
al match  that  Pennsylvania  gets  under  law  is  too  little  and  that  it 
should  be  65  percent  or  85  percent  or  100  percent,  that  is  obviously 
the  Congress'  right  to  make  that  change. 

What  is  not  right  is  to  allow  a  single  State,  without  the  consent 
of  all  of  the  taxpayers  or  their  representatives  in  Congress,  to 
engage  in  activities  that  you  may  think  represents  55  percent  Fed- 
eral funds,  but  really  is  100  percent  Federal  with  the  increment. 
That  is  really  what  the  problem*  is. 

We  think  the  12  percent  limit  will  allow  substantial  dispropor- 
tionate share  spending.  We  are  trying  to  cap  total  spending. 

Mr.  Kostmayer.  I  understand  the  point  you  are  making,  and  it  is 
a  valid  point,  although  you  know,  of  course,  that  since  1986,  Penn- 
sylvania has  increased  the  amount  it  is  spending  on  Medicaid  by 
$800  million. 

Ms.  Wilensky.  And  we  spend  55  cents;  every  time  you  do  that, 
we  more  than  double  it. 

Mr.  Kostmayer.  I  don't  want  you  to  think  Pennsylvania  is  in- 
volved in  some  kind  of  scheme  to  enrich  itself.  We  are  doing  this 
because  we  are  in  terrible  shape.  We  have  just  enacted  an  increase 
in  our  State  taxes  of  $3  billion,  because  unemployment  has  sky- 
rocketed, because  of  all  the  reasons  I  have  just  cited  and  won't  cite 
again.  That  is  why  it  had  to  be  done. 

Under  your  proposal,  a  hospital  would  be  taxed,  based  on  its 
gross  receipts? 
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Ms.  Wilensky.  If  a  State  chose  to  have  a  broad-based  provider 
tax.  It  has  to  be  broadly  defined.  Either  its  gross  receipts,  or  I  be- 
lieve in  the  statutory  language  we  have  also  included  net  operating 
revenue,  which  is  a  term  of  art,  I  am  told,  for  accountants — some- 
thing that  covers  broadly  all  of  their  income. 

Mr.  Kostmayer.  But  not  the  number  of  Medicaid  patients  it 
treats? 

Ms.  Wilensky.  Right. 

Mr.  Kostmayer.  That  would  not  qualify  as  broadly  based? 
Ms.  Wilensky.  Not  just  Medicaid-based  payments.  That  would 
not  qualify. 

Mr.  Kostmayer.  Let  me  ask  about  the  example  of  a  rural  hospi- 
tal which  is  taxed  on  this  broad-based  notion.  Is  this  reimbursed  on 
the  number  of  Medicaid  patients  it  treats?  That  seems  to  me 
unfair,  because  a  rural  hospital  might  have  a  relatively  small 
number  of  Medicaid  patients. 

It  is  being  taxed  on  one  basis,  a  portion  of  its  gross  receipts— 
under  your  proposal,  it  could  work  this  way — and  yet  not  be  reim- 
bursed in  a  fair  way,  because  it  is  being  reimbursed  on  the  number 
of  Medicaid  patients  it  has,  which  is  relatively  small.  So  it  is  giving 
an  awful  lot  and  not  getting  back  very  much. 

Ms.  Wilensky.  Please  understand,  as  an  economist,  I  am  person- 
ally not  a  fan  of  hospital  taxes.  They  are  not  wonderful  taxes.  We 
don't  know  who  actually  pays  the  tax. 

The  States  have  said  by  their  actions  they  would  like  to  be  able 
to  use  provider  taxes  as  part  of  their  arsenal  in  funding  their  pro- 
grams. What  we  are  saying  is,  if  you  want  to  tax  the  groups  that 
receive  directly  the  benefits  of  Federal  matching  money,  you  have 
to  do  so  under  certain  rules. 

This  whole  thing  is  a  bit  bizarre.  There  is  no  other  program  I  can 
think  of  where  the  direct  recipients  are  called  on  to  pay  part  of  the 
tax.  It  is  our  view  that  if  it  is  a  broad-based  tax,  there  will  be  the 
normal  working  of  a  tax;  that  is,  there  will  be  a  lot  of  people  asked 
to  put  up  money  who  don't  get  it  right  back.  Without  a  redistribu- 
tion, you  couldn't  have  the  normal  tensions  of  a  tax. 

We  are  not  telling  States  they  have  to  use  these  types  of  taxes.  If 
they  do,  they  have  to  use  them  in  certain  ways  that  don't  guaran- 
tee a  dollar  for  dollar  return  of  the  tax.  That  is  how  we  got  in  trou- 
ble. 

But  you  are  right,  that  is  exactly  what  will  happen. 

Mr.  Kostmayer.  It  seems  unfair  to  those  hospitals  not  able  to 
meet  their  costs  already,  that  they  are  paying  a  larger  share  of  the 
tax,  but  being  reimbursed  on  a  basis  which  doesn't  benefit  them. 

Ms.  Wilensky.  The  reimbursement  for  Medicaid  presumably  goes 
to  where  Medicaid  activities  are  occurring.  It  is  not  unreasonable 
to  have  expenditures  for  Medicaid  going  to  where  the  Medicaid 
people  are. 

The  question  of  whether  the  State  wishes  to  fund  its  part  of  the 
matching  through  a  physician  tax,  a  hospital  tax,  a  pharmacy  tax, 
a  sales  tax,  a  property  tax  or  anything  else,  is  not  the  issue.  We  are 
saying  if  those  paying  the  tax  are  part  of  the  group  that  received 
money  from  the  Medicaid  program,  then  the  tax  has  to  be  broad 
based.  A  State  doesn't  have  to  have  a  tax  program,  but  if  it  wants 
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to  get  into  it  at  all,  it  must  be  broad  based,  and  the  reason  is  you 
don't  have  an  effective  hold  harmless. 

Mr.  Kostmayer.  The  Senate  Finance  Committee  has  negotiated  a 
moratorium  until  March,  Congressman  Waxman's  

Ms.  Wilensky.  I  am  much  more  opposed  to  Congressman  Wax- 
man's  moratorium  because  we  are  the  only  people  under  a  morato- 
rium. The  States  are  open  to  do  anything  and  everything  they  so 
choose  until  September.  I  know  it  has  been  called  a  moratorium.  It 
is  a  mighty  funny  moratorium. 

The  Senate's  moratorium  is,  in  fact,  a  true  moratorium;  that  is, 
everything  gets  frozen  as  of  a  particular  time.  It  keeps  it  from  get- 
ting worse.  So  it  is  better. 

The  administration  has  said  it  will  recommend  the  President 
veto,  period,  the  Waxman  bill.  Excuse  me,  I  don't  remember  the 
H.R.  number. 

Mr.  Kostmayer.  We  like  to  call  it  the  Waxman  proposal  here. 

Ms.  Wilensky.  There  has  not  been  a  veto  statement  on  the  other 
because  it  at  least  freezes  every  thing.  It  does  not  allow  the  situa- 
tion to  get  worse,  but  it  continues  terrible  uncertainty  for  the 
States.  The  States  that  have  legislatures  that  go  out  in  April  are 
going  to  go  through  March  and  really  hope  that  by  March  31  the 
Congress  gets  it  together  enough  to  pass  some  legislation. 

We  think  that  our  proposal,  because  it  is  effectively  a  moratori- 
um until  at  least  October,  does  the  same  thing  as  the  Senate's  pro- 
posal. The  Congress  can  come  in  the  spring  and  change  the  policy 
part  that  kicks  in  October  1  any  way  it  wants  to  by  passing  legisla- 
tion that  overrides  it. 

Mr.  Kostmayer.  If  you  don't  object  to  the  principle  of  States  en-  j 
acting  provider-based  taxes  under  certain  circumstances,  why 
would  you  limit  it  to  25  percent? 

Ms.  Wilensky.  Our  concern  has  been  that  for  some  very  highly 
leveraged  States,  that  is,  States  that  have  75,  80  percent  match,  it 
is  easy  to  have  an  effective  hold  harmless.  For  States  like  Pennsyl- 
vania, with  the  55  percent,  it  is  much  less  of  a  concern. 

It  was  why  we  ultimately  agreed  to  go  as  high  as  25  percent,  to 
grandfather  in  everybody  who  was  above  25  percent,  and  to  agree 
to  a  sunset  beyond  that. 

We  think,  effectively,  we  probably  don't  have  to  be  as  concerned 
as  we  were  initially. 

Mr.  Waxman.  Will  the  gentleman  yield?  If  it  is  a  high  match 
State  you  are  worried  about,  why  do  you  put  a  25  percent  cap  on 
all  States? 

Ms.  Wilensky.  Again,  this  was,  as  the  other  cap — 25  percent  af- 
fects six  or  seven  States.  We  have  agreed  those  only  six  or  seven 
States  can  stay  where  they  are,  and  the  cap  will  sunset  in  3  years,  j 
after  when  we  have  had  time  to  observe  it. 

So  we  think,  effectively,  we  have  given  enormous  amount  of 
growth  room,  if  States  choose  to  go  that  direction. 

Again,  it  is  because  we  have  been  burned  by  not  seeing  what 
would  happen  this  last  year;  we  want  a  little  protection  for  our-  | 
selves  in  the  next  couple  

Mr.  Waxman.  What  you  have  is  a  solution  that  goes  beyond  the 
problem,  as  you  have  defined  the  problem. 
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Ms.  Wilensky.  Right  now  we  have  a  very  big  problem  with  no 
solution.  I  guess  we  need  to  decide  which  is  worse. 

Mr.  Kostmayer.  The  solution  is  to  scrap  our  health  care  system 
in  this  country  and  start  over  again  by  having  national  health  in- 
surance. 

Mr.  Waxman.  Mr.  Dannemeyer. 

Mr.  Dannemeyer.  I  want  to  thank  you,  Ms.  Wilensky,  for  your 
leadership  and  striving  to  get  some  sanity  into  how  we  finance 
Medicaid  in  this  country.  I  personally  thank  you  for  that. 

Our  disagreement  has  been  worked  out  as  to  who  gets  to  score 
what  fiscal  impact;  would  it  be  CBO  or  OMB  or  somebody  else? 


Second,  irrespective  of  who  is  scoring,  what  is  the  latest  estimate 
of  what  the  fiscal  impact  on  the  Medicaid  expenditure  side  will  be 
for  the  fiscal  year  1992,  if  the  agreement  you  were  able  to  work  out 
is  adopted  by  Congress? 

Ms.  Wilensky.  The  agreement  is  that  the  White  House,  OMB, 
will  do  the  official  scoring.  We  believe  that  is  what  was  agreed  to 
under  the  Budget  Enforcement  Act  of  1990. 

It  is  my  understanding  that  the  White  House  believes  this  could 
be  accomplished  in  a  budget  neutral  way.  It  would  withdraw  our 
interim  final  regulations,  and  replace  it  with  this  legislation  being 
passed. 

It  is  my  understanding — although  I  don't  know  if  there  has  been 
a  formal  transmission  of  that;  there  obviously  would  be  at  the  ap- 
propriate time — that  it  does  not  have  a  scoring  implication.  We  be- 
lieve that  we  will  spend  from  the  Federal  side  for  fiscal  year  1992, 
between  $65  and  $67  billion  under  Medicaid,  about  $100  billion 
with  the  State's  shares  for  fiscal  year  1992. 
This  will  hold  us  to  no  more  than  that. 
Mr.  Dannemeyer.  I  hope  that  that  proves  to  be  the  case. 
Let  me  ask  a  further  question.  As  a  part  of  this  agreement,  are 
there  any  revisions  for  scaling  back  some  of  these  mandates  that 
the  chairman  of  this  committee,  my  colleague,  Mr.  Waxman,  has 
forced  on  the  States  of  the  Union  over  the  last  5  years — so  exten- 
sively, I  might  add,  that  49  governors  of  the  Union  have  been  writ- 
ing to  ask  Congress  to  stop  loading  up  on  mandates?  Are  we  scaling 
back? 

Ms.  Wilensky.  I  don't  believe  there  is  in  any  part  of  the  legisla- 
tion I  am  aware  of  now,  either  in  the  Senate  or  in  the  bill  that  has 
been  introduced  on  the  administration's  behalf  on  Saturday. 

Mr.  Dannemeyer.  The  reason  I  make  that  observation  is  that  I 
went  to  the  Rules  Committee  this  past  week  asking  for  authority  to 
offer  such  an  amendment  when  we  took  the  bill  up  last  Tuesday. 
The  Rules  Committee,  with  an  open  smile  on  their  face,  said,  well, 
it  is  an  open  rule,  go  ahead  and  offer  it,  knowing  full  well  that  my 
amendment  to  modestly  scale  back  mandates  was  not  germane.  Be- 
cause they  had  the  wisdom  on  the  majority  side,  Mr.  Waxman,  to 
attach  their  legislative  vehicle  to  the  1980  Reconciliation  Act,  and 
my  amendment  would  only  have  been  germane  to  title  XIX  Medic- 
aid. However,  my  amendment  last  Tuesday  on  the  House,  the  par- 
liamentarian ruled  it  not  germane. 

So  the  whole  structure  of  the  legislative  process  in  the  House 
was  that  Medicaid  spending  can  only  go  up,  which  is  what  the  mor- 
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atorium  would  have  done;  but  it  can't  go  down,  because  amend- 
ments to  let  it  go  down  by  a  vote  of  the  House  are  not  germane. 

It  is  an  interesting  place  that  is  supposed  to  be  the  people's 
House. 

In  closing,  let  me  make — I  have  served  on  this  committee  for, 
well,  a  few  years,  I  have  watched  folks  come  into  these  hearing 
rooms.  I  don't  mean  to  put  them  in  a  spot,  but  I  am  always  curious 
when  these  hearings  take  place — if  you  have  it  in  your  heart  to  do 
so,  I  would  be  interested  in  anybody  in  this  hearing  room  raising 
their  hand  who  does  not  make  their  living  directly  or  indirectly  on 
Federal  spending. 

There  are  about  75  or  80  people  in  the  hearing  room.  I  saw  three 
or  four  hands  go  up.  And  I  think — I  don't  mean  to  embarrass  any- 
body, but  I  think  what  is  happening  in  our  society  is  that  those  of 
us  who  work  in  this  town  become  so  wrapped  up  in  the  process  of 
administering  spending  to  the  beneficiaries  that  we  lose  sight  of 
the  working  men  and  women  who  are  not  here.  They  are  out  work- 
ing, raising  their  family,  raising  their  kids,  running  the  charitable 
societies  of  our  society,  depending  on  those  of  us  elected  sitting  up 
here  to  represent  them,  but  we  are  influenced  far  too  often  by  the 
people  whose  lives  and  livelihood  are  dependent  upon  the  recipi- 
ents and  the  spending  of  public  money. 

It  has  got  so  bad — as  you  know,  we  are  adding  $480  billion  to  the 
national  debt  this  year.  And  if  we  continue  on  this  course  by — Mr. 
Waxman,  he  makes  no  bones  about  it.  His  goal  is  to  have  the  Fed- 
eral Government  take  over  the  entire  Medicaid  spending,  to  relieve 
the  States  from  that.  I  am  saying,  there  are  governors  around  the 
States  saying,  hallelujah,  I  am  for  that  guy.  But  Mr.  Waxman  has 
never  given  an  indication  or  a  clue  as  to  where  the  money  is  going 
to  come  from. 

Given  the  fact  we  are  taxing  ourselves  at  95  percent  of  GNP,  I 
suppose  maybe  he  believes  raising  taxes  is  the  equitable  way  to  go. 
I  don't  believe  that  is  the  way  we  should  go. 

I  want  to  thank  you  for  the  contribution  you  are  making  here. 
Thank  you. 

Mr.  Waxman.  Mr.  Bilirakis,  do  you  wish  to  ask  some  questions? 

Mr.  Bilirakis.  Mr.  Chairman,  it  would  be  unfair  for  me  to  even 
try  to  think  of  any  questions,  because  of  my  untimely  arrival,  but  I 
did  want  to  commend  all  of  the  people,  Dr.  Wilensky  and  others, 
who  were  involved  in  the  conferences  and  negotiations,  the  bar- 
gaining and  everything  that  took  place  with  the  governors  through- 
out America. 

I  understand  that  40  signed  on.  I  am  curious  to  know  about  the 
other  10.  I  suppose  maybe  the  committee  has  already  acquired  an- 
swers in  that  regard.  Are  the  other  10  opposed,  or  are  they  not 
committed? 

I  understand  the  State  of  Florida  signed  on,  but  now  they  are 
telling  us  they  are  starting  to  back  off  somewhat.  Do  you  have  any 
explanation  in  that  regard? 

I  guess,  Mr.  Chairman,  it  is  unfair  for  me  to  ask  questions,  yet 
here  I  have  asked  one,  if  you  don't  mind. 

Ms.  Wilensky.  Let  me  answer  the  second  part. 

I  think  there  was  some  confusion  with  the  statutory  language  on 
the  part  of  the  State  of  Florida.  There  was  some  confusion  whether 
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the  net  operating  revenues,  which  is  the  tax  base  that  Florida  uses, 
were  meant  as  the  broad-based  tax. 

We  did  attempt  to  clarify.  It  is  my  sense,  after  having  met  and 
spoken  with  people  from  Florida  on  Friday,  that  they  are  once 
again  comfortable;  however,  Ray  Scheppach  of  the  National  Gover- 
nors' Association  is  going  to  be  the  next  witness,  and  he  can  speak 
directly  to  that.  There  are  a  few  States,  and  I  think  it  is  less  than 
five,  that  have  great  concerns  about  it,  but  this  is  the  kind  of  thing 
where  it  takes  time  to  make  sure  everybody  understands  exactly 
what  it  is.  Although  I  do  like  to  point  out  that,  relative  to  what 
happens  in  reconciliation,  this  takes  full  disclosure  to  new  heights. 

The  fact  is,  people  have  known  for  a  couple  of  weeks  the  broad 
outlines  of  this  plan.  The  broad  outlines  have  been  exactly  as  they 
are  in  the  legislation  for  2V2  weeks.  The  legislative  language  has 
been  floated  around.  People  have  had  a  chance  to  look  with  micro- 
scopes at  what  it  means,  so  that  while  more  time  for  contemplation 
can  always  add  something,  it  is  not  like  this  proposal  is  a  complete 
unknown. 

But  if  you  want  to  know  anything  more  specific  about  specific 
States,  Mr.  Scheppach  is  probably  a  better  witness  to  inquire  of. 

Mr.  Bilirakis.  That  being  the  case,  we  will  hold  off  until  the 
next  witness. 

Mr.  Chairman,  thank  you  for  your  part  in  all  of  this.  I  guess 
there  is  really  no  question  that  the  Congress  hastened,  conceivably, 
this  agreement  among  the  directors,  governors  and  the  administra- 
tion. 

I  hazard  to  say  this  because  I  am  not  really  sure  yet  how — who  it 
affects  adversely  and  who  it  may  not  affect  adversely,  but  hopeful- 
ly we,  the  Congress,  will  pay  a  lot  of  attention  to  this  agreement 
because,  after  all,  theoretically,  these  people  do  represent  the 
grassroots. 

Thank  you,  Mr.  Chairman.  They  know  better  than  we  how  it  af- 
fects their  States,  I  guess  is  what  I  am  trying  to  say.  Thank  you. 

Mr.  Waxman.  Thank  you.  I  am  going  to  recognize  myself  for  a 
second  round  of  questioning.  Let's  step  back  for  a  minute.  A  year 
ago  we  were  in  the  conference,  and  we  agreed  to  end  voluntary 
contributions  and  permit  provider  taxes,  which  we  introduced  to  be 
broad-based  provider  taxes. 

Now,  what  you  are  proposing  is  exactly  that,  which  I  think  is  ex- 
isting law,  but  you  are  also  trying  to  get  a  25  percent  cap  on  legiti- 
mate broad-based  provider  taxes.  But  that  cap  is  going  to  sunset 
out  after  3  years.  Is  that  correct? 

Ms.  Wilensky.  Yes. 

Mr.  Waxman.  So  you  scared  the  States  with  a  proposal  which  we 
think  was  illegal,  with  regulations  that  were  so  outrageous,  that 
would  have  thrown  them  into  chaos;  and  you  have  gotten  them  to 
buy  off  on  a  25  percent  cap  on  provider  payments. 

In  addition,  now,  not  at  the  table,  all  the  hospitals  that  are  dis- 
proportionate share  hospitals  are  suddenly  brought  in.  They 
weren't  in  these  negotiations.  And  they  are  faced  with  a  cap  on 
how  much  money  they  can  get  by  way  of  reimbursement. 

Now,  the  argument  for  that  is  that  some  of  these  disproportion- 
ate share  hospitals  are  getting  a  lot  of  money  because  of  voluntary 
contributions  or  provider  taxes  that  are  coming  back  to  them  in 
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some  way.  Yet  the  cap  is  also  on  disproportionate  share  hospitals 
that  get  no  money  from  provider  taxes  or  from  voluntary  contribu- 
tions. Suddenly,  States  that  have  been  doing  everything  you  think 
is  proper  have  their  payments  to  disproportionate  share  hospitals 
limited. 

One  of  the  things  that  worries  me  about  this  12  percent  dispro- 
portionate share  cap  is  that  it  is  completely  insensitive  to  what  is 
happening  at  any  individual  hospital.  It  is  just  an  arbitrary  nation- 
al cap.  It  is  not  even  a  cap  on  that  institution;  it  is  a  national  cap. 

And  the  reason  the  disproportionate  share  payments  may  in- 
crease is  partly  a  function  of  how  many  patients  go  into  the  hospi- 
tal. If  more  patients  show  up  and  need  inpatient  care,  the  State 
will  have  to  spend  more  in  making  payments  to  these  hospitals. 

You  say  the  12  percent  cap  is  very  generous.  We  don't  know  if  it 
is  very  generous.  We  don't  even  know  what  the  problem  is  we  are 
correcting. 

Your  answer  is  that  the  solution  to  the  problem  we  don't  know 
we  are  correcting  is  not  a  tough  solution.  We  don't  know  that  to  be 
the  case.  We  don't  know  if  that  is  going  to  be  the  case  in  every 
State  for  every  year  from  now  on.  And  this  cap  is  going  to  be  a 
permanent  cap.  If  you  are  so  certain  that  it  is  not  going  to  be  an 
imposition,  why  bother  to  impose  it? 

Ms.  Wilensky.  Let  me  comment  on  several  you  made,  and  then  I 
have  a  question  for  you. 

Mr.  Waxman.  I  have  an  answer  for  you. 

Ms.  Wilensky.  I  thought  last  year  we  had  agreed  to  broad-based 
provider  taxes.  But  what  is  in  the  statute  unfortunately  does  not 
require  broad-based  provider-specific  taxes.  It  was  why,  in  part,  I 
made  my  comment  that,  however  rushed  the  Congress  may  regard 
what  we  have  been  doing,  it  is  infinitely  more  relaxed  a  process 
than  a  reconciliation  process. 

I  believe  most  of  the  difficulties  with  regard  to  disproportionate 
share  have  been  associated  with  these  donation  and  tax  problems.  I 
do  

Mr.  Waxman.  But  your  solution  is  far  beyond  those  dispropor- 
tionate share  hospitals;  is  that  correct? 

Ms.  Wilensky.  That  is  leading  me  to  the  question  I  want  to  ask 
you. 

We  do  believe  that  because  a  lot  of  the  States  that  have  very 
high  disproportionate  share  payments  have  been  dependent  on  do- 
nations or  narrow-based  taxes,  that  our  proposal  will  permit  very 
substantial  amounts  of  growth  for  the  other  hospitals. 

But  what  I  want  to  know  from  you  is,  were  that  to  be  changed, 
were  it  to  be  sunsetted,  would  you  then  support  the  proposal? 

Mr.  Waxman.  I  would  certainly  be  very  interested  in  this  propos- 
al under  those  circumstances,  because  what  offends  me  the  most  is 
what  you  are  doing  in  the  disproportionate  share  hospital  area. 
That  worries  me  the  most. 

It  offends  me  because  that  wasn't  on  the  table.  That  wasn't  the 
issue  of  concern.  And  I  would  certainly  be  interested  in  something 
that  does  not  make  a  permanent  solution  to  a  problem  that  doesn't 
exist.  Because  I  don't  know  what  is  going  to  happen  to  some  of 
these  hospitals — children's  hospitals,  county  hospitals,  public  hospi- 
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tals,  hospitals  that  serve  a  disproportionate  share  of  Medicaid  and 
uninsured  patients. 

One  of  the  odd  features  of  this  proposal  is  that  there  is  a  pool  of 
money,  and  you  have  to  rearrange  it  among  the  States.  Obviously 
you  can't  get  12  percent  if  you  are  not  at  12  percent;  you  are  going 
to  get  less  because  other  States  are  getting  more.  Even  though 
there  may  be  increases  to  a  hospital  because  of  a  crime  wave  or  an 
epidemic  hitting  a  hospital  in  a  city  with  a  large  amount  of  AIDS 
problems,  whatever  the  situation  may  be,  if  these  people  end  up  on 
Medicaid  and  go  to  these  hospitals,  these  hospitals  are  going  to 
have  their  revenues  squeezed  down  upon — in  a  way  that  has  noth- 
ing to  do  with  the  problem  that  is  before  us. 

For  example,  you  characterized  moratoria.  The  Waxman  morato- 
rium, you  thought,  was  not  a  good  idea,  because  that  moratorium 
was  onesided.  There  is  a  Senate  moratorium;  they  try  to  be  twosid- 
ed,  but  for  a  short  period  of  time.  You  describe  your  proposal  as  a 
moratorium  as  well.  Why  not  just  place  a  moratorium  on  the  prob- 
lem that  is  before  us,  and  then  let  us  think  through  whether  there 
is  a  problem  with  disproportionate  share? 

Ms.  Wilensky.  Do  that  anyway.  The  fact  of  the  matter  is,  our 
bill  is  effectively  a  twosided  moratorium  until  at  least  October  1, 
and  for  some  States,  through  June  1993.  You  can  come  in,  change 
your  mind  over  the  summer,  and  change  whatever  portion  of  the 
policy  you  need  to. 

Mr.  Waxman.  Suppose  we  adopted  what  you  are  now  calling  a 
moratorium,  which  is  this  25  percent  limit  for  3  years,  sort  of  a  3- 
year  moratorium  defining  provider  taxes.  Suppose  we  just  adopted 
that.  Would  you  anticipate  the  administration  signing  that? 

Ms.  Wilensky.  I  think  if  there  was  nothing  on  disproportionate 
share,  they  would  not;  but  I  am  not  here  to  give  you  that  formal 
answer.  I  do  believe  that  the  concern  has  been  particularly  about  a 
future  relationship  between  intergovernmental  transfers  and  dis- 
proportionate share. 

Mr.  Waxman.  What  bothers  me  then  is  that  what  really  is  now 
suddenly  popping  up  as  the  issue  is  how  to  squeeze  down  on  the 
hospitals  that  serve  a  large  number  of  poor  people.  And  this  is  an 
agreement  where  those  people  were  not  at  the  table,  and  we  are 
being  asked  to  impose  on  them  a  permanent  cap,  without  knowing 
what  the  consequence  is  going  to  be  of  this  permanent  cap. 

Your  proposal  prohibits  the  Secretary  from  posing  any  limitation 
on  what  hospitals  the  States  can  designate  as  disproportionate 
share.  This  means  the  States  could  designate  hospitals  that  treat 
relatively  few  Medicaid  or  uninsured  patients  as  disproportionate 
share,  give  them  additional  payments,  and  reduce  the  amount 
available  to  those  public  or  children's  hospitals  that  really  need  it. 
And  since  you  proposed  the  regulation  on  October  31,  that  would 
limit  the  hospitals  that  States  could  designate  as  disproportionate 
share.  I  think  you  can  see  it  is  not  good  policy,  yet  the  proposal  you 
are  bringing  out  before  us  today  clearly  allows  it. 

Does  this  mean  that  whenever  the  administration  faces  a  choice 
between  good  public  policy  and  an  expenditure  cap,  it  will  take  the 
cap? 

Ms.  Wilensky.  No,  it  means  that  when  the  administration  enters 
into  a  compromise  with  a  group  of  governors,  and  maximum  flexi- 
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bility  is  critical  to  the  governors,  and  if  we  don't  have  specific 
limits,  then  having  overall  limits  is  important  to  the  administra- 
tion in  reaching  a  compromise.  And  that  is  what  we  have  done. 

Mr.  Waxman.  It  is  troubling  because  now  the  definition  of  dis- 
proportionate share  hospitals  can  be  broadened  in  terms  of  the  

Ms.  Wilensky.  Oh,  no.  Excuse  me.  The  flexibility  is  maximum, 
but  it  is  no  greater  than  what  exists  today  as  we  speak.  It  is  the 
same  flexibility. 

Mr.  Waxman.  But  it  is  something  that  you  thought  might  

Ms.  Wilensky.  There  is  a  different  way  to  approach  that,  yes. 

Mr.  Waxman.  You  have  amended  that  idea? 

Ms.  Wilensky.  Yes. 

Mr.  Waxman.  I  am  not  sure  I  understand,  or  a  lot  of  other 
people  understand,  exactly  how  this  cap  would  work.  My  own  State 
of  California,  according  to  your  figures,  has  total  Medicaid  pay- 
ments to  disproportionate  share  hospitals  in  fiscal  year  1992  esti- 
mated at  $1.6  billion,  or  13.2  percent  of  the  State's  total  Medicaid 
spending  for  the  year. 

How  much  will  California  be  allowed  to  spend  on  disproportion- 
ate share  hospitals  in  fiscal  year  1992?  How  much  will  California 
be  allowed  to  spend  in  1993?  And  walk  me  through  this,  because 
we  are  talking  about  a  payment  on  disproportionate  share  that  is 
higher  than  that  cap. 

Ms.  Wilensky.  It  depends  on  how  much  the  base  grows.  It  would 
be  allowed  to  spend  at  least  as  much  as  its  base  growth  once  it 
came  down  to  12  percent.  As  long  as  it  is  at  13.6,  above  12  percent, 
it  cannot  increase  in  dollar  amounts  disproportionate  share  pay- 
ments until  it  gets  to  12  percent. 

Once  you  are  at  12  percent,  it  grows  as  the  growth  of  expendi- 
tures on  Medicaid  in  the  State. 

Mr.  Waxman.  So  it  is  stuck  at  $1.6  billion? 

Ms.  Wilensky.  Until  whatever  time  it  takes  California  to  go 
from  13.6  to  12  percent. 

Mr.  Waxman.  So  the  disproportionate  share  of  California  will 
not  grow? 

Ms.  Wilensky.  Until  it  is  at  12  percent. 

Mr.  Waxman.  Even  though  there  are  reasons  for  this  dispropor- 
tionate share  to  these  hospitals  to  grow,  and  notwithstanding  that 
provider  taxes  and  voluntary  contributions  will  already  be  fixed  by 
your  proposal? 

Ms.  Wilensky.  That  is  correct. 

Mr.  Waxman.  For  a  hospital  that  is  below  it,  they  will  be  al- 
lowed to  rise  until  they  get  to  12  percent? 
Ms.  Wilensky.  For  the  States,  yes. 

Mr.  Waxman.  So  the  States'  share  would  rise  

Ms.  Wilensky.  Rise  according  to  two  factors. 
Mr.  Waxman.  Okay. 

Ms.  Wilensky.  First  is  its  own  growth  in  Medicaid  spending,  and 
the  second  is  an  allocated  share  that  picks  up  the  fact  that  the 
States  that  are  above  12  percent  aren't  growing.  That  will  mean 
getting  up  to  12  percent  will  be  a  bigger  and  bigger  amount.  And, 
of  course,  many  of  the  States  that  are  now  at  these  very  high  rates 
of  25  or  28  percent,  when  they  actually  have  to  use  real  taxes  as 
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opposed  to  100  percent  Federal  funding,  we  assume  it  will  come 
down  to  rates  that  are  much  closer  the  average  for  the  country. 

And  that  will,  again,  permit  a  much  bigger  growth  for  those  that 
are  below  the  12  percent. 

Mr.  Waxman.  I  certainly  would  feel  a  lot  better  about  a  cap  that 
sunsets. 

Ms.  Wilensky.  I  will  pass  that  along. 

Mr.  Waxman.  At  least  we  know  we  are  not  doing  permanent 
damage,  only  temporary  damage,  possibly. 

Mr.  Bliley,  do  you  have  any  further  questions? 
Mr.  Dannemeyer. 

Mr.  Dannemeyer.  You  are  concerned  about  the  hospitals  not 
being  at  the  bargaining  table.  Were  the  governors  there  at  the  bar- 
gaining table  last  year  when  the  agreement  was  discussed? 

Mr.  Waxman.  We  had  proposals  that  passed  through  both 
Houses. 

Mr.  Dannemeyer.  I  think  the  point  is  that,  you  know,  the  gover- 
nors weren't  there,  to  my  knowledge. 

Mr.  Waxman.  The  administration  was  there.  Any  further  ques- 
tions on  this  side? 

Mr.  Kostmayer. 

Mr.  Kostmayer.  Doctor,  in  Pennsylvania,  if  I  am  correct,  about 
160  hospitals  out  of  300  qualify  as  providing  disproportionate  share. 
That  is  about  20  percent,  you  said  earlier — I  think  you  are  right — 
about  20  percent  of  the  State's  Medicaid  budget  or  about  $1.1  bil- 
lion. So  explain  to  me  if  the  administration's  regulation  is  imple- 
mented, what  will  happen  in  my  State. 

Ms.  Wilensky.  Okay.  Pennsylvania  will  continue  to  be  able  to 
provide  $1.1  billion  in  disproportionate  share  payments  if  it  so 
chooses.  It  will  not  be  able  

Mr.  Kostmayer.  For  what  period  of  time? 

Ms.  Wilensky.  Until  another  law  is  written.  Or  until  you  get  to 
12  percent. 

Mr.  Kostmayer.  We  have  got  to  get  to  12  percent. 

Ms.  Wilensky.  Right.  As  your  base  grows,  what  is  now  20  per- 
cent will  obviously  become  19,  18,  16,  depending  on  how  fast  your 
base  grows.  When — if  we  are  still  under  this  statute — Pennsylva- 
nia, gets  to  12  percent,  then  you  grow  by  whatever  the  total  growth 
in  your  State  expenditures  were. 

Again,  what  we  are  trying  to  do  is  to  give  the  States  maximum 
flexibility  about  how  they  spend  it,  but  limit  the  total  amount.  It  is 
not  at  all  clear  to  us  that  if  Pennsylvania  no  longer  has  a  dona- 
tions program  of  the  nature  that  it  has,  that  it  will  continue  to  use 
this  type  of  spending.  But  it  may,  and  we  are  saying,  if  it  does,  it 
can  continue  to  do  so  until  that  amount  represents  12  percent. 

Mr.  Kostmayer.  But  these  disproportionate  share  hospitals 
would  have  to — I  know  this  20  percent  figure  is  a  State  figure.  It 
doesn't  apply  to  individual  hospitals,  but  it  obviously  translates 
into  an  effect,  into  an  impact  on  individual  hospitals. 

They  would  end  up  having  their  share  reduced? 

Ms.  Wilensky.  Unless  the  State  decided  that,  in  fact,  it  would 
like  to  concentrate  its  spending  a  little  more;  that  is,  perhaps  

Mr.  Kostmayer.  Or  given  the  situation  in  the  States  currently, 
that  is  unlikely? 
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Ms.  Wilensky.  I  don't  mean  in  terms  of  who  ir  a  disproportion- 
ate share  hospital.  I  don't  know  what  percejtt^of  the  hospitals  are 
disproportionate  share.  .^f^ 

Mr.  Kostmayer.  I  am  told  160  out  6f300.  The  standard  is  consid- 
erably more  rigid  than  it  is  in  Alabama,  where  2  percent  of  Medic- 
aid patients  qualify. 

Ms.  Wilensky.  The  State  may  decide  it  would  rather  designate 
130. 

Mr.  Kostmayer.  It  reminds  me,  I  represent  a  town,  Mr.  Chair- 
man, in  my  district,  they  had  a  problem  with  sewage  bubbling  out 
from  the  manhole  covers,  actually  bubbling  up  into  the  street,  be- 
cause they  didn't  want  to  spend  money  on  the  sewage  treatment 
plan,  so  they  soldered  the  manhole  covers  down. 

We  simply  can't  decide  these  hospitals  no  longer  provide  dispro- 
portionate shares,  if  they  do. 

Ms.  Wilensky.  Actually  under  our  proposed  rule,  it  depends  on 
how  you  define  "disproportionate  share,"  the  160  would  have  to 
come  down. 

If  we  don't  have  this  legislation,  then  our  proposed  rule  on  dis- 
proportionate share  permits  only  hospitals  that  are  providing 
above  the  mean  amount  of  care  to  Medicaid,  and  low-income  pa- 
tients to  be  designated  as  disproportionate  share,  which  is  a  com- 
monsense  definition  of  disproportionate  share.  The  State  will  have 
to  designate  some  fewer  number  of  hospitals  as  disproportionate 
share. 

Again,  we  say  how  much  more  disproportionate  share  hospitals 
may  be  paid  above  the  regular  rate,  and  who  qualifies  is  something 
we  will  leave  to  the  State's  best  judgment.  We  are  not  trying  to  tie 
their  hands,  although  if  we  don't  go  our  legislative  route,  we  will, 
in  fact,  be  issuing  such  a  final  regulation. 

Mr.  Kostmayer.  I  will  conclude,  Mr.  Chairman,  but  I  just  am 
stuck  with  this  notion  that  it  seems  to  me  to  be  an  entirely  arbi- 
trary cap  on  hospitals  which  end  up  treating  large  numbers  of  poor 
people. 

I  don't  see  how  you  can — maybe  I  am  wrong,  but  I  don't  see  how 
can  you  get  around  the  fact  that  this  is,  in  the  end,  going  to  affect 
the  quality  of  care  that  poor  people  in  the  country  get,  and  the 
level  of  care. 

Mr.  Waxman.  Will  the  gentleman  yield  to  me?  We  went  through 
this  situation  in  California.  California  is  going  to  be  stuck  at  the 
same  amount  that  they  now  pay  for  disproportionate  share. 

Presumably,  Governor  Wilson  from  California  has  agreed  to  this. 
Why  shouldn't  he?  He  doesn't  want  to  pay  more  money  out  of 
State  revenues  to  these  disproportionate  share  hospitals.  This 
limits  what  he  has  to  pay  to  these  children's  hospitals  and  county 
hospitals  that  take  care  of  the  poor. 

The  Federal  Government,  the  State  government  doesn't  have  to 
pay  more  than  that  limit.  That's  a  good  deal  for  the  people  at  the 
table.  But  the  children's  hospitals,  the  county  hospitals,  the  public 
hospitals  weren't  at  that  table,  and  they  are  the  ones  that  are 
going  to  find  a  decreasing  amount  of  money  to  help  them  with 
their  problems,  as  they  become  severe. 
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And  second,  California  isn't  even  a  State  with  a  provider  tax. 
And  suddenly  California  is  being  penalized  by  a  12  percent  limit  on 
what  they  can  provide  for  disproportionate  share  hospital. 

I  maintain  that  on  this  disproportionate  share  limit,  no  one  has 
any  idea  what  the  consequence  is  going  to  be  a  few  years  from  now. 
And  if  we  put  a  permanent  change  in  the  law,  we  may  well  all 
very  much  regret  it,  even  though  I  think  Dr.  Wilensky  is  sincere 
when  she  thinks  no  harm  will  be  done.  We  don't  know  that  that  is 
the  case. 

I  thank  the  gentleman  for  yielding. 
Mr.  Hall. 

Mr.  Hall.  Mr.  Chairman,  thank  you.  I  am  not  sure,  the  40  per- 
cent of  the  governors  that  have  signed  off,  is  that  on  a  concept,  or 
is  that  on  some  specifics? 

Ms.  Wilensky.  Again,  I  will  tell  you  the  general  response  that  I 
have.  You  are  having  the  executive  director  of  the  National  Gover- 
nors' Association  next,  and  if  you  want  to  know  specifically,  you 
ought  to  direct  it  to  him.  My  understanding  is  that  the  vast  majori- 
ty, something  in  the  40's,  of  governors  have  agreed  that  the  NGA- 
administration  proposal  is  substantially  preferable  to  any  of  their 
other  choices. 

Those  States  have  seen  draft  legislative  language,  as  well  as  a 
concept  paper.  We  have  had,  I  believe,  two  different  mailings  go 
out  to  the  States,  to  the  governors'  offices.  One  that  was  early  draft 
language,  which  created  all  the  problems  of  having  early  draft  lan- 
guage circulated,  and  then  a  later  version. 

So  it  is  my  understanding  that  the  governors'  offices  have  seen 
both  early  and  late  legislative  language  describing  the  specifics  of 
this  proposal.  They  have  obviously  seen  a  concept  paper,  a  4-page 
concept  paper  that  describes  in  some  detail,  not  just  broad  con- 
cepts, of  precisely  how  this  would  work,  including  Texas. 

But  again,  Mr.  Scheppach  is  here  from  the  National  Governors' 
Association,  and  he  is  a  better  person  to  describe  how  governors  re- 
spond to  this  proposal. 

Mr.  Hall.  I  guess  I  just  wanted  to  hear  you  say  that  what  you 
said  to  them  was  what  they  heard  you  say,  and  that  they  under- 
stood it.  I  understand  they  were  negotiating  on,  up  into  the  night 
j     last  night. 

Ms.  Wilensky.  There  were  a  couple  of  States  that,  because  they 
were  able  to  look  at  final  legislative  language  and  pour  over  each 
word,  asked  us  in  ways  they  don't  normally  have  opportunities  to 
ask,  what  did  we  specifically  mean  by  that,  does  that  include  or  not 
include  something.  There  are  a  couple  of  States  that  have  asked  us 
to  clarify  precisely  what  some  phrase  meant,  either  in  statute  or  in 
report  language. 

And  we  have  been  trying  to  respond,  to  explain  as  clearly  as  we 
can  what  this  language  means,  which  is  good.  I  am  not  saying  that 
is  bad,  but  it  is  not  unusual  that  when  you  go  through  detailed  doc- 
uments and  people  have  a  chance  to  pour  over  them,  people  have 
some  questions  to  ask. 

Mr.  Hall.  I  guess  Congress  is  going  to  have  to  try  to  understand 
it,  because  apparently  we  are  going  to  have  to  address  it. 
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Ms.  Wilensky.  You  have  some  kind  of  moratorium,  you  have 
what  I  hope  will  be  the  NGA  proposal,  or  you  get  our  regulations. 
So  the  fact  is,  something  is  going  to  happen. 

We  think  that  the  NGA-administration  proposal,  which  is  effec- 
tively a  twosided  moratorium  until  at  least  October  with  a  series  of 
policies  that  begins  to  kick  in  thereafter,  is  vastly  superior  to  any 
of  the  other  choices  because,  among  other  things,  the  States  have 
guidance  about  what  will  happen  when  the  moratorium  ends — 
unless  you  change  your  mind  and  change  it.  But  they  at  least  have 
some  idea  about  what  they  are  going  into. 

Mr.  Hall.  I  think  if  you  have  signed  off  on  the  20  percent,  and 
40  percent  of  the  States  have  signed  off  on  that  and  they  under- 
stood what  they  were  doing,  that  would  be  of  great  interest  to  me, 
and  I  think  to  this  committee,  and  I  think  to  this  Congress.  Be- 
cause since  the  beginning  of  the  Medicaid  program  in  1965,  States 
have  been  able  to  derive  up  to,  I  think,  60  percent  of  the  non-Fed- 
eral share  of  the  program  from  localities. 

Ms.  Wilensky.  This  is  not  affecting  that. 

Mr.  Hall.  That  doesn't  touch  that? 

Ms.  Wilensky.  That  was  one  of  the  Texas  concerns  about  inter- 
governmental transfers;  and  intergovernmental  transfers  will  be 
allowed,  as  they  have  been  previously,  in  regulation,  unless  they 
are  directly  related  to  a  provider  tax  or  donation. 

Mr.  Hall.  Okay.  Will  it  be  subject  to  the  25  percent  cap? 

Ms.  Wilensky.  No. 

Mr.  Hall.  It  will  not  be? 

Ms.  Wilensky.  No.  Intergovernmental  transfers  will  continue  as 
they  are  under  current  law. 

Mr.  Hall.  Under  your  proposal,  will  transfers  of  public  funds  to 
the  State  Medicaid  agency  from  counties  that  operate  hospitals  or 
clinics,  or  from  hospital  districts,  or  from  State  medical  schools  be 
subject  to  the  prohibitions  on  voluntary  contributions? 

Ms.  Wilensky.  They  are  subject  to  the  prohibition  on  voluntary 
donations,  but  they  are  not  prohibited  as  intergovernmental  trans- 
fers of  assessments  or  taxes.  The  whole  purpose  of  the  provision  re- 
lating to  intergovernmental  transfers  is  that  a  county  can't  do 
something  that  the  hospital  couldn't  do  if  it  did  directly.  So  if  the 
county  is  a  medical  provider,  it  cannot  make  a  provider  donation. 

Other  than  that,  intergovernmental  transfers  can  proceed  as 
they  have  been — any  amounts,  assessments,  taxes  that  represent 
the  taxes  on  the  county — which,  in  the  case  of  Texas,  may  be  a  hos- 
pital district.  Those  kinds  of  transfers  are,  in  fact,  appropriate. 

Mr.  Hall.  Just  for  the  record,  let  me  get  this  question  asked  and 
answered.  Will  these  intergovernment  amount  transfers  be  subject 
to  the  restrictions  that  would  apply  to  provider  taxes,  including  the 
125  percent  cap,  yes  or  no?  The  answer  I  would  like  is  no. 

Ms.  Wilensky.  The  answer  is  no. 

Mr.  Hall.  Thank  you,  ma'am. 

Mr.  Waxman.  Will  the  gentleman  yield  to  me? 

Just  so  can  I  clarify  it,  because — I  have  heard  a  conflict,  and  I 
want  to  

Ms.  Wilensky.  That  is  fair  enough. 

Mr.  Waxman.  California,  if  I  can  be  parochial,  on  behalf  of  Mr. 
Dannemeyer  and  myself  
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Mr.  Dannemeyer.  Just  one  reservation  there. 
Mr.  Hall.  That  is  the  odd  couple. 
Don't  change  my  "no." 

Mr.  Waxman.  California  has  an  arrangement  

Ms.  Wilensky.  You  asked  a  very  specific  question,  I  want  to  be 
sure  I  am  giving  you  a  specific  answer, 

Mr.  Waxman.  Well,  let's  get  an  answer.  I  wonder  how  many 
people  who  signed  off  on  this  agreement  had  a  complete  under- 
standing of  the  details. 

Ms.  Wilensky.  The  answer  to  Mr.  Hall's  comment  remains  no. 

Mr.  Waxman.  California  has  an  arrangement  with  the  counties, 
and  the  counties  run  the  health  care  program  for  poor  people,  and 
they  run  the  Medicaid  program.  If  a  county  taxes  people  in  the 
county  and  sends  money  to  the  State  to  help  pay  for  the  Medicaid 
share,  is  that  considered  a  provider  payment? 

Ms.  Wilensky.  No,  it  is  an  intergovernmental  transfer. 

Mr.  Waxman.  And,  therefore,  there's  no  limit,  that  25  percent 
limit  does  not  apply? 

Ms.  Wilensky.  That  is  correct. 

Mr.  Bilirakis.  Mr.  Chairman,  may  I?  Dr.  

Ms.  Wilensky.  This  stuff  is  complicated;  there  is  no  question. 

Mr.  Waxman.  That  is  why  Congress  should  have  some  time  to 
look  it  over  and  get  reactions,  and  have  other  people  have  a  chance 
to  think  it  through  and  give  us  their  reactions,  based  on  a  real  un- 
derstanding of  what  is  happening.  Because  if  we  make  mistakes  on 
legislation,  we  end  up  ruing  the  day.  For  example,  the  administra- 
tion probably  regrets  the  1985  Reagan  proposals  that  allowed  vol- 
untary transfers. 

Mr.  Bilirakis.  The  charitable  contributions  will  no  longer  be  al- 
lowed after  the  end  of  this  year. 

Ms.  Wilensky.  If  they  are  made  by  providers.  Real  charitable 
contributions  will  continue  to  be  allowed. 

Mr.  Bilirakis.  Yes,  we  trust  that  will  always  be  the  case. 

Getting  back  to  the  gentleman  from  Pennsylvania — the  State  of 
Pennsylvania,  this  hospital  pooling  settlement  agreement — have 
you  seen  this  chart,  $365  million  donated,  et  cetera? 

Ms.  Wilensky.  Yes,  we  have  it  reproduced  here.  [See  p.  401.] 

Mr.  Bilirakis.  The  $365  million  that  was  donated  went  back  to 
the  donators  in  what  form? 

Ms.  Wilensky.  Disproportionate  share  payments. 

Mr.  Bilirakis.  Disproportionate  share  payments? 

Ms.  Wilensky.  Correct. 

Mr.  Bilirakis.  Prior  to  these  donations  having  been  made,  hospi- 
tals billed  the  State;  it  was  for  Medicaid  services,  is  that  right,  and 
that  money  came  out  of  the  pool  that  the  State  received,  the  shar- 
ing amount — the  Federal  Government's  share  and  the  State's 
share? 

Ms.  Wilensky.  Roughly. 

Mr.  Bilirakis.  All  right. 

What  happened  after  the  $365  million  that  was  contributed?  Did 
the  billings  to  the  State  greatly  exceed  what  the  ordinary,  the  bil- 
lings ordinarily  were? 

Ms.  Wilensky.  Yes. 

Mr.  Bilirakis.  That  has  how  they  got  the  money  back? 
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Ms.  Wilensky.  Right. 

Mr.  Bilirakis.  By  "puffing,"  if  I  can  use  that  term,  the  billings. 
Ms.  Wilensky.  By  the  rates.  The  rates  changed. 
Mr.  Kostmayer.  Not  greatly,  though. 

Ms.  Wilensky.  Well,  Pennsylvania  has  a  big  program  so  

Mr.  Bilirakis.  Was  it  Pennsylvania  law  that  determined  what 
those  rates  would  be  and  that  those  rates  would  be  increased?  I 
hated  to  pick  on  Pennsylvania,  because  that  was  really  my  State 

that  I  was  raised  in,  and  I  have  always  considered  myself  

Mr.  Kostmayer.  Not  not  a  true  Pennsylvanian. 

Mr.  Bilirakis.  But  in  using  that  as  an  illustration  

Ms.  Wilensky.  Because  it  was  a  donation  program,  I  don't  know 
whether  the  State  literally  put  in  statute  the  specific  rates.  Dona- 
tion programs  have  a  peculiarity  about  them  that  is  different  from 
provider  taxes. 

Mr.  Bilirakis.  Well,  because  donation  programs  are,  I  trust,  no 
longer  going  to  be  with  us,  these  type  of  donation  programs  

Ms.  Wilensky.  The  moratorium  enacted  in  the  House  of  Repre- 
sentatives last  week  allows  donation  programs  to  flourish  until 
next  September  or  October.  I  think  you  will  see  donation  programs 
that  even  we  haven't  dreamed  of. 

Mr.  Bilirakis.  Well,  now,  Pennsylvania  again,  picking  on  my 
former  State,  fiscal  year  1989,  the  disproportionate  share  of  pay- 
ments, $5.5  million.  That  grew,  or  at  least  estimated  to  grow  in  the 
fiscal  year,  to  better  than  $1  billion. 

Ms.  Wilensky.  Full  Federal  funding  does  amazing  things. 

Mr.  Bilirakis.  And  yet  the  gentleman  from  Pennsylvania  says 
just  a  slight  increase  in  those  billings,  if  you  will.  Did  this  work  the 
same  way,  as  far  as  from  provider-specific  taxes  were  concerned? 

Ms.  Wilensky.  No,  this  is  probably  the  most  flagrant  and  it  is 
the  clearest.  The  provider-specific  taxes,  if  they  are  broad  based,  as 
Florida's  are,  regular  taxes  in  that  there  are  winners  and  losers. 

If  it  is  narrow-based  provider  tax,  such  as  West  Virginia  is  pro- 
posing now  for  its  nonhospital  providers  where  they  only  tax  the 
Medicaid  revenue  and  then  guarantee  that  the  amount  of  the  tax 
will  be  returned  plus  2  or  3  percent,  that  is,  effectively,  the  same  as 
the  donation  program;  that  is,  some  group  puts  up  some  money, 
the  Feds  match  it,  the  State  then  returns  it  to  the  units  that  put  it 
up.  And  the  only  new  money  in  the  system  is  the  Federal  money.  It 
is  almost  always  the  case  with  the  donations. 

The  narrow-based  taxes  that  have  hold  harmless  provisions  func- 
tion as  donations,  essentally.  Some  of  them  involve  some  amount  of 
redistribution.  Some  broad-based  taxes,  like  Florida's,  involves  a  lot 
of  redistribution.  We  are  not  against  the  broad-based  taxes.  We  are 
against  the  ones  in  effect  or  in  part  hold  taxpayers  harmless. 

Mr.  Waxman.  Mr.  Bilirakis,  would  you  yield  to  me  for  just  a 
second? 

Mr.  Bilirakis.  Yes,  Mr.  Chairman. 

Mr.  Waxman.  Evidently,  you  recited  Pennsylvania  as  a  State 
that  has  abused  the  disproportionate  share  payments.  Can  you  cite 
another  State  that  has  had  a  problem  that  you  consider  offensive 
with  respect  to  disproportionate  share  payments? 

Ms.  Wilensky.  Alabama  has  a  very  high  rate  of  disproportionate 
share  payments  of  some  26  percent.  Alabama  engages  in  donations 
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and  taxes  and  hold  harmless.  Now,  they  are  actually  in  the  process 
of  rolling  over  their  donation  program  to  a  provider  tax,  since  they 
knew  donations  were  going  to  be  out.  But  they  effectively  return 
all  of  their  money,  in  any  case. 

In  fact,  those  States  that  have  more  than  20  percent  dispropor- 
tionate share  payments  tend  to  have  either  hold  harmless  taxes  or 
donations  associated  with  them.  South  Carolina  

Mr.  Waxman.  Alabama,  South  Carolina.  What  else? 

Ms.  Wilensky.  Nevada  is  20  percent. 

Mr.  Waxman.  They  have  20  percent  what?  Disproportionate 
share? 
Ms.  Wilensky.  Yes. 

Mr.  Waxman.  Do  they  have  provider  taxes,  voluntary  contribu- 
tions? They  just  pay  more  in  disproportionate  share  than  you 
would  like?  What  is  the  abuse? 

Ms.  Wilensky.  I  don't  know  if  I  have  the  specifics  of  Nevada 
with  me.  I  don't  have  it  with  me.  I  will  have  to  provide  you  with 
that. 

[The  information  follows:] 

Nevada's  disproportionate  share  program  will  pay  approximately  $78  million  in 
fiscal  year  1992.  This  amount  represents  20.15  percent  of  the  state's  Medicaid  ex- 
penditures. The  12  percent  cap  will  freeze  payments  until  State  medical  expendi- 
tures grow  sufficiently  to  allow  the  national  percentage  cap  to  be  reinstated. 

With  respect  to  provider-specific  taxes,  state  tax  revenue  will  generate  revenue 
estimated  at  $25  million  in  fiscal  year  1992  or  12.93  percent  of  state  Medicaid  ex- 
penditures. 

Mr.  Waxman.  Kansas  has  20  percent  and  they  have  no  provider 
taxes,  no  voluntary  contributions.  Why  should  they  be  limited? 
Ms.  Wilensky.  They  would  be  able  to  maintain  their  30  percent. 
Mr.  Waxman.  Their  20  percent. 
Ms.  Wilensky.  20  percent. 

Mr.  Waxman.  They  would  be  able  to  maintain  it,  but  not  in- 
crease it? 
Ms.  Wilensky.  Not  increase  it. 

Mr.  Waxman.  Even  if  their  problems  in  those  hospitals  serve  a 
disproportionate  share  of  patients,  that  would  require  an  increase 
for  them  to  stay  open? 

Ms.  Wilensky.  Again,  we  are  getting  to  a  level  that  takes  dispro- 
portionate share  spending  beyond  anything  that  was  initially 
viewed,  and,  particularly,  when  you  look  at  the  amounts  that  were 
spent  on  disproportionate  share — $1  billion  as  of  fiscal  year  1989  to 
1990  that  grew  to  $14  billion.  We  are  talking  about  a  program  with 
1,400  percent  growth. 

Mr.  Waxman.  Kansas  didn't  grow  because  of  voluntary  contribu- 
tions or  provider  taxes.  They  have  decided  to  spend  20  percent  of 
their  budget  on  additional  payments  to  these  hospitals. 

Ms.  Wilensky.  We  have  50  different  programs,  as  you  well  know. 
If  you  would  like  me  to  provide  more  information  

Mr.  Waxman.  More  caps  on  50  different  programs  that  can't 
change? 

Ms.  Wilensky.  Again,  we  are  not  asking  these  States  to  come 
down  from  where  they  are.  We  are  grandfathering  them  in  at  their 
existing  amounts.  And  as  they  get  to  a  national  level,  12  percent, 
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their  disproportionate  share  payments  will  grow  both  by  their  own 
growth  and  

Mr.  Waxman.  Those  that  are  below  

Ms.  Wilensky.  Those  that  are  below  

Mr.  Waxman.  Are  limited  on  the  increases  because  they  can't 
take  more  than  the  overall  national  aggregate.  So  if  you  are  at  8 
percent,  you  can't  go  to  10  percent,  even  if  there  is  a  need  for  it. 
You  may  be  stuck  in  going  only  to  8V2  percent — I  am  talking  theo- 
retically— if  the  pool  is  used  up. 

Ms.  Wilensky.  Right.  Depends  on  what  everybody  else  is  doing. 

Mr.  Waxman.  Gets  pretty  complicated  to  deal  with.  If  Mr.  Dan- 
nemeyer  were  here  he  would  say  this  is  the  way  government  re- 
sponds to  a  problem.  You  have  a  problem  of  voluntary  contribu- 
tions, and  you  have  a  problem  with  some  provider  taxes  that  look 
like  voluntary  contributions,  so  to  solve  that  problem,  you  put  one 
layer  on.  So  if  you  are  worried  about  another  problem,  you  put  an- 
other layer  on,  and  another  layer  on  top  of  that,  and  you  don't 
know  what  the  consequences  are  going  to  be. 

Ms.  Wilensky.  You  take  the  limit  off.  If,  in  fact,  it  appears  it  is 
having  a  detrimental  effect,  you  change  the  limits  and  the  pay- 
ments. 

Mr.  Waxman.  When  we  see  there  is  a  problem. 
Mr.  Bilirakis.  Mr.  Chairman,  just  to  finish  up. 
Mr.  Waxman.  I  thank  the  gentleman. 

Mr.  Bilirakis.  I  don't  feel  good  about  the  way  this  was  done,  and 
you  are  quite  right,  this  is  the  way  government  responds  to  a  prob- 
lem, one  layer  after  another.  Doesn't  seem  fair.  And  the  poor  are 
suffering  from  it. 

But  I  just  wonder  how  much  of  this  would  be  even  deemed  to 
have  been  necessary  were  it  not  for  the  fact  that  we,  up  here  in  the 
Congress,  sometimes  indiscriminately,  and  I  hate  to  use  that  word 
because  I  am  sure  we  are  really  doing  for  all  poor  when  we  do 
these  things,  basically  impose  these  mandates  on  the  States. 

They  are  faced  with — what  is  Pennsylvania  going  to  do  now?  In 
1989,  the  disproportionate  share  is  $5.5  million,  gone  up  to — esti- 
mated to  go  up  to  well  over  $1  billion.  What  in  the  hell  are  they 
going  to  do  as  a  result  of  that  particular  problem? 

Mr.  Kostmayer.  If  my  friend  would  yield  to  me. 

Mr.  Bilirakis.  If  you  have  an  answer  to  that,  I  would  be  curious. 

Mr.  Kostmayer.  The  answer  is  I  don't  have  an  answer.  That  is 
our  problem.  I  wish  Dr.  Wilensky  would  provide  an  answer. 

If  Philadelphia,  like  every  big  city  in  America,  is  in  a  crisis  now, 
how  are  we  going  to  deal  with  it?  If  these  hospitals  fail  and  start  to 
close  because  the  States  can't  provide  more  compensation  to  them 
because  we  have  capped  it  at  10  percent,  these  hospitals  that  serve 
hundreds  of  thousands  of  poor  Pennsylvanians  are  going  to  close, 
what  is  going  to  happen  because  we  have  capped  it  at  

Mr.  Waxman.  We  will  save  Federal  dollars. 

Mr.  Kostmayer.  It  will  save  a  lot  of  money. 

Mr.  Bilirakis.  In  1989,  the  $5%  million  figure,  were  we  just  not 
servicing  millions  of  people  out  there  and  all  of  a  sudden  we  have 
found  them  between  1989  and  the  fiscal  year  1992? 


427 


Mr.  Kostmayer.  If  the  gentleman  would  yield,  the  Federal  court 
issued  a  decision  to  compel  the  Commonwealth  to  provide  a  larger 
share  of  compensation  back  to  the  hospital. 

Ms.  Wilensky.  But  not  just  to  disproportionate  share  hospitals. 

Mr.  Kostmayer.  That  is  the  way  they  funneled  it.  It  is  not  fair  to 
say  disproportionate  share  got  more  money.  That  was  the  vehicle 
which  was  used. 

You  know,  you  can  pay  a  hospital  any  number  of  ways:  Regular 
reimbursement,  disproportionate  share.  They  used  disproportionate 
share  to  funnel  this  large  amount  of  money.  But  that  large  amount 
of  money  didn't  go  just  to  disproportionate  share. 

That  is  not  fair,  Doctor,  it  went  to  a  whole  variety  

Ms.  Wilensky.  That  was  the  point  I  wanted  to  make.  You  have 
to  be  careful  when  you  look  at  these  numbers. 

Mr.  Kostmayer.  But  it  is  not  fair  to  look  at  the  amount  Pennsyl- 
vania paid  for  disproportionate  share  and  say  it  got  that  amount.  It 
funneled  through  that  program  and  provided — paid  lots  of  costs 
with  that  

Mr.  Bilirakis.  Thank  you,  Mr.  Chairman. 

Mr.  Kostmayer.  Because  of  a  court  decision. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Bilirakis. 

Mr.  Kostmayer.  If  the  chairman  will  yield  just  1  second.  If  the 
hospitals  in  Philadelphia  have  to  close  because  of  inadequate  fund- 
ing because  of  the  12  percent  cap,  what  are  they  to  do? 

Ms.  Wilensky.  I  don't  believe  they  will  have  to  close  because  of 
the  12  percent  cap.  The  State  can  put  all  of  its  existing  20  percent 
in  Philadelphia  hospitals,  if  it  so  chooses. 

And  they  weren't  closing  in  1989,  when  States  were  spending  a 
pittance  on  them.  And  the  fact  of  the  matter  is  that  the  kind  of 
growth  that  occurred  in  disproportionate  share  payments  between 
1989  and  1991  has  very  little  to  do  with  fiscal  distress.  It  was  a  way 
to  recirculate  funds. 

Mr.  Waxman.  We  really  must  move  on  because  we  have  other 
witnesses  waiting  to  testify. 

Dr.  Wilensky,  we  thank  you  very  much  for  coming  on  short 
notice  to  explain  to  us  this  complicated  proposal.  We  are  trying  to 
sort  through  and  understand  what  the  consequences  will  be  in  the 
very  short  period  of  time  left  to  us  to  deal  with  what  I  think  is  a 
crisis  contrived  by  this  administration,  but  nevertheless  the  issue 
has  to  be  dealt  with. 

Thank  you. 

Our  next  panel  consists  of  representatives  from  the  States  and 
counties  who  will  have  to  operate  their  Medicaid  programs  under 
the  caps  under  this  proposal. 

Ray  Scheppach  is  the  executive  director  and  principal  negotiator 
on  the  NGA  for  this  proposal;  Senator  Henry  Lackey,  who  is  testi- 
fying this  morning  on  behalf  of  the  National  Conference  of  State 
Legislatures;  Larry  Naake  is  the  executive  director  of  the  National 
Association  of  Counties;  and  Russ  Toal  is  commissioner  of  the  Geor- 
gia Medicaid  Program. 

We  want  to  thank  each  of  you  for  appearing  before  the  subcom- 
mittee on  short  notice.  Without  objection,  your  prepared  state- 
ments will  be  entered  into  the  record  in  full.  We  would  like,  howev- 
er, to  ask  you  to  limit  your  oral  presentation  to  no  more  than  5 
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minutes,  and  I  am  afraid  we  are  going  to  have  to  use  the  timer  to 
make  sure  we  complete  this  hearing  on  time. 
Mr.  Scheppach,  we  will  start  with  you. 

STATEMENTS  OF  RAYMOND  SCHEPPACH,  EXECUTIVE  DIRECTOR, 
NATIONAL  GOVERNORS'  ASSOCIATION;  HENRY  G.  LACKEY, 
MEMBER,  KENTUCKY  STATE  SENATE,  ON  BEHALF  OF  THE  NA- 
TIONAL CONFERENCE  OF  STATE  LEGISLATURES;  LARRY  E. 
NAAKE,  EXECUTIVE  DIRECTOR,  NATIONAL  ASSOCIATION  OF 
COUNTIES;  AND  RUSS  TOAL,  GEORGIA  MEDICAID  DIRECTOR 

Mr.  Scheppach.  Thank  you,  Mr.  Chairman. 

I  am  pleased  to  be  here  today  to  represent  the  National  Gover- 
nors' Association  on  the  issue  of  Medicaid  taxes  and  donations. 
With  me  today  is  Carl  Volpe  of  the  NGA  health  staff. 

I  want  to  complement  you  today,  Mr.  Chairman,  in  having  this 
hearing.  This  is  the  first  time  the  governors  have  ever  adopted  a 
policy  at  which  time  you  have  decided  to  have  a  very  quick  hear- 
ing, and  we  appreciate  that. 

Over  the  last  month,  we  negotiated  an  agreement  with  the  ad- 
ministration that  would  provide  a  permanent  solution  to  the  Med- 
icaid tax  and  donation  issue.  This  is  not  only  a  major  health  issue 
in  the  States,  but  also  a  critical  budget  issue. 

Relative  to  either  the  regulations  or  a  moratorium,  the  agree- 
ment has  a  number  of  major  benefits.  First,  it  has  a  reasonable  def- 
inition of  a  broad-based  tax;  second,  it  allows  ample  transition  time 
for  most  States  to  enact  the  required  changes;  third,  it  represents  a 
permanent  long-term  solution.  Since  Gail  Wilensky  has  already 
gone  over  the  details  of  it,  I  will  not  cover  that. 

Mr.  Chairman,  the  agreement  has  the  overwhelming  support  of 
the  governors.  Forty  governors  are  either  supportive  of  the  propos- 
al or  are  not  affected  by  the  legislation. 

I  would  be  happy  to  answer  any  questions  on  this  individual  pro- 
posal. 

Mr.  Waxman.  Thank  you  very  much,  and  we  do  have  questions, 
but  we  want  to  hear  from  the  other  witnesses  first. 
[The  prepared  statement  of  Mr.  Scheppach  follows:] 
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Statement  of 

RAYMOND  SCHEPPACH 
Executive  Director 

NATIONAL  GOVERNORS '  ASSOCIATION 


Good  morning  Mr.  Chairman  and  members  of  the  subcommittee.  On  behalf  of  the 
National  Governors'  Association,  I  appreciate  the  opportunity  to  present  the 
NGA-Administration  compromise  agreement  on  provider  taxes,  donated  funds,  and 
disproportionate  share  payments. 

For  the  last  month.  Congress  has  urged  the  Governors  and  the  White  House  to 
reach  agreement  on  a  permanent  legislative  solution  to  issues  related  to  the 
states'  use  of  provider-specific  taxes  and  donated  funds  as  a  source  for 
Medicaid  revenue. 

We  have  done  that.  Our  proposal,  overwhelmingly  supported  by  the  nation's 
Governors,  would  give  states  the  explicit  guidance  necessary  to  plan  Medicaid 
programs  and  avoid  program  cuts. 

The  agreement  includes  provisions  that  place  a  time-limited  cap  on  the  use  of 
broad-based  provider-specific  taxes;  clearly  define  what  kinds  of  providers 
taxes  are  eligible  for  federal  matching  payments;  put  limits  on  state 
expenditures  for  disproportionate  share  payments  to  hospitals;  and  specify 
effective  dates  to  protect  against  the  disruption  of  state  budgets  and 
coverage  for  vital  medical  services. 

Governors  strongly  urge  Congress  to  support  this  compromise  to  return 
stability  to  Medicaid  programs  across  the  nation.  No  issue  is  more  important 
to  the  states  and  the  people  we  serve  whose  access  to  vital  health  care 
services  is  threatened  by  inaction.  This  is  not  only  a  medical  issue.  It  is 
also  a  major  budget  issue  for  states.  Decisions  on  provider  taxes  will  effect 
not  only  health  care  in  the  United  States,  but  other  state  expenditures  on 
education,  infrastructure,  and  other  programs.  We  need  a  permanent  solution 
to  this  problem  now. 

Attached  to  my  statement  is  a  summary  of  the  compromise  agreement.  I  am 
pleased  to  answer  any  questions. 
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November  21,  1991 
10:00  a.m. 


BROAD  BASED  PROVIDER  TAXES  AND  DSH  LIMITS 


Donations 

States  would  not  receive  federal  matching  funds  for  revenues  obtained  from 
donations  by  or  on  behalf  of  providers. 

•  Donations  for  direct  costs  related  to  initial  eligibility  processing 
and  outreach,  including  training,  by  out-stationed  workers  in 
hospitals,  clinics,  and  similar  settings  would  be  permitted.  For  any 
state,  the  total  amount  of  donations  permitted  under  this  provision 
may  not  exceed  10  percent  of  the  total  administrative  expenditures 
for  Medicaid  in  a  state. 

•  Donations  to  the  state  by  entities  that  directly  benefit  from 
Medicaid  payment  are  prohibited  under  this  proposal. 

•  Donations  to  the  state  not  prohibited  under  this  proposal  are 
allowable. 

Replace  the  OBRA  '90  provider-specific  tax  provisions  with  language 
stipulating  that  federal  matching  will  be  available  to  match  revenues  from 
provider-specific  taxes  as  the  state  share  of  Medicaid  only  if  the  tax  is 
broad-based;  that  is,  it  uniformly  applies  to  all  providers  in  a  class  and  all 
class-related  business  of  providers. 

•  Examples  of  a  broad-based  tax  include  a  gros6  receipts  tax  on  all 
revenues,  a  tax  on  all  net  operating  revenues,  a  tax  based  on  all 
inpatient  days,  a  head  tax  on  all  patients,  or  a  tax  on  all  beds  of 
providers  (although  the  tax  could  exclude  Medicaid  business  of  the 
providers).  If  a  hospital  or  other  provider  is  part  of  a  larger 
entity  that  includes  non-Medicaid  provider  business,  business  of  a 
different  class  of  providers,  or  Medicaid  business  in  another  state, 
the  state  would  not  be  required  to  tax  that  other  business  of  the 
entity.  Services  could  not  be  unbundled  from  what  is  normally 
considered  to  be  part  of  a  provider's  business. 

•  Only  taxes  that  apply  to  all  providers  in  a  class  at  the  same  rate 
and  on  the  same  tax  base  would  be  considered  to  "uniformly"  apply  to 
all  providers. 

•  A  "class"  of  providers  refers  to,  for  example,  all  hospitals,  all 
physicians,  or  all  nursing  homes  practicing  in  the  state. 
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•  States  could  exempt  from  any  tax  state  hospitals  and/or  other  public 
hospitals  or  other  public  entities.  States  could  also  apply  to  the 
Secretary  of  HHS  for  a  waiver  to  exclude  other  providers  in  a  class 
from  a  broad-based  provider  tax,  or  to  provide  for  exemptions, 
deductions,  credits  or  regional  differences,  if  the  exemptions, 
deductions,  or  credits  do  not  violate  the  spirit  of  a  broad-based 
redistributive  tax  on  a  class  of  providers.  Examples  of  permissable 
waivers  would  include  exemptions  for  rural  or  sole  community 
providers,  or  for  facilities  with  high  Medicaid  or  low-income 
utilization. 

•  A  state  may  not  guarantee  or  otherwise  agree  with  providers  that  all 
or  a  portion  of  the  tax  will  be  returned  to  them.  These  provisions 
would  not  prevent  use  of  the  tax  to  reimburse  members  of  the  class 
for  Medicaid  services,  nor  preclude  states  from  relying  on  such 
reimbursement  to  justify  or  explain  the  tax.  But  they  would  prevent 
states  from  holding  providers  harmless,  in  whole  or  in  part,  for  the 
costs  of  the  tax  in  any  way,  including,  but  not  limited  to:  tax 
rebates,  credits,  or  Medicaid  payments  (or  a  portion  thereof)  related 
only  to  the  amount  of  the  total  tax  paid. 

•  The  provisions  of  OBRA  "90,  to  the  extent  they  prohibit  the  denial  of 
or  limits  on  payments  to  a  state  for  expenditures  for  medical 
assistance  for  items  or  services  attributable  to  taxes  of  general 
applicability  would  be  retained. 

For  purposes  of  calculating  federal  matching,  total  revenues  from  these 
broad-based  provider  tax  revenues  could  not  exceed  25  percent  of  the  state 
share  of  Medicaid  during  federal  fiscal  years  1993-1995. 

•  The  amount  of  allowable  provider-specific  tax  revenues  would  be 
calculated  by  multiplying  the  25  percent  figure  by  the  state  share  of 
Medicaid  expenditures  less  any  revenue  derived  from  donations  or 
provider-specific  tax  programs  that  do  not  meet  the  requirements  of 
this  proposal.  The'  resulting  figure  represents  the  permissible 
revenues  from  allowable  provider-specific  taxes  that  would  qualify  as 
expenditures  for  federal  matching  purposes. 

•  Any  state  in  which  the  revenues  from  provider  donations  and 
provider-specific  taxes  were  in  excess  of  25  percent  in  state  fiscal 
1992  based  on  the  state's  Medicaid  program  and  state  plan  amendments 
submitted  to  HCFA  by  September  30,  1991,  would  be  permitted  to  use 
broad-based  provider-specific  taxes  up  to  that  fiscal  1992 
percentage,  instead  of  up  to  25  percent.  This  applies  whether  or  not 
the  donations  and  provider-specific  taxes  used  in  fiscal  1992  met  the 
standards  of  this  proposal. 

Relate  Provisions 

•  Providers  will  not  be  precluded  from  including  the  cost  of 
broad-based  provider-specific  taxes  on  cost  reports  submitted  to  the 
state.     Section  1903(i)(10)  will  be  repealed. 
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•  Nothing  in  this  proposal  shall  be  construed  to  address  states'  use  of 
funds  transferred  to  the  state  from,  or  expended  by,  counties, 
cities,  specific  purpose  districts,  or  other  governmental  entities 
within  the  state  as  the  non-federal  share  of  Medicaid  expenditures, 
unless  the  transferred  funds  were  generated  by  the  governmental 
entity  as  donations  or  taxes  that  would  not  otherwise  be  recognized 
as  the  non-federal  share  under  this  proposal.  HCFA  will  reinstate 
its  pre-existing  regulation  on  the  use  of  public  funds,  and  provide 
therein  that  transferred  or  certified  funds  do  not  lose  their 
character  merely  because  the  transferring  or  certifying  entity  is 
also  a  Medicaid  provider. 

•  HCFA  could  not  refuse  federal  matching  on  the  "net  expenditure" 
theory  for  expenditures  prior  to  the  effective  date  of  these 
provisions  for  any  expenditure  otherwise  permitted  by  this  proposal 
or  under  current  law  while  it  is  applicable. 

•  Arizona  is  exempt  from  all  provisions  of  this  agreement  as  long  as  it 
is  covered  by  its  Section  1115(b)  waiver. 

DSH  Upper  Payent  Limits 

Existing  law  that  limits  aggregate  Medicaid  payments  to  all  hospitals 
(exclusive  of  disproportionate  share  payments)  to  the  aggregate  amount  that 
would  have  been  paid  under  Medicare  payment  principles  would  remain 
unchanged.  The  prohibition  in  existing  law  on  limiting  federal  matching  for 
Medicaid  DSH  payments  would  be  repealed.  A  separate  upper  payment  limit  would 
be  calculated  for  Medicaid  disproportionate  share  payments.  The  total  of  all 
DSH  payments  in  federal  fiscal  1993  and  in  any  future  year  will  not  exceed  12 
percent  of  total  Medical  assistance  expenditures  in  that  year. 

•  There  would  be  no  limit  on  DSH  payments  prior  to  January  1,  1992. 
After  January  1,  1992,  DSH  payments  would  be  limited  to  the  amount  of 
such  payments  pursuant  to  plans  in  place  on  or  submitted  to  HCFA  by 
September  30,  1991,  or  enacted  by  state  legislatures  by  that  date. 

•  Any  state  whose  DSH  payments  in  federal  fiscal  1992  exceeded  12 
percent  of  total  Medicaid  program  expenditures  in  that  year  would  be 
entitled  in  subsequent  years  to  receive  federal  matching  for  DSH 
payments  up  to  the  amount  of  such  payments  in  federal  fiscal  1992 
that  were  pursuant  to  plans  in  place  on  or  submitted  to  HCFA  by 
September  30,  1991,  or  enacted  by  state  legislatures  by  that  date. 
This  limit  would  remain  in  effect  until  DSH  payments  in  that  state 
fell  to  the  specified  percentage  cap,  at  which  time  the  state  would 
be  entitled  to  increase  DSH  payments  in  proportion  to  total  Medicaid 
program  growth. 

•  Any  state  whose  percentage  of  DSH  payments  in  federal  fiscal  1992  is 
less  than  12  percent  of  total  Medicaid  program  expenditures  will  be 
entitled  in  subsequent  years  to  federal  matching  for  additional  DSH 
payments  as  follows. 
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(a)  The  level  of  federal  fiscal  1992  payments  will  be  increased  by 
the  same  percentage  as  the  increase  in  total  Medicaid  program 
expenditures  in  that  state  for  the  year  in  question  compared  to 
federal  fiscal  1992; 

(b)  The  state  will  receive  an  allocated  share  of  the  "DSH  growth 
factor"  derived  from  those  states  whose  DSH  payment  remain 
limited  by  the  level  of  federal  fiscal  1992  DSH  payments, 
provided  that  the  overall  percentage  of  DSH  payments  in  the 
state  does  not  exceed  12  percent  of  total  Medicaid  program 
expenditures . 

The  "DSH  growth  factor"  for  each  state  governed  by  the  federal  fiscal 
1992  payment  limit  is  equal  to  DSH  payments  recognized  for  federal 
fiscal  1992  times  the  percentage  increase  in  total  Medicaid 
expenditures  for  the  year  in  question  over  the  comparable  figure  for 
federal  fiscal  1992.  The  aggregate  of  the  DSH  growth  factor"  for  all 
such  states  will  be  pooled,  reduced  and  distributed  to  all  other 
states,  as  described  in  the  following  paragraphs. 

The  total  "DSH  growth  factor"  pool  will  first  be  reduced  as  necessary 
to  assure  that  total  DSH  payments  by  all  states  will  not  exceed  in 
the  year  12  percent  of  total  Medicaid  program  expenditures  in  the 
year  by  all  states.  HCFA  will  estimate  the  amount  of  the  pool  each 
year  based  on  estimates  of  total  program  expenditures  and  DSH 
payments.  The  figures  will  be  reconciled  at  the  end  of  each  year, 
and  reconciling  adjustments  will  be  made  in  the  estimates  for  the 
subsequent  year. 

The  "DSH  growth  factor"  pool,  as  reduced  in  accordance  with  the 
preceding  paragraph,  will  be  allocated  first  as  necessary  to  bring  up 
to  $1  million  the  federal  fiscal  1992  DSH  payment  figure  for  all 
states  whose  DSH  payments  in  that  year  were  below  that  number.  The 
balance  of  the  pool  will  be  allocated  in  accordance  with  total 
Medicaid  program  expenditures  for  the  year  in  question  of  the  states 
participating  in  the  pool. 

In  summary,  the  concept  is  that  states  whose  federal  fiscal  1992  DSH 
payments  are  above  the  national  cap  will  be  frozen  at  that  level 
until  program  growth  brings  their  percentage  down  to  the  national 
cap.  All  other  states  would  be  entitled  to  use  the  growth  that 
otherwise  would  have  been  available  to  those  states,  subject  to  an 
individual  state  limit  and  a  national  spending  limit  of  12  percent  of 
total  Medicaid  program  expenditures. 

The  provisions  of  Section  1923(c)  would  remain  in  effect  and  would  be 
amended  to  provide  that  states  may  not  vary  payments  by  type  of 
hospital  so  as  to  assure  payors  of  provider-specific  taxes  that  their 
taxes  will  be  reimbursed  without  regard  to  their  level  of  Medicaid 
participation  or  low-income  utilization. 
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•  HCFA  would  be  precluded  from  restricting  or  defining  the  class  of 
hospitals  that  states  could  include  in  the  disproportionate  share 
hospital  category. 

•  The  special  rule  of  Section  1923(e)  would  be  retained. 
Effective  Dates 

•  The  effective  date  for  the  donation  and  provider-specific  tax 
prohibitions  would  be  October  1,  1992,  for  programs  in  effect  or 
reflected  in  state  plan  amendments  as  of  September  30,  1991.  For 
those  states  with  a  fiscal  year  ending  between  July  1,  and  October  1, 
1992,  the  effective  date  would  be  January  1,  1993.  For  those  states 
whose  legislatures  do  not  have  a  regularly  scheduled  session  in  1992, 
the  effective  date  would  be  July  1,  1993. 

•  For  the  period  January  1,  1992,  to  the  effective  date,  donations  and 
provider-specific  taxes  not  meeting  the  requirements  of  a  broad-based 
tax  covered  by  the  preceding  paragraph  are  acceptable  up  to  the 
amount  included  or  specified  in  state  budget  documents,  submissions 
to  HCFA,  or  legislation  in  existence  on  September  30,  1991. 

•  Except  for  the  preceding  paragraphs,  the  provisions  prohibiting  the 
use  of  donations  or  of  provider-specific  taxes  that  do  not  meet  the 
broad-based  standard  would  take  effect  on  January  1,  1992. 

•  This  proposal  would  not  affect  provider-specific  taxes  assessed  or 
donations  made  on  or  before  December  31,  1991. 

•  States  must  provide  annually  to  the  Secretary,  information  related  to 
all  provider-specific  taxes  and  donations  raised  by  the  state  in  the 
aggregate  (and  for  individual  facilities)  in  the  preceeding  year. 
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Mr.  Waxman.  Senator  Lackey,  we  will  hear  from  you  next. 

STATEMENT  OF  HENRY  G.  LACKEY 

Mr.  Lackey.  Thank  you,  Mr.  Chairman.  My  name  is  Henry 
Lackey.  I  am  a  member  of  the  Kentucky  State  Senate,  where  I 
serve  on  the  health  and  welfare  committee,  which  is  meeting  at 
this  hour  in  Frankford. 

I  appear  today  on  behalf  of  the  National  Conference  of  State  Leg- 
islatures to  comment  on  the  administration's  efforts  to  curtail  pro- 
vider-specific taxes  and  voluntary  donation  programs  and  the  pro- 
posed settlement  reached  between  the  administration  and  the  Na- 
tional Governors'  Association  on  this  most  important  issue. 

NCSL  represents  the  legislators  of  the  Nation's  50  States,  its 
commonwealths,  territories,  and  the  District  of  Columbia;  and,  in 
fact,  some  of  you  on  this  panel  probably  served  in  the  legislature. 

My  testimony  is  based  on  policies  adopted  by  NCSL's  State-Fed- 
eral Assembly,  the  policymaking  body  that  guides  our  advocacy  ac- 
tivities with  the  Congress,  the  courts,  and  Federal  administrative 
agencies. 

NCSL  policies  reflect  our  dedication  to  preserving  a  strong  Fed- 
eral system  of  government,  maintaining  intergovernmental  pro- 
grams, protecting  our  Nation's  most  vulnerable  populations,  and 
developing  creative  and  constructive  domestic  initiatives. 

I  speak  for  my  colleagues  across  the  country  when  I  say  it  is 
hard  to  believe  we  are  less  than  45  days  away  from  January  1, 
1992,  the  effective  date  of  the  U.S.  Department  of  Health  and 
Human  Services  regulations  that  will  wreck  havoc  on  the  Medicaid 
programs  across  the  country.  State  legislators  are  both  frustrated 
and  troubled  about  the  slow  pace  of  progress  of  this  issue. 

In  2  weeks  we  will  inaugurate  a  new  governor  in  our  State.  Jan- 
uary 8  we  go  into  session  for  60  legislative  days.  A  legislative  fix  is 
necessary,  and  your  active  involvement  in  this  process  is  needed, 
Mr.  Chairman  and  members.  We  believe  it  is  impossible  to  craft  a 
reasonable  compromise  prior  to  your  adjournment  in  the  next 
couple  of  days. 

Given  the  time  constraints  and  complexity  of  the  issues,  we  be- 
lieve the  most  prudent  course  is  a  moratorium.  The  moratorium 
should  be  tied  to  a  commitment  to  bring  the  principals  of  the  af- 
fected entities  together  to  develop  a  fair  and  equitable  compromise 
that  everyone  can  live  with. 

While  NCSL  prefers  the  House-passed  version  of  H.R.  3595,  we 
could  support  a  shorter  moratorium  if  it  were  tied  to  a  commit- 
ment to  convene  a  summit  of  the  affected  groups  to  develop  a  com- 
promise legislative  package  for  consideration  by  Congress  early 
next  year.  The  critical  thing  for  all  the  States  is  to  get  past  the 
January  1,  1992,  drop  dead  date  and  work  out  something  that  pro- 
tects Medicaid  beneficiaries  from  abrupt  Medicaid  program  reduc- 
tions and  the  elimination  of  critical  services. 

Mr.  Chairman,  Kentucky  is  a  rich  State  in  many  ways.  It  is  also 
a  very  small  and  poor  State.  We  are  on  that  list  that  has  been  bal- 
lyhooed  around  here,  along  with  Pennsylvania,  this  morning.  Ken- 
tucky, though,  in  1990,  passed  the  largest  tax  increase  ever  in  the 
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history  of  the  commonwealth,  $1.32  billion.  A  good  portion  of  that 
money,  of  course,  went  for  education. 

In  the  last  3  years  we  passed  a  lot  of  increases  in  that  State. 
Those  moneys  are  channeled  through  to  the  general  fund  into  the 
Medicaid  program.  Kentucky  literally  has  taxed  its  people  to  a 
point  right  now  that  we  are  in  great  danger  that  things  may 
happen  in  the  future  if  we  go  any  further  with  it. 

If  a  short  moratorium  is  adopted,  it  is  imperative  that  reasonable 
transition  provisions  and  effective  dates  are  sensitive  to  State  legis- 
lative fiscal  years  and  session  dates  be  adopted  as  part  of  the  over- 
all compromise.  NCSL  supports  language  in  the  Senate-passed  ver- 
sion of  H.R.  3595  that  covers  States  that  enacted  programs  through 
November  22,  1991,  under  the  moratorium. 

There  has  been  talk  about  the  fact  you  can  just  hold  a  special 
session;  that  doesn't  create  a  problem.  I  remind  you,  in  a  State  like 
Kentucky,  it  only  has  3.7  million  in  population,  Dr.  Rowland.  It 
costs  us  nearly  $50,000  a  day  to  hold  a  special  session.  That  is  a  lot 
of  money  in  a  State  like  Kentucky. 

I  will  just  conclude  my  comments.  I  only  have  about  a  minute 
and  a  half  left,  according  to  my  watch. 

Specific  comments  on  the  NGA/ Administration  agreement.  We 
agree  in  general  with  the  limit  of  donated  funds  for  Medicaid 
matching  purposes.  We  believe  these  limitations  are  sufficient.  The 
cap  on  the  very  limited  donations  that  would  qualify  for  matching 
funds  is  unnecessary  and,  again,  represents  overkill. 

We  firmly  believe  that  capping  the  amount  of  State  funds  that 
can  be  derived  from  provider-specific  taxes  and  capping  dispropor- 
tionate share  hospital  payments  is  not  required  to  address  either 
administration  or  congressional  concerns  regarding  States'  use  of 
provider-specific  taxes.  We  are  very  interested  in  exploring  other 
options  with  all  interested  parties. 

To  show  you  how  this  bill  came  about  in  our  legislature,  the 
thing  that  has  been  the  most  perplexing  to  me  and  to  our  general 
assembly  is,  in  this  past  January  and  February  we  had  a  special 
session  in  Frankford.  We  worked  hand-in-hand  with  representa- 
tives of  HCFA  to  draft  the  legislation  which  is  now  on  the  book. 
And,  lo  and  behold,  come  early  summer,  just  this  past  summer,  for 
some  reason  or  other,  that  is  not  applicable  anymore;  that  won't 
play. 

In  addition  to  that,  to  show  you  how  carefully  we  arranged  it 
with  HCFA,  it  was  introduced  originally,  Mr.  Chairman,  as  a 
Senate  bill  by  Senator  Bennie  Ray  Bailey,  from  Knott  County, 
chairman  of  the  Senate  Health  and  Welfare  Committee.  He  and 
Dr.  Grady  Sturnbull  run  a  clinic  in  Appalachia. 

I  know  the  bell  has  rung;  I  will  wrap  up  real  quickly.  In  the  proc- 
ess, we  realized  a  week  or  so  after  it  was  introduced  it  could  not  be 
a  Senate  bill  under  the  taxation  bill.  It  had  to  enter  the  House 
first.  So  we  went  through  the  whole  process  of  changing  that  so  we 
made  sure  it  was  Constitutionally  done  properly,  because  it  was  a 
tax. 

I  will  be  happy  to  answer  any  questions.  Thank  you. 
Mr.  Waxman.  Thank  you  very  much,  Senator  Lackey. 
[The  prepared  statement  of  Mr.  Lackey  follows:] 
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STATEMENT  OF  HENRY  G.  LACKEY 
ON  BEHALF  OF  THE  NATIONAL  CONFERENCE  OF  STATE  LEGISLATURES 

Mr.  Chairman  and  members  of  the  Subcommittee: 

My  name  is  Henry  Lackey  and  I  am  a  member  of  the  Kentucky  State  Senate, 
where  I  serve  on  the  Committee  on  Health  and  Welfare.  I  appear  today,  on  behalf 
of  the  National  Conference  of  State  Legislatures  (NCSL),  to  comment  on  the 
Administration's  efforts  to  curtail  state's  use  of  provider-specific  taxes  and 
voluntary  donation  programs  and  the  proposed  settlement  reached  between  the 
Administration  and  the  National  Governors'  Association  on  this  most  important 
issue. 

NCSL  represents  the  legislators  of  the  nation's  50  states,  its  commonwealths, 
territories  and  the  District  of  Columbia.  My  testimony  is  based  on  policies 
adopted  by  NCSL's  State-Federal  Assembly,  the  policymaking  body  that  guides 
our  advocacy  activities  with  Congress,  the  courts,  and  federal  administrative 
agencies.  NCSL  policies  reflect  our  dedication  to  preserving  a  strong  federal 
system  of  government,  maintaining  effective  intergovernmental  programs, 
protecting  our  nation's  most  vulnerable  populations,  and  developing  creative  and 
constructive  domestic  initiatives. 

I  speak  for  my  colleagues  across  this  country  when  I  say  it  is  hard  to  believe  that 
we  are  less  than  45  days  from  the  January  1 ,  1992  effective  date  of  the  U.S. 
Department  of  Health  and  Human  Services  regulations  that  will  wreck  havoc  on 
Medicaid  programs  across  the  country.  State  legislators  are  both  frustrated  and 
troubled  about  the  slow  pace  of  progress  on  this  issue. 

Because  of  the  lack  of  definitive  action  here  in  Washington,  D.C.,  we  in  the  states 
must  assume  the  worst  in  developing  our  budgets  for  the  upcoming  fiscal  year. 
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We  must  assume  that  these  funds  will  not  be  available  and  that  we  will  have  to 
initiate  reductions  in  sen/ices  or  increases  in  taxes  to  fill  the  gaps.  We  find  it 
particularly  troubling  that  bureaucrats  within  the  Health  Care  Financing 
Administration  (HCFA)  and  the  Office  of  Management  and  Budget  (OMB),  non- 
elected  staff  people,  can  redefine  Congressional  intent  through  the  regulatory 
process,  and  get  away  with  it. 

A  legislative  fix  is  necessary.  We  need  your  active  involvement  in  this  process; 
however,  we  believe  it  is  impossible  to  craft  a  reasonable  compromise  prior  to 
your  adjournment  in  the  next  couple  of  days.  Given  the  time  constraints  and  the 
complexity  of  the  issues,  we  believe  the  most  prudent  course  is  a  moratorium. 
The  moratorium  should  be  tied  to  a  commitment  to  bring  the  principals  of  the 
affected  entities  together  to  develop  a  fair  and  equitable  compromise  that 
everyone  can  live  with. 

The  current  negotiations  between  the  National  Governors'  Association  and  the 
Administration  are  laudable,  but  too  limited  in  scope.  Executive  branch 
representatives  can  meet  and  propose  recommendations,  but  you  and  I  know 
that  it  is  the  legislative  branch  that  disposes  of  these  recommendations.  Future 
negotiations  should  include  state,  local,  and  federal  legislators,  hospital  and  other 
provider  representatives  and  advocates  for  the  poor.  All  of  these  perspectives  are 
important  and  will  help  create  a  compromise  that  takes  every  group's  concerns 
into  account. 

While  NCSL  prefers  the  House-passed  version  of  H.R.  3595,  we  could  support  a 
shorter  moratorium  if  it  were  tied  directly  to  a  commitment  to  convene  a  summit  of 
the  affected  groups  to  develop  a  compromise  legislative  package  for 
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consideration  by  Congress  early  next  year.  The  critical  thing  for  all  the  states  is  to 
get  past  the  January  1, 1992  drop  dead  date" and  to  work  out  something  that 
protects  Medicaid  beneficiaries  from  abrupt  program  reductions  and  the 
elimination  of  critical  services. 

If  a  short  term  moratorium  is  adopted,  with  the  understanding  that  a  compromise 
delineating  specific  guidelines  for  provider-tax  programs  would  be  developed,  it  is 
imperative  that  reasonable  transition  provisions  and  effective  dates  that  are 
sensitive  to  state  legislative  fiscal  years  and  session  dates  be  adopted  as  part  of 
the  overall  compromise.  NCSL  supports  language  in  the  Senate-passed  version 
of  H.R.  3595  that  covers  states  that  enacted  programs  through  November  22, 
1991  under  the  moratorium. 

Specific  Comments  on  the  NGA/Administration  Agreement 

Capping  Entitlements 

NCSL  has  a  longstanding  position  opposing  caps  in  entitlement  programs.  We 
believe  that  the  OMB/HCFA  concerns  regarding  provider-specific  taxes  can  be 
addressed  without  placing  a  cap  on  the  amounts  raised  via  provider-specific 
taxes.  For  example,  if  states  are  required  to  levy  broad-based,  redistributive 
taxes,  uniformly  by  class,  additional  restrictions  are  overkill. 

We  agree  in  general  with  the  limitations  on  the  use  of  donated  funds  for  Medicaid 
matching  purposes.  We  believe  these  limitations  are  sufficient.  The  cap  on  the 
very  limited  donations  that  would  qualify  for  matching  funds  is  unnecessary  and 
again  represents  overkill. 
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We  firmly  believe  that  capping  the  amount  of  state  funds  that  can  be  derived  from 
provider-specific  taxes  and  capping  Disproportionate  Share  Hospital  payments  is 
not  required  to  address  either  Administration  or  Congressional  concerns 
regarding  state's  use  of  provider-specific  taxes.  We  are  very  interested  in 
exploring  other  options  with  all  interested  parties. 

Disproportionate  Share  Hospitals 

Since  the  HCFA  regulations  were  supposed  to  have  been  promulgated  to 
implement  OBRA  1990,  we  believe  that  changes  in  payments  to  or  the 
designation  of  disproportionate  share  hospitals  should  be  part  of  a  separate 
discussion.  If  disproportionate  share  must  be  a  part  of  this  discussion,  we  again 
believe  that  there  are  other  ways  of  addressing  Administration  concerns  short  of 
capping  disproportionate  share  payments. 

Holdharmless  (Linkage^ 

While  we  agree  that  states  should  not  be  permitted  to  "guarantee"  specific  return 
payments  to  specific  participating  providers,  we  believe  the  language  in  the 
NGA/ Administration  agreement  goes  too  far.  The  agreement  gives  the 
Administration  the  authority  to  consider  any  state  assistance  to  "loser" 
providers,  whether  or  not  the  payment,  tax  credit,  rebate  or  other  assistance 
is  related  to  the  Medicaid  program,  as  an  offset  to  the  tax  and  subject  to 
disallowance.  Legislators  must  be  able  to  legislate,  to  enact  or  change  existing 
state  programs,  without  checking  with  Secretary  Sullivan  first.  We  cannot  and  will 
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not  support  the  micromanagement  of  state  government  by  the  U.S.  Department 
of  Health  and  Human  Services  or  the  Office  of  Management  and  Budget. 

Non-Institutional  Providers 

The  OBRA  1990  provisions  concerning  the  provider  tax  related  specifically  to  the 
following  institutional  providers:  hospitals,  nursing  homes,  and  intermediate  care 
facilities  for  the  mentally  retarded  (ICF/MRs).  The  NGA/Administration 
agreement  extends  the  restrictions  imposed  under  the  agreement  to  all  providers. 
Some  states  have  developed  programs  that  would  apply  solely  to  non-institutional 
providers  and  believe  that  OBRA  1990  placed  no  specific  restrictions  on  programs 
limited  to  non-institutional  providers.  As  a  result,  these  states  believe  that  their 
programs  are  not  affected  by  the  HCFA  interim  final  regulations.  They  further 
believe  that  HCFA  has  no  regulatory  authority  over  these  programs  unless 
expressly  obtained  through  legislation,  such  as  that  being  proposed  by  NGA  and 
the  Administration.  NCSL  believes  that  at  a  minimum,  the  participation  of  non- 
institutional  providers  deserves  further  discussion  and  that  thought  should  be 
given  as  to  whether  there  are  important  differences  between  institutional  and  non- 
institutional  providers  that  should  be  considered  in  the  development  of  program 
guidelines. 

In  conclusion,  on  behalf  of  the  membership  of  the  National  Conference  of  State 
Legislatures,  I  urge  you  to  work  out  an  agreement  with  the  Senate  for  a 
moratorium  as  soon  as  possible.  NCSL  looks  forward  to  working  closely  with  you 
and  your  colleagues  in  the  Senate  in  the  coming  months  to  resolve  this  issue. 
I  thank  you  for  your  kind  consideration  of  our  interests  and  concerns.  I  would  be 
happy  to  answer  any  questions. 
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Mr.  Waxman.  Mr.  Naake. 

STATEMENT  OF  LARRY  E.  NAAKE 

Mr.  Naake.  Mr.  Chairman,  members  of  the  subcommittee,  I  am 
the  Executive  Director  of  the  National  Association  of  Counties,  and 
we  appreciate  this  opportunity  to  appear  before  you  today  on  the 
Medicaid  financing  compromise  that  has  been  reached  between  the 
National  Governors'  Association  and  the  administration. 

We  understand  the  intense  pressure  that  has  been  placed  on  the 
Governors'  Association  to  find  a  compromise  and  know  they  have 
made  a  really  very  good  faith  effort  to  reach  an  agreement,  but, 
however,  as  you  know,  we  were  not  a  part  of  that  agreement  nor 
were  we  invited  to  participate  in  the  negotiations.  We  have  had  no 
opportunity  to  thoroughly  analyze  or  review  the  contents  of  that 
agreement,  and  from  what  we  do  know,  we  do  have  some  serious 
concerns  we  would  like  to  share  with  you  today. 

The  agreement  involves  significant  policy  changes  to  a  very  com- 
plex program  affecting  the  States  and  the  counties  and  the  provid- 
ers and  the  beneficiaries  of  this  program.  Many  of  those  groups,  in- 
cluding our  group,  have  not  had  time  to  analyze  the  impact  of  the 
agreement,  and  as  of  late  Friday,  legislative  language  had  not  been 
finalized.  We  have  not  yet  seen  that  final  legislation.  Policy 
changes  of  such  a  sweeping  nature  deserve  more  than  a  weekend 
for  analysis  and  review. 

We  take,  in  the  counties  of  America,  the  health  care  provision 
and  financing  of  indigent  health  care  very  seriously.  According  to 
the  most  recent  census  data,  we  contributed  over  $18  billion  of  our 
own  revenues,  county-raised  revenues,  to  health  and  hospitals  in 
1987. 

In  addition  to  providing  care  and/or  funding  of  Medicaid,  coun- 
ties in  over  30  States  have  the  legal  responsibility  to  serve  the  indi- 
gent, and  in  at  least  15  States,  counties  contributed  funds  directly 
to  the  Medicaid  program.  That  is  why,  for  instance,  we  are  ex- 
tremely disturbed  that  the  intergovernmental  transfers  portion  of 
this  program  have  been  under  attack,  and  even  though  it  has  been 
somewhat  clarified  today,  we  still  have  some  concerns  about  wheth- 
er or  not  they  are  protected  under  this  agreement  and  compromise. 

We  have  continually  received  assurances  that  they  are  taken  off 
the  table,  but  yet  the  language  is  very  vague  in  the  compromise 
language.  The  draft  compromise  language  merely  mentions  inter- 
governmental transfers  in  the  category  called  miscellaneous  notes 
for  legislative  history.  Even  there,  it  falls  far  short  of  protecting 
this  longstanding  practice. 

The  suggested  language  suggests  for  States  it  is  anticipated  that 
HCFA  will  reinstate  its  prior  regulation  on  the  use  of  public  funds. 
The  committee  report  on  anticipation  is  much  weaker  than  a  statu- 
tory prohibition.  Therefore,  what  we  are  asking  for  is  that  this  lan- 
guage be  placed  in  the  legislation  to  reinstate  its  preexisting  legis- 
lation on  the  use  of  public  funds. 

Second,  and  this  has  been  discussed  at  length  this  morning,  we 
also  have  concerns  over  the  compromise  on  disproportionate  share 
payments.  The  intent  of  the  program  is  to  provide  increased  re- 
sources to  those  hospitals  serving  a  large  disproportionate  share  of 
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Medicaid  patients,  and  county  hospitals  certainly  fall  into  that  cat- 
egory; and,  in  many  cases,  most  of  their  clients  are  indigent  care 
patients. 

Clearly,  county-owned  and  public-funded  hospitals  do  serve  that 
disproportionate  share.  Clearly,  even  with  disproportionate  share 
payments,  counties  spend  a  significant  amount  of  general  revenue 
dollars  to  operate  their  hospitals.  A  blunt  12  percent  cap  does  little 
to  recognize  the  unique  circumstances  of  county  hospitals. 

The  cap  is  a  Federal  cost  containment  measure,  pure  and  simple, 
and  the  future  impact  of  such  a  policy,  as  has  been  discussed  this 
morning,  is  certainly  unknown.  We  recommend,  therefore,  that  if  a 
cap  is  required,  that  further  targeting  of  those  payments  to  truly 
disproportionate  share  hospitals  should  be  included  in  the  legisla- 
tion. 

Our  first  choice,  I  think,  is  really  not  to  have  any  capital,  but 
rather  to  better  define  disproportionate  health  care  payments  and 
providers,  and  get  at  the  problem  in  that  way,  if  there  is,  in  fact,  a 
problem. 

Mr.  Chairman,  the  National  Association  of  Counties  still  strongly 
supports  a  moratorium  on  the  implementation  of  these  Medicare 
regulations  until  at  least  March  31,  1992,  as  agreed  to  by  the 
Senate  Finance  Committee.  We  prefer  a  longer  delay.  The  delay 
would  give  all  of  us  time  to  analyze  the  financial  and  the  program- 
matic impact  of  these  regulations. 

However,  if  the  Congress  does  decide  to  move  forward  with  the 
legislation  at  this  time,  then  we  urge  you  to  include  our  recommen- 
dations concerning  intergovernmental  transfers  and  disproportion- 
ate share  payments. 

Thank  you  very  much. 

Mr.  Waxman.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Naake  follows:] 
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STATEMENT  OF  LARRY  E.  NAAKE 
EXECUTIVE  DIRECTOR,  NATIONAL  ASSOCAITION  OF  COUNTIES 

MR.   CHAIRMAN,  MEMBERS  OF  THE  SUBCOMMITTEE,   I  AM  LARRY 
NAAKE,   EXECUTIVE  DIRECTOR  OF  THE  NATIONAL  ASSOCIATION  OF 
COUNTIES.*    WE  APPRECIATE  THIS  OPPORTUNITY  TO  TESTIFY  ON  THE 
MEDICAID  FINANCING  COMPROMISE  REACHED  BETWEEN  THE  NATIONAL 
GOVERNORS'  ASSOCIATION  AND  THE  ADMINISTRATION. 

WE  UNDERSTAND  THE  INTENSE  PRESSURE  PLACED  ON  THE  NGA  TO 
FIND  A  COMPROMISE  AND  KNOW  THAT  THEY  MADE  A  GOOD  FAITH  EFFORT  TO 
REACH  AN  AGREEMENT.     HOWEVER,   WE  WERE  NOT  INVITED  TO  PARTICIPATE 
IN  THE  DAILY  NEGOTIATIONS.     WHILE  THE  NGA  BRIEFED  US  ON  THE 
PROGRESS  OF  THE  NEGOTIATIONS,   THIS  AGREEMENT  INVOLVES  SIGNIFICANT 
POLICY  CHANGES  TO  A  VERY  COMPLEX  PROGRAM  AFFECTING  STATES, 
COUNTIES,   PROVIDERS  AND  THE  BENEFICIARIES  IN  MANY  DIFFERENT  WAYS. 
MANY  OF  THOSE  GROUPS  HAVE  NOT  HAD  TIME  TO  ANALYZE  THE  IMPACT  OF 
THE  AGREEMENT.     AS  OF  LATE  FRIDAY,   LEGISLATIVE  LANGUAGE  HAD  NOT 
BEEN  FINALIZED.     POLICY  CHANGES  OF  SUCH  A  SWEEPING  NATURE  DESERVE 
AN  ANALYSIS  OVER  MORE  THAN  A  WEEKEND. 

SINCE  EARLIER  THIS  YEAR,   THE  ITEMS  FOR  DEBATE  HAVE  BEEN  A 
MOVING  TARGET,   PROGRESSING  FROM  CONTRIBUTIONS,   TO  TAXES,  TO 
INTERGOVERNMENTAL  TRANSFERS  AND  FINALLY  DISPROPORTIONATE  SHARE 


*    The  National  Association  of  Counties  is  the  only  national 
organization  representing  county  government  in  the  United  States. 
Through  its  membership,  urban,  suburban  and  rural  counties  join 
together  to  build  effective,  responsive  county  government.  The 
goals  of  the  organization  are  to:     improve  county  government; 
serve  as  the  national  spokesman  for  county  government;  serve  as  a 
liaison  between  the  nation's  counties  and  other  levels  of 
government;  achieve  public  understanding  of  the  role  of  counties 
in  the  federal  system. 
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PAYMENTS.     THE  LAST  TWO  ITEMS  IN  THIS  DEBATE  WERE  NOT  EVEN 
DISCUSSED  BY  THE  OBRA  CONFEREES  LAST  YEAR.     YET,    COUNTIES  FIND 
THEMSELVES  NOW  FIGHTING  TO  SAVE  DISPROPORTIONATE  SHARE  PAYMENTS 
AND  ARE  TRYING  TO  PUSH  INTERGOVERNMENTAL  TRANSFERS  OFF  OF  THE 
NEGOTIATING  TABLE. 

COUNTIES  TAKE  HEALTH  CARE  PROVISION  AND  FINANCING  VERY 
SERIOUSLY.     ACCORDING  TO  THE  MOST  RECENT  CENSUS  DATA,  WE 
CONTRIBUTED  $18  BILLION  OF  OUR  OWN  REVENUES  TO  HEALTH  AND 
HOSPITALS  IN  1987.      IN  ADDITION  TO  PROVIDING  CARE  AND/OR  FUNDING 
MEDICAID,   COUNTIES  IN  OVER  3  0  STATES  HAVE  THE  LEGAL 
RESPONSIBILITY  TO  SERVE  THE  INDIGENT.      IN  AT  LEAST  15  STATES, 
COUNTIES  CONTRIBUTE  APPROPRIATIONS  TO  MEDICAID. 

COUNTIES  ARE  DEVOTING  EVER  INCREASING  RESOURCES  OF  THEIR 
OWN  TO  HEALTH  CARE  AND  ARE  RAISING  TAXES  TO  MEET  THOSE  NEEDS. 
DURING  1979-1989,   COUNTY  EXPENDITURES  ON  HEALTH  GREW  BY  72.5 
PERCENT  AFTER  INFLATION  WHILE  COUNTIES  RAISED  THEIR  OWN  REVENUES 
BY  NEARLY  5C  PERCENT.      IN  THESE  TIMES  OF  EXPLODING  MEDICAL  COST 
INFLATION,   RECESSION  AND  INCREASED  SERVICE  DEMANDS,   THIS  SHOULD 
BE  THE  TIME  FOR  FOSTERING  FINANCING  MECHANISMS  —  IT  IS  NOT  THE 
TIME  TO  USE  REGULATIONS  AS  A  BLUNT  TOOL  FOR  FEDERAL  COST 
CONTAINMENT.     AND  YET,   EVEN  INTERGOVERNMENTAL  TRANSFERS  ARE  AT 
ISSUE. 
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WE  HAVE  CONTINUALLY  RECEIVED  ASSURANCES  THAT 
INTERGOVERNMENTAL  TRANSFERS  IN  A  FINAL  AGREEMENT  WOULD  BE  TAKEN 
OFF  THE  TABLE.     WE  SUPPORTED  THE  UNEQUIVOCAL  LANGUAGE  IN  H.R. 
3595,  WHICH  PROHIBITS  THE  SECRETARY  OF  HEALTH  AND  HUMAN  SERVICES 
FROM  CHANGING  THE  TREATMENT  OF  THESE  TRANSFERS. 

MR.   CHAIRMAN,  AS  YOU  POINTED  OUT  IN  YOUR  AUGUST  15,  1991 
LETTER  TO  DR.  WILENSKY,   "THE  NOTION  OF  BARRING  THESE 
LONGSTANDING,   WIDELY  USED  TRANSFER  ARRANGEMENTS  WAS  NEVER  RAISED" 
IN  THE  OBRA  CONFERENCE  LAST  YEAR. 

COUNTY  PARTICIPATION  IN  MEDICAID  HAS  BEEN  A  LONGSTANDING 
PRACTICE  SINCE  THE  ENACTMENT  OF  MEDICAID.     ATTACHED  TO  THE 
TESTIMONY  IS  A  CHART  OUTLINING  OUR  DIRECT  INVOLVEMENT  IN 
APPROPRIATING  MATCHES.     MANY  COUNTIES  ALSO  TRANSFER  OR  CERTIFY 
FUNDS  THROUGH  THEIR  PUBLIC  HOSPITALS,   LONG  TERM  CARE  FACILITIES 
AND  HEALTH  DEPARTMENTS.     PARTICIPATION  THROUGH  COUNTY  MATCHING 
DOLLARS  AND  INTERGOVERNMENTAL  TRANSFERS  HAS  NEVER  BEEN 
QUESTIONED.   IN  FACT,  THE  STATUTE  SPECIFICALLY  ALLOWS  UP  TO  60 
PERCENT  OF  THE  NON-FEDERAL  MATCH  TO  BE  FROM  LOCAL  ENTITIES. 

HOWEVER,   THE  DRAFT  COMPROMISE  LEGISLATIVE  LANGUAGE  WE  HAVE 
SEEN  MERELY  MENTIONS  INTERGOVERNMENTAL  TRANSFERS  IN 
"MISCELLANEOUS  NOTES  FOR  LEGISLATIVE  HISTORY."     EVEN  THERE  IT 
FALLS  FAR  SHORT  OF  PROTECTING  THIS  LONGSTANDING  PRACTICE.  THE 
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SUGGESTED  LANGUAGE  STATES  "IT  IS  ANTICIPATED  THAT  HCFA  WILL 
REINSTATE  ITS  PRIOR  REGULATION  ON  THE  USE  OF  PUBLIC 
FUNDS" ... (EMPHASIS  NACo) .      COMMITTEE  REPORT  "ANTICIPATION"  IS 
MUCH  WEAKER  THAN  A  STATUTORY  PROHIBITION  ON  HCFA  CHANGING  THE 
TREATMENT  OF  INTERGOVERNMENTAL  TRANSFERS.     THEREFORE,   THAT  ISSUE 
IS  STILL  NOT  RESOLVED. 

STATUTORY  LANGUAGE  MUST  MAKE  IT  CLEAR  THAT  HCFA  WILL 
REINSTATE  ITS  PRE-EXISTING  REGULATION  ON  THE  USE  OF  PUBLIC  FUNDS. 
THAT  REGULATION  SHOULD  CONTINUE  TO  RECOGNIZE  THAT  A  COUNTY'S 
STATUS  AS  A  GOVERNMENTAL  ENTITY  TAKES  PRECEDENCE  OVER  ITS  ROLE  AS 
A  MEDICAID  PROVIDER  OR  RELATED  TO  A  MEDICAID  PROVIDER.     HCFA  MUST 
BE  BARRED  FROM  ISSUING  REGULATIONS  THAT  ARE  INCONSISTENT  WITH 
THESE  LONGSTANDING  CONCEPTS. 

WE  ALSO  HAVE  CONCERNS  OVER  THE  COMPROMISE  ON 
DISPROPORTIONATE  SHARE  PAYMENTS.     THE  INTENT  OF  THE  PROGRAM  IS  TO 
PROVIDE  INCREASED  RESOURCES  TO  THOSE  HOSPITALS  SERVING  A 
DISPROPORTIONATE  SHARE  OF  MEDICAID  PATIENTS.      CLEARLY,  COUNTY- 
OWNED  AND  FUNDED  PUBLIC  HOSPITALS  SERVE  A  DISPROPORTIONATE  SHARE 
OF  THE  INDIGENT.      CLEARLY,   EVEN  WITH  DISPROPORTIONATE  SHARE 
PAYMENTS,   COUNTIES  SPEND  A  SIGNIFICANT  AMOUNT  OF  GENERAL  REVENUE 
DOLLARS  TO  OPERATE  THEIR  HOSPITALS. 

A  BLUNT  12  PERCENT  CAP  DOES  LITTLE  TO  RECOGNIZE  THE  UNIQUE 
CIRCUMSTANCES  OF  COUNTY  HOSPITALS.     THE  CAP  IS  A  FEDERAL  COST 
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CONTAINMENT  MEASURE,  PURE  AND  SIMPLE.     I  KNOW  THAT  THE  N6A  FEELS 
IT  HAD  NO  OTHER  ALTERNATIVE,   BUT  THE  FUTURE  IMPACT  OF  SUCH  A 
POLICY  IS  UNKNOWN. 

COUNTIES  CONSISTENTLY  SUPPORT  MAXIMUM  FLEXIBILITY  IN 
OPERATING  FEDERALLY-MANDATED  PROGRAMS.     BUT  GIVEN  A  CAP,  THE 
CONTINUED  FLEXIBILITY  OF  STATES  TO  DEFINE  ALL  HOSPITALS  AS 
DISPROPORTIONATE  SHARE  HOSPITALS,   CAUSES  US  TO  PAUSE.     IF  A  CAP 
IS  A  GIVEN,   THEN  FURTHER  TARGETING  OF  THOSE  PAYMENTS  TO  TRULY 
DISPROPORTIONATE  SHARE  HOSPITALS  SHOULD  BE  CONSIDERED. 

BECAUSE  OF  THE  COMPLEX  NATURE  OF  THE  DRAFT  LEGISLATION,  WE 
ALSO  HAVE  CONCERNS  ABOUT  THE  INTERPRETATION  OF  THE 
DISPROPORTIONATE  SHARE  PROVISION  REGARDING  PAYMENTS  BY  "TYPE  OF 
HOSPITAL."     WE  URGE  THAT  THIS  LANGUAGE  BE  CLARIFIED  TO  ENSURE 
THAT  THESE  STATUTORY  MODIFICATIONS  ARE  ASSOCIATED  EXCLUSIVELY  TO 
RULES  REGARDING  PROVIDER-SPECIFIC  TAXES  AND  WOULD  NOT  HAVE  ANY 
IMPACT  ON  PROGRAMS  FUNDED  BY  LOCAL  GOVERNMENT  FINANCIAL 
PARTICIPATION,   INCLUDING  INTERGOVERNMENTAL  TRANSFERS.  STATES 
MUST  BE  ALLOWED  TO  CONTINUE  TO  DESIGNATE  DIFFERENT  TYPES  OF 
HOSPITALS   (E.G.  MAJOR  TEACHING  HOSPITALS,   CHILDREN'S  HOSPITALS, 
PSYCHIATRIC  HOSPITALS)   AS  ELIGIBLE  FOR  DIFFERENT  DISPROPORTIONATE 
SHARE  PAYMENTS.     THESE  TYPES  OF  HOSPITALS  HAVE  DIFFERENT 
CIRCUMSTANCES  AND  NEEDS.     URBAN  COUNTY  HOSPITALS  OFTEN  RELY  ON 
THESE  PAYMENTS  FOR  THEIR  SURVIVAL. 
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IN  OUR  VIEW,   THE  HEALTH  CARE  FINANCING  ADMINISTRATION  IS 
OPERATING  IN  GOOD  FAITH.     BUT  IT  SEEMS  REASONABLE  THAT  THESE 
MAJOR  POLICY  DECISIONS  BE  GIVEN  SOME  TIME  FOR  ANALYSIS.     HOWEVER , 
OMB  CONTINUES  TO  INFER  IN  THINLY  VEILED  STATEMENTS  THAT  THEY  WILL 
ATTACH  A  HUGE  COST  TO  ANYTHING  NOT  TO  THEIR  LIKING,   EVEN  IF  IT  IS 
A  CHANGE  IN  DATES  PAST  A  MARCH  31,    1992  MORATORIUM  AS  AGREED  TO 
BY  THE  SENATE  FINANCE  COMMITTEE. 

IT  IS  TIME  THAT  THOSE  BUDGET  POLITICS  STOP.  EVERYONE 
CONCERNED  ABOUT  THE  MEDICAID  PROGRAM  DESERVES  MORE  THAN  A  FORCED 
RUSH  TO  JUDGMENT  ON  THIS  COMPLICATED  COMPROMISE. 

THANK  YOU  FOR  THIS  OPPORTUNITY  TO  TESTIFY.      I  AM  AVAILABLE 
TO  ANSWER  QUESTIONS. 
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County  funding  formulas  for 
Medicaid  by  state 


Arizona 

Under  Arizona's  Health 
Care  Cost  Containment  System 
(a  statewide  Medicaid 
demonstration  project), 
counties  pay  100  percent  of  the 
non-federal  share  of  long-term 
care  for  the  elderly  and 
physically  disabled,  and  fund  a 
variable  portion  of  acute  care 
services. 

Colorado 

Counties  pay  40  percent  of 
the  non-federal  share  of 
administrative  costs  related  to 
eligibility. 

Florida 

Counties  pay  $55  per  month 
for  each  nursing  home  resident, 
and  100  percent  of  the  non- 
federal share  for  the  13th 
through  45th  inpatient  hospital 
days. 

Iowa 

Counties  pay  100  percent  of 
the  non-federal  share  of  ICF/ 
MR;  100  percent  of  the  non- 
federal share  of  MH/MR/DD 
waivers  for  home  and 
community-based  services  for 
persons  normally  served  by 
ICF/MR;  and  50  percent  of  the 
non-federal  share  of  certain 
mental  health  "enhancements'* 
(i.e.,  Title  XIX  case 
management,  partial 
hospitalization  and  day 
treatment  for  the  chromkailj 
mentally  ill,  mentally  retarded 
and  developmental!?  disabled). 

Minnesota 

Counties  pay  100  percent  of 
the  non-federal  share  of 
administrative  costs  related  to 
client  services  except  for  the 
child  health  plan,  where  the 
share  varies.  Counties  also  loan 
funds  to  the  state,  without 
interest,  for  a  portion  of  the 
state's  benefit  payments  for  the 
first  six  months  of  each  fiscal 
year. 


Montana 

Counties  pay  18  percent  of 
the  non-federal  share  of 
administrative  costs  related  to 
eligibility. 

New  Hampshire 

Counties  pay  61.5  percent  of 
the  non-federal  share  of 
intermediate  nursing  care 
services,  except  for  ICF/MR. 

New  York 

Counties  pay  20  percent  of 
the  non-federal  share  of  long 
term  care;  and  50  percent  of  the 
non-federal  share  of  all  other 
services. 

North  Carolina 

Counties  pay  15  percent  of 
the  non-federal  share  of 
services,  and  100  percent  of  the 
non-federal  share  of 
administrative  expenses. 

North  Dakota 

Counties  pay  15  percent  of 
non-federal  share  except  for: 
ICF/MR,  clink  services,  and 
waivered  home  and 
community-based  services  for 
mentally  retarded,  aged  and 
disabled  recipients.  In  the 
1989-90  biennium,  the  county 
share  averaged  9J  percent  of 
the  non-federal  share  of  all 
services. 

Ohio 

Counties  pay  10  percent  of 
the  non-federal  share  of 
admio&trative  costs  related  to 
eligibility,  subject  to  certain 
limitations. 

Pennsylvania 

Counties  pay  10  percent  of 
the  non-federal  share  for 
county  nursing  homes  plus  $3 
per  invoice. 

South  Dakota 

Counties  pay  $60  dollars  per 
month  for  each  ICF/MR 
resident;  and  $200  per  month 
for  each  mental  health  resident 
in  state  inpatient  facilities. 


Utah 

For  mental  health,  counties 
must  provide  a  match  equal  to 
20  percent  of  the  amount  paid 
by  the  state,  which  is  equivalent 
to  16.7  percent  of  the  non- 
federal share. 

Wisconsin 

Counties  pay  the  non- 
federal share  for  certain  mental 
health  programs  (i.e., 
community  support  program 
services  and  targeted  case 
management),  but  up  to  90 
percent  of  the  county  match 
may  be  offset  by  funding 
provided  by  the  state  through 
payments  to  counties  under  the 
state's  "community  aid  for 
human  services." 

(Table  compiled  by  Kathy 
Cramp,  NACo  budget  analyst, 
from  state  associations  of  county 
officials  and  state  Medicaid 
officials  —  September  1991.)  \ 
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Mr.  Waxman.  We  also  have  with  us  this  morning  Russ  Toal,  who 
is  the  Georgia  Medicaid  Director.  Did  you  have  a  statement  you 
wanted  to  make? 

STATEMENT  OF  RUSS  TOAL 
Mr.  Toal.  Yes,  sir.  Mr.  Chairman. 

Thank  you  for  allowing  me  to  testify  today.  I  have  been  with  the 
Medicaid  agency  since  1982,  so  I  have  much  experience  with  HCFA 
and  the  way  they  operated  in  the  past  few  years  and  wish  to  ex- 
press my  concern  about  this  proposal. 

I  have  several  specific  concerns,  but  a  general  concern  is  that 
HCFA's  objection  to  what  the  States  are  doing  seems  to  change. 
The  objection  first  was  provider  taxes  weren't  broad  based.  Now 
the  objection  is  not  only  that  it  may  be  acceptable  to  have  a  broad- 
based  tax,  but  now  it  must  be  capped  off  at  25  percent. 

We  wish  to  point  out,  in  the  case  of  Georgia,  all  tax  revenue  Con- 
stitutionally is  required  to  go  in  the  general  fund.  Under  the  provi- 
sions of  this  bill,  even  though  the  tax  revenues  from  the  tax  may 
not  go  directly  to  Medicaid  nor  may  the  Medicaid  agency  receive 
full  benefit  of  that  tax,  HCFA  would  still  disallow,  in  calculating 
its  tax,  would  still  disallow  any  cap  over  25  percent  in  disallowance 
to  the  State  in  its  share. 

Second,  I  am  concerned  that  the  governors  are  going  to  be  sur- 
prised when  they  see  the  final  version  of  this  bill.  For  example,  on 
the  key  question  of  linkage,  which  this  agreement,  by  the  way, 
gives  HCFA  broad  discretion  to  determine  whether  there  is  any 
guarantee,  and  if  there  is  any  guarantee  between  a  payment  and 
any  tax,  HCFA  will  then  disallow  the  Federal  matching  share. 

In  the  NGA-HCFA  agreement,  this  phrase  was  included:  These 
provisions  would  not  prevent  the  use  of  the  tax  to  reimburse  mem- 
bers of  the  class  for  Medicaid  services  nor  preclude  States  from  re- 
lying on  such  reimbursement  to  justify  or  explain  the  tax. 

But  this  phrase  or  any  language  referencing  this  phrase  is  left 
out  of  the  statute  or  proposed  statute,  and  I  don't  believe  that  this 
oversight  is  accidental.  It  leaves  the  States  at  HCFA's  mercy.  Even 
if  the  State  were  to  enact  a  tax  program  which  met  the  broad  out- 
lines of  the  bill,  it  still  could  be  subject  to  a  disallowance  2  or  3 
years  after  the  fact,  because  HCFA  could  decide,  as  this,  under  this 
agreement,  that  there  is  an  indirect  guarantee  for  some  portion  of 
the  cost  of  the  tax. 

Third,  I  am  pleased,  as  you  well  know,  that  Georgia  was  the  first 
State  in  the  country  to  make  disproportionate  share  hospital  pay- 
ments. We  have  a  long  history  of  recognizing  the  cost  of  those  hos- 
pitals. And  contrary  to  the  assertion  made  here  today,  two-thirds  of 
the  hospitals  that  are  designated  disproportionate  share  in  Georgia 
are  rural  hospitals.  Many  of  them  have  testified  to  our  general  as- 
sembly that  without  the  disproportionate  share  payments,  they 
would  be  forced  to  close. 

And,  again,  unlike  the  suggestion  made  previously,  we  don't  des- 
ignate all  hospitals.  Seventy  of  our  174  hospitals  are  designated  dis- 
proportionate share.  They  must  serve  a  minimum  of  15  percent  of 
the  population. 
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Fourth,  on  the  specific  question  that  I  asked  HCFA  this  weekend, 
I  was  given  assurances  over  the  phone  that  HCFA  had  no  intention 
of  interfering  with  the  intergovernmental  transfer  provisions  of  the 
existing  statute.  I  asked  would  HCFA  specifically  agree  to  an 
amendment  to  section  5,  which  would  prohibit  the  Secretary  from 
issuing  any  regulations  which  would  interfere  with  the  existing 
statute.  HCFA  refused  to  agree  to  such  an  amendment. 

Now,  I  don't  understand  that.  I  was  told  that  we  should  be  com- 
forted by  the  fact  we  have  these  existing  statutory  provisions.  I 
pointed  out  those  provisions  were  in  effect  on  September  12  when 
they  issued  those  regs  that  clearly  violated  those  provisions,  and  I 
thought  HCFA  should  be  willing  to  give  the  States  some  assurance. 
They  were  unwilling  to  do  so. 

And,  finally,  let  me  say  that  if  we  are  discussing  this  issue  and 
having  this  hearing  because  of  some  kind  of  financial  imperative, 
at  least  in  the  case  of  Georgia,  we  are  missing  the  boat. 

Our  recipient  counts  this  year  are  up  23  percent  over  last  year. 
And  it  is  the  growth  in  the  recipient  population  that  is  driving  Fed- 
eral and  State  expenditures  on  Medicaid.  It  is  not  donated  pro-* 
grams.  Certainly  not  in  the  case  of  Georgia,  which  accounts  for  less 
than  10  percent  of  our  budgeted  expenditures. 

It  is  the  growth  in  the  Medicaid  population,  and  we  should  be 
spending  our  energies  dealing  with  the  questions  of  why  that 
growth  has  occurred  and  how  we  are  going  to  pay  for  that  growth 
instead  of  artificially  capping  off  the  ability  of  the  States  to  pay  for 
those  in  need. 

In  Georgia,  we  now  have  over  12  percent  of  the  population  which 
is  dependent  on  Medicaid.  And  the  hospitals  which  we  pay  under 
the  disproportionate  hospital  share  system  care  for  more  than  70 
percent  of  those  800,000.  And  we  fear  the  consequences  of  this  stat- 
ute and  this  agreement  being  enacted  without  a  full  public  debate 
on  what  the  consequences  may  be. 

Mr.  Waxman.  Thank  you  very  much  for  your  testimony. 

The  testimony  is  getting  me  a  bit  agitated.  We  don't  fully  under- 
stand the  consequences  of  this  proposal.  This  crisis  that  the  admin- 
istration has  contrived  is  forcing  everyone  to  take  steps  that,  under 
a  cooler  and  more  rational  perspective,  they  might  not  take. 

Less  than  3  weeks  ago,  Mr.  Scheppach,  the  NGA  circulated  a  list 
of  60  organizations  supporting  H.R.  3595,  the  Medicaid  moratorium 
amendments  of  1991.  Included  on  this  list  were  groups  as  diverse  as 
the  AFL-CIO,  the  National  Associations  of  Manufacturers,  and  the 
U.S.  Chamber  of  Commerce.  All  three  organizations  represented  on 
this  panel  were  listed  as  well. 

I  gather  from  your  testimony  that  NGA  no  longer  supports  H.R. 
3595;  is  that  correct,  and  can  you  tell  us  why? 

Mr.  Scheppach.  Well,  the  executive  committee  has  made  a  deci- 
sion to  support  our  particular  proposal  at  this  time.  I  can't  say  that 
we  will  not  support  your  approach  or  the  shorter  version  of  the 
moratorium.  I  will  go  back  to  the  executive  committee  after  the 
Senate  makes  a  decision  today  to  get  further  advice  on  that. 

Mr.  Waxman.  Well,  it  is  clear  that  not  all  the  governors  support 
the  administration's  proposal.  Can  you  tell  us  which  States,  in  ad- 
dition to  Georgia,  do  not  support  the  administration's  proposal? 
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Mr.  Scheppach.  Let  me  tell  you,  as  best  I  can,  what  our  count  is, 
and  this  is  changing  by  the  minute.  We  had  34  States  that  are  gen- 
erally in  support  of  the  proposal.  We  have  six  States  that  are  es- 
sentially unaffected  and  have  not  communicated  to  us.  We  have  10 
States  that  have  all  the  way  from  some  minor  problems  to  out-and- 
out  oppose  it. 

Mr.  Waxman.  Who  are  those? 

Mr.  Scheppach.  The  States  that  essentially  continue  to  have 
problems  are  West  Virginia,  Wisconsin,  Alabama,  Georgia,  Penn- 
sylvania, Texas,  Virginia,  Kansas.  We  have  not  heard  from  Ken- 
tucky— but  I  think  Wallace  Wilkinson,  governor  of  Kentucky,  has 
had  problems — and  Florida. 

As  I  said,  Florida  and  Texas  are  still  negotiating  on  some  issues. 
Pennsylvania  has  one  small  change  that  they  would  like  made.  But 
at  this  time  I  would  say  that  those  10  States  have  some  problems 
with  the  proposal. 

Mr.  Waxman.  Why  did  the  NGA  agree  to  this  proposal,  knowing 
that  some  States  strongly  objected  and  that  this  proposal  will  have 
a  major  programmatic  and  fiscal  implications  for  the  States? 

Why  didn't  your  organization  take  a  neutral  position,  rather 
than  giving  the  administration  crucial  political  cover  for  its  propos- 
al? 

Mr.  Scheppach.  Mr.  Chairman,  I  think  we  have  an  actual  very 
strong  consensus.  If  you  look  at  the  number  of  States,  the  34  rela- 
tive to  the  total  44  that  have  communicated,  that  is  an,  I  suspect, 
over  75  percent  approval  rate.  That  is  a  very  strong  consensus  for 
the  States. 

Mr.  Waxman.  Senator  Lackey  testified  this  morning  that  State 
legislators  do  not  support  this  administration  proposal.  Why  did 
the  NGA  agree  to  this  proposal  knowing  that  the  legislators  who 
will  have  to  enact  many  of  these  changes  oppose  them? 

Mr.  Scheppach.  Well,  NCSL  staff  was  involved  in  all  of  our  de- 
briefings.  They  were  not  at  the  particular  table  during  the  negotia- 
tions. But  what  our  rules  were  was  that  all  of  the  States,  and 
NCSL  and  NPAW  were,  in  fact,  briefed,  were  provided  all  the 
paper  at  each  stage  of  the  negotiations,  so  when  we  came  back  at  9 
o'clock  the  next  morning,  after  each  and  every  session,  we  provided 
a  detailed  breakdown  of  what  happened. 

My  understanding  was  until  very  recently  that  they  were  basi- 
cally in  support  of  the  proposal,  but  obviously  they  have  made  a 
decision  now  to  oppose  it. 

Mr.  Waxman.  They  have  had  a  chance  to  read  it. 

On  September  11  the  NGA  sent  to  every  member  of  Congress  a 
copy  of  its  resolution  on  donated  funds,  dedicated  taxes,  and  inter- 
governmental transfers.  That  resolution  contains  the  following 
statement: 

States  currently  use  donated  funds,  dedicated  taxes,  and  intergovernmental  trans- 
fers to  achieve  the  historic  purpose  of  the  Medicaid  program.  The  funds  enable 
States  to  expand  access  to  pregnant  women  and  children,  to  increase  payments  to 
hospitals  that  serve  a  disproportionate  number  of  poor  patients,  and  to  meet  Feder- 
al Medicaid  mandates  to  both  additional  populations  and  services. 

The  administration  proposal  that  the  NGA  just  signed  onto 
would  end  the  use  of  provider  donations,  impose  a  cap  on  the  use  of 
legitimate  broad-based  provider  taxes,  and  impose  a  national  aggre- 
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gate  cap  on  payments  to  disproportionate  share  hospitals.  So  much 
for  expanding  access  or  increasing  payments. 

Why  would  the  governors  allow  themselves  to  be  talked  into  a 
deal  like  this,  particularly  when  the  administration  regulation  is  il- 
legal and  the  House  voted  overwhelmingly  to  oppose  a  moratorium 
on  its  issuance? 

Mr.  Scheppach.  I  think,  Mr.  Chairman,  that  the  governors  decid- 
ed to  essentially  change  their  position  last  week.  I  think  the  basic 
concern  is  uncertainty  in  the  future  with  respect  to  where  they 
have  to  go,  given  the  particular  financial  shape  that  they  are  in. 

So  I  think  that  what  this  proposal  gives  us  foremost  is  a  long-run 
permanent  solution  so  that  governors  and  State  legislatures  know 
what  the  rules  of  the  game  are  in  the  future. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  Bilirakis. 

Mr.  Bilirakis.  Thank  you,  Mr.  Chairman. 

Gentlemen,  certainly  Senator  Lackey  and  Mr.  Naake,  and  Mr. 
Toal,  your  States  have  problems,  there  isn't  any  question  about  it, 
and  I  would  probably  be  in  your  position  right  now,  arguing  with 
this  panel,  and  the  administration  as  you  are,  and  I  appreciate 
your  position  very  much. 

I  would  ask  you  first,  Mr.  Naake,  if  that  is  the  correct  pronuncia- 
tion of  your  name.  The  latest  draft  of  the  legislation  would  codify 
this  agreement.  And  I  suppose  according  to  Mr.  Scheppach  it  is 
sort  of  an  ongoing  kind  of  thing,  but  I  trust  it  codifies  the  agree- 
ment. 

It  is  November  23,  1991,  draft,  11:28  a.m.  It  was  introduced  by 
Mr.  Michel  for  himself  and  Mr.  Lent.  Do  you  have  that?  Have  you 
seen  that? 

Mr.  Naake.  No. 

Mr.  Bilirakis.  I  think  the  portion  intended  to  take  care  of  the 
intergovernmental  transfers  problem,  does  take  care  of  it.  If  it 
doesn't,  I  certainly  want  to  know. 

But  on  page  12  of  that,  at  the  bottom  of  that  page,  it  says,  for 
purposes  of  this  subsection  and  section  1902(a)(2),  funds  made  avail- 
able to  the  State,  in  parentheses,  including  by  transfer  or  certifica- 
tion of  expenditure,  end  parentheses,  for  use  as  the  non-Federal 
share  by  unit  of  local  government  which  is  a  health  care  provider, 
shall  be  treated  the  same  as  funds  transferred  by  unit  of  local  gov- 
ernment which  is  not  a  health  care  provider. 

Does  that  language  adequately  ease  your  concern  in  that  regard? 

Mr.  Naake.  I  think  our  point  was  that  the  language  in  the  agree- 
ment that  we  have  seen,  which  is  not  the  actual  legislative  lan- 
guage, indicated  that  it  was  anticipated  that  HCFA  would  not  issue 
any  regulations  in  the  future  prohibiting  intergovernmental  trans- 
fers, and  that  that  language  is  not  in  the  legislation.  It  doesn't  talk 
about  the  future,  it  talks  about  the  past,  and  that  is  the  part  we 
are  concerned  about. 

Mr.  Bilirakis.  But  this  legislation  will  be — we  are  talking  about 
codifying  that  now,  which  is  a  heck  of  a  lot  better  than  any  assur- 
ance, whether  it  be  written,  implied,  or  whatever  the  case  may  be 
from  HCFA.  Wouldn't  you  agree  if  it  is  codified — I  am  not  saying 
that  this  language  is  adequate,  but  isn't  it  better  to  have  it  codi- 
fied? Wouldn't  you  be  more  at  ease  if  it  were? 


455 


Mr.  Naake.  We  would  be  more  at  ease  if  it  were,  but  we  would 
like  stronger  language  than  exists  there.  As  Mr.  Toal  indicated 
when  he  asked  HCFA  would  they  agree  to  codification  of  that  lan- 
guage, they  said  no. 

Mr.  Bilirakis.  Well,  I  understand  it  is  in  the  agreement,  but  I 
still,  for  one,  certainly  would  be  very  interested  in  getting  from 
you,  on  behalf  of  the  counties,  suggested  language. 

Mr.  Naake.  We  would  be  happy  

Mr.  Bilirakis.  Will  you  submit  that  to  us?  Obviously,  as  you 
know,  this  is  on  a  fast  track.  We  don't  know  where  it  is  going,  but 
it  is  on  a  fast  track,  so  please  submit  it  to  us. 

Mr.  Naake.  We  will  submit  it  early  this  afternoon  and  put  it  on 
the  same  track. 

Mr.  Bilirakis.  Thank  you. 

Mr.  Lackey.  The  disproportionate  share  payments  for  Kentucky 
fiscal  year  1989  was  $280,000.  I  am  going  now  on  the  basis  of  this 
chart.  I  am  assuming  it  is  accurate.  I  don't  have  a  copy  of  that. 

Mr.  Bilirakis.  You  don't  have  a  copy.  I  think  we  ought  to  fur- 
nish the  gentlemen  that.  But,  in  any  case,  if  I  might  continue, 
fiscal  year  1989  was  $280,000;  fiscal  year  1991,  it  does  say  in  here, 
parentheses,  estimate,  $55  million;  and  fiscal  year  1992,  estimate, 
$287,900,000. 

Any  explanation  for  that  for  your  State?  Why  such  an  increase 
of — have  that  many  more  poor  moved  into  the  State?  Have  that 
many  more  poor  gotten  sick,  do  you  know? 

Mr.  Lackey.  The  only  explanation  I  can  give,  is  we  have  not 
been  in  session  since  the  end  of  February  of  this  year,  and  keeping 
up  with  it  the  best  I  can,  in  our  interim  process,  is  the  fact  under 
the  bill  which  passed  in  the  special  session  we  were  able  to  incorpo- 
rate more,  up  to  about  350,000,  additional  poor  in  the  State  beyond 
the  poverty  level  by  giving  them  14  days  hospital  coverage  and  an- 
other percent  of  the  physicians  fee  was  covered. 

Mr.  Bilirakis.  Well,  is  that — when  was  that  done  by  the  State? 

Mr.  Lackey.  Year  ago. 

Mr.  Bilirakis.  On  their  own  volition?  It  was  not  mandated  by 
the  Federal  Government? 
Mr.  Lackey.  No,  sir. 

Mr.  Bilirakis.  So  the  State  of  Kentucky  decided  all  of  a  sudden 
in  1991  to  broaden  the  base  of  the  poor  who  would  need  these  serv- 
ices? 

Mr.  Lackey.  Yes,  sir. 

Mr.  Bilirakis.  Well,  I  am  very  interested  in  the  tax  structure.  I 
know  my  time  has  run  out.  I  don't  expect  an  answer  to  this.  Possi- 
bly another  time  around  maybe,  but  I  am  curious  to  know  what 
your  tax  structure  is  regarding  the  tax  for  provider  specific.  I  don't 
know  whether  Chairman  

Mr.  Waxman.  Time  has  expired  and  we  are  being  summoned  to 
the  House  floor.  We  will  have  a  second  round,  if  you  wish  to  ask 
additional  questions. 

Mr.  Bilirakis.  All  right,  sir.  Thank  you. 

Mr.  Waxman.  We  are  going  to  recess  only  for  so  long  as  it  takes 
to  respond  to  this  vote,  and  then  come  back  and  ask  further  ques- 
tions of  you. 

[Brief  recess.] 
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Mr.  Waxman.  The  meeting  of  the  subcommittee  will  come  back 
to  order. 

I  am  going  to  take  this  opportunity  to  ask  a  few  more  questions 
while  we  are  waiting  for  Dr.  Rowland  and  others.  Mr.  Scheppach, 
one  of  the  touchstones  of  NGA  policy  in  Medicaid  is  flexibility.  A 
permanent  cap  on  payments  to  disproportionate  share  hospitals  for 
every  State,  even  those  that  don't  use  voluntary  contributions  or 
provider-specific  taxes,  doesn't  sound  very  flexible  to  me. 

According  to  HCFA,  in  fiscal  year  1992,  18  States  will  be  above 
the  12  percent  limit:  Alabama,  California,  Colorado,  Kansas,  Ken- 
tucky, Louisiana,  Maine,  Massachusetts,  Michigan,  Missouri, 
Nevada,  New  Hampshire,  New  Jersey,  New  York,  Pennsylvania, 
South  Carolina,  Tennessee  and  Texas. 

Presumably,  in  the  future,  other  States  might  want  to  spend 
more  than  12  percent.  Under  the  administration  proposal,  these 
States  will  be  permanently  prohibited  from  doing  so,  regardless  of 
how  many  more  Medicaid  patients  their  disproportionate  share 
hospitals  are  called  upon  to  treat. 

This  doesn't  sound  very  flexible  to  me.  Why  did  the  governors 
agree  to  this? 

Mr.  Scheppach.  First  off,  when  we  went  to  the  governors,  they 
really  did  not  want  regulations  to  restrict  their  ability  to  designate 
which  hospitals  would  be  disproportionate  in  share.  In  some  sense, 
we  traded  that  off  against  the  caps,  so  we  did  have  flexibility  under 
the  cap. 

Our  sense  is  also  that  the  numbers  for  fiscal  year  1992,  because 
of  the  interaction,  at  least,  in  some  States,  between  donations  and 
specific  taxes  and  disproportionate  share,  are  probably  relatively 
high,  and  that  once  States  do,  in  fact,  convert  to  broad-based  taxes, 
the  disproportionate  shares  will  come  down.  Our  expectation  is 
that  12  percent  will  not  be  a  particularly  binding  number. 

Mr.  Waxman.  If  the  definition  of  disproportionate  share  hospi- 
tals is  not  in  any  way  narrowed,  and  if  you  provide  for  broad-based 
provider  taxes,  wouldn't  many  States  want  to  come  in  and  call  all 
their  hospitals  disproportionate  share,  and  wouldn't  you  then  be 
spreading  the  limited  disproportionate  share  money  very  thinly? 

Mr.  Scheppach.  Well  

Mr.  Waxman.  Rather  than  targeting  it? 

Mr.  Scheppach.  It  may  have.  We  have  the  other  problem  in  a 
number  of  States  that  have  large  rural  areas,  therefore,  they  want 
to  spread  some  of  it  thinly — we  looked  at  as  we  negotiated  a  lot  of 
alternatives  to  take  care  of  basically  two  problems. 

One,  the  rural  hospitals  and,  second,  the  large  city  hospitals.  We, 
in  a  sense,  were  unable  to  get  a  definition  of  those  two  that  most 
States  were  comfortable  with.  That  is  why  we  went  back  to  the 
broad-based  cap. 

Mr.  Waxman.  You  traded  the  cap  for  the  ability  of  the  States  to 
designate? 

Mr.  Scheppach.  And  some  concerns  HCFA  would  come  out  with 
further  regulations. 

Mr.  Waxman.  All  of  this  is  premised  on  HCFA  doing  all  sorts  of 
regulations. 

Is  there  any  reason  why  that  cap  shouldn't  sunset?  The  cap  in 
your  proposal  sunsets  on  your  provider  tax. 
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Mr.  Scheppach.  The  only  thing  I  can  say,  there  was  essentially  a 
package  deal  we  negotiated. 

Mr.  Waxman.  You  have  no  policy  objection  to  a  sunset  on  that? 

Mr.  Scheppach.  If  the  administration  is  comfortable  sunsetting 
it,  we  wouldn't  have  a  problem. 

Mr.  Waxman.  You  don't  have  a  problem,  so  the  party  to  that 
agreement  that  has  to  sign  off  would  be  the  administration? 

Mr.  Scheppach.  That  is  right.  We  will  not  back  off  from  the 
policy  unless  they  decide  to. 

Mr.  Waxman.  Mr.  Lackey  or  Mr.  Naake,  is  there  anything  in 
Doctor  Wilensky's  testimony  to  which  you  would  like  to  take  this 
opportunity  to  respond?  Based  on  the  Senate  Finance  Committee's 
action  on  Friday,  we  have  the  following  choices:  accept  the  admin- 
istration proposal,  or  send  the  President  a  moratorium,  short  term 
or  long  term,  that  he  will  veto  or  do  nothing,  and  run  the  risk  the 
court  will  not  stop  the  HCFA  regulations  from  going  into  effect 
January  1.  I  know  Mr.  Scheppach's  position. 

I  would  like  to  ask  the  others  what  you  would  recommend  to  us? 

Mr.  Naake.  Our  recommendation  was  we  still  supported  a  mora- 
torium until  such  time  we  could  clarify  these  issues.  Between  now 
and  the  time  you  adjourn  on  Tuesday  or  Wednesday,  if  these  issues 
are  clarified  to  your  satisfaction  and  our  satisfaction,  then  I  think 
that  is  an  appropriate  course. 

If  not,  then  we  would  still  support  a  moratorium  at  least  until 
March  31,  1992. 

Mr.  Lackey.  Ditto. 

Mr.  Waxman.  Mr.  Toal. 

Mr.  Toal.  As  you  know,  our  entire  congressional  delegation  sup- 
ported H.R.  3595.  Senator  Nunn  and  I  supported  the  McConnell 
version.  They  provided  Senator  Benson — they  prefer  the  moratori- 
um doesn't  go  through  June  30.  We  believe  that  6  months  will 
avoid  disruption  to  the  States. 

Georgia's  position  all  along  has  been  we  are  perfectly  willing  to 
fight  these  regulations  in  court.  Like  you,  we  believe  they  are  ille- 
gal and  they  will  not  withstand  challenge. 

We  would  prefer  that  to  the  agreement  negotiated  by  the  NGA 
and  administration. 

Mr.  Lackey.  Mr.  Chairman,  I  didn't  know  6  months  was  one  of 
the  three  alternatives  you  gave. 

Mr.  Waxman.  It  wasn't.  I  wish  it  were.  Maybe  it  will  be.  I  did 
ask  the  question  in  a  different  form. 

I  thank  you  very  much  for  your  testimony. 

We  do  want  to  continue  to  work  closely  together  in  these  next 
few  days  to  try  to  figure  out  which  of  the  alternatives  makes  the 
most  sense,  and  what  is  going  to  be  the  best  for  the  Medicaid  pro- 
gram and  the  people  it  serves,  in  both  the  short  term  and  the  long 
term. 

Thank  you  so  much. 

Our  last  panel  consists  of  representatives  of  the  hospitals  that 
serve  large  numbers  of  Medicaid  and  uninsured  patients.  These 
hospitals  were  not  at  the  table  during  administration-NGA  negotia- 
tions. 

I  suppose  we  shouldn't  be  surprised  that  the  resulting  proposal 
doesn't  treat  them  very  well. 
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Larry  Gage  is  president  of  National  Association  of  Public  Hospi- 
tals. He  is  an  attorney  for  four  public  hospitals  that  recently 
brought  suit  in  Federal  District  Court  here  in  the  District  of  Co- 
lumbia to  have  the  October  31  HCFA  regulation  declared  illegal. 
Robert  Sweeney  is  President  of  National  Association  of  Children's 
Hospitals  and  related  institutions.  Chuck  Ellstein  of  the  Michigan 
Hospital  Association  is  testifying  this  morning  on  behalf  of  the 
American  Hospital  Association.  He  is  accompanied  by  Rick  Pollack, 
executive  vice  president  of  AHA. 

Gentlemen,  we  appreciate  the  fact  you  are  here  to  testify  before 
this  subcommittee.  Your  prepared  statements  will  be  in  the  record 
in  full. 

What  we  would  like  to  ask  of  you  is  to  limit  your  oral  limitation 
to  no  more  than  5  minutes. 
Mr.  Gage. 

STATEMENTS  OF  LARRY  S.  GAGE,  PRESIDENT,  NATIONAL  ASSO- 
CIATION OF  PUBLIC  HOSPITALS;  ROBERT  H.  SWEENEY,  PRESI- 
DENT, NATIONAL  ASSOCIATION  OF  CHILDREN'S  HOSPITALS 
AND  RELATED  INSTITUTIONS;  AND  CHARLES  L.  ELLSTEIN, 
GROUP  VICE  PRESIDENT,  MICHIGAN  HOSPITAL  ASSOCIATION, 
ON  BEHALF  OF  AMERICAN  HOSPITAL  ASSOCIATION 

Mr.  Gage.  Thank  you  very  much,  Mr.  Chairman. 

You  do  have  a  full  statement  for  the  record,  and  I  will  summa- 
rize it  very  briefly  so  that  we  may  move  on. 

I  am  pleased  to  be  here  today  to  testify  on  the  NGA  compro- 
mised proposal,  as  well  as  on  the  underlying  issues  of  provider 
taxes,  donations,  disproportionate  share,  and  so  forth. 

Our  concern  with  the  NGA  proposal  is  that  it  goes  far  beyond 
the  issues  that  were  raised  in  the  HCFA  regulations,  and  now  ad- 
dresses such  fundamental  matters  as  adequacy  of  Medicaid  pay- 
ments generally,  and  the  Federal  mandate  for  adjustments  to  hos- 
pitals that  carry  the  greatest  burdens  for  care  for  the  poor. 

We  feel  it  would  be  unprecedented  and  irresponsible  for  Congress 
to  legislate  precipitously  and  without  careful  deliberation  in  these 
areas,  with  a  completely  artificial  deadline  of  the  impending  recess. 
Enactment  of  H.R.  3595,  or  some  other  moratorium  will  give  us  all 
ample  opportunity  to  engage  in  such  careful  deliberation  early  in 
the  new  year. 

Mr.  Chairman,  it  has  been  suggested  by  the  administration  in 
support  of  this  compromise,  that  voluntary  donations  and  provider 
tax  programs  are  all  scams  and  schemes  designed  to  use  Federal 
Medicaid  matching  dollars  for  illegal  purposes.  This  is  simply  not 
true. 

I  think  it  has  been  particularly  appalling  that  OMB's  persistent 
effort  to  label  HCFA's  regulations  and  this  committee's  proposed 
moratorium  a  $5,6  billion  problem,  is  simply  a  lie,  and  a  big  one  at 
that.  Certainly,  Medicaid  expenditures  have  been  increasing  rapid- 
ly in  recent  years,  and  this  presents  a  fiscal  and  policy  dilemma  for 
States  and  Federal  Governments,  and  providers  alike.  The  causes 
of  these  increases  have  been  clear,  including  a  substantial  increase 
in  the  demand  for  health  services  by  uninsured  patients  due  to  a 
variety  of  factors. 
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Permit  me  to  use  1  or  2  minutes  to  illustrate  that  point  with  sev- 
eral tables,  which  are  also  included  at  the  rear  of  my  testimony. 

Table  1  is  drawn  directly  from  October  1991  PROPAC  report  on 
uncompensated  care.  It  indicates  simply  and  graphically,  uncom- 
pensated loss  care  has  nearly  tripled  during  the  Reagan-Bush  era, 
increasing  from  $3.6  billion  in  1980,  to  $10  billion  in  1989. 

During  that  period,  local  subsidies  doubled  to  $2  billion,  but  that 
left  $8  billion  in  uncompensated  care  unreimbursed,  except 
through  such  mechanisms  as  expanding  the  Medicare  program  and 
disproportionate  share  adjustments. 

There  has  also  been  a  very  significant  increase  in  the  demand  for 
Medicaid  services. 

If  you  look  at  table  2,  using  the  State  of  Tennessee  as  an  exam- 
ple, you  can  see  that  Medicaid  eligibilities  increased  from  just  over 
500,000  in  fiscal  years  1986,  1987  to  almost  800,000  in  1990,  1991, 
and  we  understand  it  will  increase  further  to  almost  900,000  in 
1991,  1992. 

This  is  coming  at  a  time  when  the  State's  economy  simply  could 
not  have  generated  sufficient  revenues  from  any  other  source  to  fi- 
nance such  expansion.  Significantly,  Mr.  Chairman,  during  this 
period  when  these  increases  were  funded,  in  part,  by  donations  and 
provider  taxes,  Tennessee's  high  infant  mortality  rate  dropped 
from  11.7  to  10.8  for  1,000  live  births. 

Finally,  Mr.  Chairman,  an  additional  target  of  this  new  legisla- 
tion would  appear  to  be  disproportionate  share  adjustment.  This  is 
not  the  cause  itself,  of  significant  increases  in  Medicaid  spending. 

Table  3  shows  2,322  member  hospitals  in  13  States,  with  donation 
or  tax  programs.  This  revealed  that  in  no  case  in  these  States  were 
funds  being  used  for  purposes  other  than  Medicaid  and  indigent 
care.  Moreover,  the  survey  revealed  in  no  case  did  Medicaid  pay- 
ments to  providers  begin  to  meet  the  full  needs  and  costs  of  serving 
Medicaid  and  other  indigent  patients. 

Table  3  indicates  net  loss  from  serving  low-income  Medicaid  and 
uninsured  patients  at  these  poor  hospitals  range  from  $36  million 
to  over  $143  million  last  year,  even  after  all  disproportionate  share 
adjustments  and  local  subsidies  were  taken  into  account.  I  think 
every  single  participant  in  this  panel  today  will  agree  reasonable 
limits  can  be  drawn  to  outlaw  abuses,  but  the  proposed  legislation 
will  go  far  beyond  protecting  the  goals  and  integrity  of  the  Medic- 
aid program. 

It  would  undo  many  important  reforms  that  are  keeping  poor 
women,  children  and  other  patients  alive  today. 
[Testimony  resumes  on  p.  471.] 
[The  prepared  statement  of  Mr.  Gage  follows:] 
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Statement  of  Larry  S.  Gage 
President 

National  Association  of  Public  Hospitals 

Subcommittee  on  Health  &  the  Environment 
House  Committee  on  Energy  &  Commerce 

November  25,  1991 


I  am  Larry  Gage,  President  of  the  National  Association  of  Public  Hospitals.  NAPH's 
membership  includes  over  100  public  and  private  hospitals  that  serve  as  the  health  safety  net 
in  many  of  our  nation's  metropolitan  areas,  Let  me  begin  by  congratulating  you  and  the 
Committee,  Mr.  Chairman,  on  your  outstanding  accomplishment  in  guiding  H.R.  3595 
through  the  House  by  such  an  overwhelming  margin. 

I  am  pleased  to  have  the  opportunity  to  testify  today  on  the  so-called  National 
Governors  Association  compromise,  which  was  introduced  on  Saturday  in  the  House  by 
Representatives  Lent  and  Michel.  In  particular,  while  we  were  unable  to  obtain  the  text  of 
the  new  bill  until  late  yesterday,  I  am  able  to  offer  you  some  preliminary  observations  on 
several  important  and  complex  provisions  of  that  legislation,  and  to  strongly  urge  you  once 
again  to  immediately  enact  H.R.  3595,  so  that  we  may  give  this  new  bill  the  attention  it 
requires.    H.R.  3595  remains  essential  to  prevent  the  tragic  reduction  in  services  and  access 
to  health  care  for  the  poor  that  will  occur  in  many  states  if  Secretary  Sullivan's  proposed 
Medicaid  donation  and  provider  tax  regulations  are  permitted  to  take  effect. 

The  NGA/OMB  Medicaid  "Compromise"  is  a  Broad  and  Complex  Bill  that  Requires 
Careful  Analysis  &  Deliberation 

The  NGA/OMB  "compromise"  proposal  is  a  complex,  far-reaching  bill  that  seeks  to 
make  fundamental  changes  in  the  Medicaid  program  and  in  the  federal  responsibility  for  the 
uninsured  poor.  We  believe  that  NGA's  efforts  to  achieve  this  compromise  began  as  a  well- 
meaning  exercise.  We  know  that  NGA  has  shared  our  concern  over  the  disastrous  impact  on 
states  and  the  poor  of  HCFA's  illegal  provider  tax  regulation.  However,  at  some  point  the 
NGA  negotiation  apparently  took  on  a  life  of  its  own,  broadening  its  scope  substantially 
beyond  the  subject  matter  of  the  new  HCFA  regulations. 

NAPH  would  ordinarily  be  content  to  respond  in  an  orderly  fashion  to  legislative 
proposals  introduced  by  NGA,  HCFA  or  others.  Unfortunately,  however,  the  Administration 
appears  to  be  pressing  with  unseemly  haste  for  the  immediate  enactment  of  this 
"compromise."    We  thus  feel  obliged  to  express  our  strong  concern  that  the  NGA 
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"negotiations"  excluded  most  of  the  key  stakeholders  in  the  Medicaid  program,  including  the 
Congress,  providers,  recipients,  and  as  nearly  as  we  can  tell,  most  of  the  nation's  Governors 
as  well.  There  have  been  times  in  the  last  two  weeks  when  I've  even  wondered  if  the  NGA 
staff  was  in  the  room,  given  the  extent  to  which  OMB' s  viewpoint  appears  to  have  dominated 
this  "compromise". 

In  addition  to  voluntary  donations  and  provider  taxes,  the  NGA  proposal  now  also 
addresses  such  fundamental  matters  as  the  adequacy  of  Medicaid  payment  rates  generally  and 
the  federal  mandate  for  payment  adjustments  to  hospitals  that  carry  the  greatest  burdens  of 
care  for  the  poor.  We  believe  it  would  be  unprecedented  and  irresponsible  for  the  Congress 
to  legislate  precipitously  and  without  careful  deliberation  in  these  areas,  with  a  completely 
artificial  deadline  of  the  impending  recess.  Enactment  of  H.R.  3595  will  give  us  all  ample 
opportunity  to  engage  in  such  careful  deliberation  early  in  the  new  year. 

In  the  remainder  of  my  prepared  testimony  this  morning,  I  would  like  to  accomplish 
four  things:  First,  I  would  like  to  object  strenuously  to  the  false  characterization  by  OMB 
and  HCFA  of  all  provider  tax  and  donation  programs  as  "scams",  and  to  offer  the 
Committee  some  data  in  support  of  these  programs,  and  of  the  Medicaid  disproportionate 
share  adjustment.  Second,  I  will  provide  you  with  our  preliminary  assessment  of  the  major 
shortcomings  of  the  NGA  "compromise",  including  a  discussion  of  those  provisions  that  will 
require  more  careful  deliberation  than  you  have  time  for  between  now  and  the  holiday  recess. 
Third,  I  will  discuss  other  important  issues  raised  by  the  NGA  proposal  that  are  unrelated  to 
provider  taxes,  such  as  the  adequacy  of  Medicaid  provider  payments  and  DSH  adjustments. 
Fourth,  because  NAPH  did  not  previously  testify  before  the  Subcommittee  on  the  HCFA 
regulations,  I  am  also  providing  you  with  our  opinion  on  their  illegality  and  a  description  of 
pending  litigation  brought  by  several  public  hospitals. 

Provider  Tax  and  Voluntary  Donation  Programs  are  not  "Scams" 

It  has  been  suggested  by  the  Administration  in  support  of  this  compromise  ,that 
voluntary  donation  and  provider  tax  programs  are  all  "scams"  and  "schemes"  designed  to  use 
Federal  Medicaid  matching  dollars  for  illegal  purposes.  This  is  simply  not  true. 

NAPH  member  hospitals  have  cooperated  closely  with  many  state  Medicaid  programs 
in  recent  years  to  enable  states  to  use  local  sources  of  funding  for  both  mandated  and 
permissive  Medicaid  improvements.  Some  of  these  cooperative  arrangements  date  back 
nearly  to  the  beginning  of  the  Medicaid  program.  Initiatives  funded  through  such  local 
sources  include  (among  others)  new  programs  to  expand  eligibility  of  low  income  mothers, 
children  and  other  populations;  improve  primary  care;  expand  emergency  and  trauma 
services;  fight  infant  mortality,  drug  abuse,  and  AIDS;  and  improve  Medicaid  provider 
payments. 

In  most  states,  the  use  of  local  sources  to  augment  the  state's  share  of  Medicaid 
spending  has  supported  essential,  and  often  federally-mandated,  continuation  and  expansion 
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of  Medicaid  eligibility  and  services.  It  has  also  resulted  in  improved  access  and  many  new 
initiatives  for  other  uninsured  indigent  patients. 

Particularly  galling  has  been  OMB' s  persistent  effort  to  label  HCFA's  regulations  and 
this  Committee's  proposed  moratorium  a  "$5.6  billion  problem".  Mr.  Chairman,  that  is 
simply  a  lie,  and  a  big  one.  Certainly,  Medicaid  expenditures  have  been  increasing  rapidly 
in  recent  years,  and  this  presents  a  fiscal  and  policy  dilemma  for  state  and  federal 
governments  and  providers  alike.  But  the  causes  of  these  increases  have  been  clear  ~ 
including  a  substantial  increase  in  the  demand  for  health  services  by  uninsured  patients,  due 
to  a  variety  of  factors.  Those  factors  include  the  economy  and  a  drastic  reduction  during  the 
1980s  in  the  ability  of  providers  generally,  and  disproportionate  share  hospitals  in  particular, 
to  shift  the  costs  of  uncompensated  care  to  other  payers. 

Permit  me  to  illustrate  with  several  tables  the  true  source  of  this  tremendous  increase 
in  Medicaid  costs,  which  OMB,  through  its  arbitrary,  capricious  and  politically  motivated 
cost  estimates,  would  try  to  attribute  solely  to  donation  and  tax  programs. 

Table  1  is  drawn  directly  from  the  October,  1991  ProPAC  report  on  uncompensated 
care.  It  indicates  simply  and  graphically  that  uncompensated  hospital  care  has  nearly  tripled 
during  the  Reagan/Bush  era,  increasing  from  just  $3.6  billion  in  1980  to  $10  billion  in  1989. 
During  that  period,  local  subsidies  doubled,  to  $2  billion,  but  that  left  $8  billion  in 
uncompensated  care  unreimbursed  except  through  such  mechanisms  as  the 
disproportionate  share  adjustment. 

Table  2  cites  the  state  of  Tennessee  as  a  specific  example  of  the  impact  of  these 
trends  on  the  need  for  Medicaid  services.  For  all  categories,  the  number  of  people  eligible 
for  Medicaid  in  Tennessee  increased  from  just  over  500,000  in  FY  86-87  to  almost  800,000 
in  FY  90-91,  at  a  time  when  the  state's  economy  simply  could  not  have  generated  sufficient 
revenues  from  any  other  source  to  finance  such  expansion.  During  this  same  period,  the 
total  units  of  service  provided  to  Medicaid  recipients  increased  from  23  million  to  over  38 
million,  while  at  the  same  time  the  cost  of  each  unit  increased  from  $37  to  nearly  $45. 

Eligibility  expansions  for  pregnant  women,  infants  and  children  were  made  by 
Tennessee  during  this  period,  exceeding  Congress'  mandates.  Now,  pregnant  women  and 
infants  are  covered  up  to  185%  of  the  federal  poverty  level.  Significantly,  Tennessee's  high 
infant  mortality  rate  dropped  from  11.7  per  1,000  live  births  to  10.8  per  1,000  live  births 
between  1987  and  1989. 

In  1990,  the  State  of  Tennessee  imposed  a  provider  tax  on  its  most  significant 
providers  of  care  to  the  indigent.  Let  me  say,  on  behalf  of  Tennessee's  NAPH  members, 
that  this  was  not  the  kind  of  tax  that  safety  net  hospitals  might  have  preferred.  Nonetheless, 
it  was  the  only  one  that  could  realistically  be  enacted  in  the  time  frame  available.  The  State 
Medicaid  program  was  facing  a  crisis.  Without  increased  revenues,  the  program  would  have 
collapsed  in  the  face  of  those  numbers.  A  broad  based  tax  was  simply  not  politically 
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possible.  Given  all  of  these  circumstances.  Tennessee's  safety  net  providers  agreed  to  be 
taxed  to  ensure  the  survival  of  Tennessee's  Medicaid  program. 

An  additional  target  of  OMB,  in  light  of  this  new  legislation,  would  appear  to  be  the 
Medicaid  disproportionate  share  hospital  ("DSH")  adjustment.  Again,  it  is  simply  not  true 
that  the  DSH  adjustment  is  itself  the  cause  of  significant  increases  in  Medicaid  spending  in 
most  states. 

A  recent  survey  of  22  NAPH  member  hospitals  in  13  states  with  donation  or  tax 
programs  revealed  that  in  no  case  were  funds  being  used  for  purposes  other  than  Medicaid 
and  indigent  care.  Moreover,  the  survey  revealed  that  in  no  case  did  Medicaid  payments  to 
providers  even  begin  to  meet  the  full  needs  and  costs  of  serving  Medicaid  and  other  indigent 
patients.    Table  3  summarizes  this  data  for  eight  geographically  diverse  safety  net  hospitals 
that  were  included  in  this  survey.  It  indicates  that  the  net  loss  from  serving  low  income 
Medicaid  and  uninsured  patients  at  these  important  hospitals  range  from  S36  million  to  over 
S143  million  last  year  even  after  all  DSH  adjustments  and  local  subsidies  were  taken  into 
account. 

I  believe  every  single  participant  in  this  panel  today  will  agree  that  reasonable  limits 
should  be  drawn  to  outlaw  abuses.  But  the  proposed  legislation  would  go  far  beyond 
protecting  the  goals  and  integrity  of  the  Medicaid  program:  it  would  undo  many  of  the 
important  reforms  that  are  keeping  poor  women,  children  and  other  indigent  patients  alive 
and  healthy  today. 

The  NGA/OMB  "Compromise"  is  Unacceptable  in  its  Current  Form 

The  proposed  NGA/OMB  "compromise"  is  unacceptable  in  its  current  form.  Its 
adoption  would  lead  to  significantly  reduced  funding  for  Medicaid  services  and  initiatives  in 
some  states.  It  would  cause  particular  hardship  in  those  states  for  many  disproportionate 
share  hospitals  and  the  low  income  women,  children  and  other  patients  they  serve.  For  these 
reasons,  it  is  imperative  that  the  House-passed  moratorium  be  adopted  instead  at  this  time,  so 
that  the  Congress  can  address  these  important  policy  issues  carefully  next  year  rather  than 
hastily  in  the  last  three  days  of  the  1991  session.  The  most  serious  deficiencies  of  the 
"compromise"  are  in  the  areas  of  provider  taxes  and  DSH  payments,  as  follows: 

Provider  Taxes: 

Federal  matching  payments  will  be  available  for  provider- specific  taxes  only  if  (1)  the 
tax  is  broad-based  and  applies  identically  to  all  providers  in  a  class;  and  (2)  revenues  from 
the  tax  do  not  exceed  25  percent  of  the  State  share  of  Medicaid  expenditures.  States  may 
exempt  State  hospitals  or  other  public  hospitals  from  the  tax  and  may  apply  to  the  Secretary 
for  a  waiver  to  exempt  other  hc-ritals.  A  "grandfather"  provision  is  included  for  those 
States  whose  revenue  from  donations  and  taxes,  as  of  September  30,  1991.  exceeded  25 
percent  of  Medicaid  expenditures. 
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The  most  serious  defects  of  this  proposal  are: 

•  The  requirements  that  a  tax  be  broad-based  and  apply  identically  to  all  providers 
reflects  no  "compromise"  at  all  by  HCFA.  Rather,  it  simply  mirrors  language  in 
HCFA's  October  31st  regulation.  In  OBRA  '90,  as  part  of  an  explicit  agreement  with 
HCFA,  the  Congress  expressly  permitted  states  to  draw  upon  provider  taxes  "whether 
or  not  of  general  applicability".  While  broad-based  taxes  may  in  general  be  a 
desirable  goal,  they  are  often  far  more  difficult  to  enact  in  many  states,  which  the 
Congress  recognized  in  permitting  states  flexibility.  This  "compromise"  would 
effectively  repeal  the  OBRA  '90  provision  and  greatly  restrict  states  in  their  ability  to 
levy  new  taxes. 

•  On  the  other  hand,  the  compromise  fails  to  address  the  one  legitimate  concern 
Congress  had  last  year  when  it  negotiated  an  agreement  with  HCFA  over  provider  tax 
programs  —  the  possibility  that  taxes  on  Medicaid  revenues  would  be  collected  and 
used  for  matching  purposes.  A  clarification  of  this  second  OBRA  '90  requirement  is 
a  legitimate  goal,  and  would  achieve  OMB's  goal  of  curbing  abuses  with  greater 
precision. 

•  The  25  percent  cap  on  provider  taxes  is  illogical  and  an  unwarranted  intrusion  on 
State  sovereignty.  Since  the  proposed  compromise  already  seeks  to  define  an 
"acceptable"  tax,  why  is  it  also  necessary  to  limit  States'  ability  to  use  such  a  revenue 
source? 

•  The  compromise  also  prohibits  States  from  "holding  hospitals  harmless"  in 
language  so  sweeping  that  HCFA  will  be  able  to  micromanage  state  programs.  The 
bill  which  sets  forth  the  compromise  provides:  "the  State  or  other  unit  of  government 
imposing  the  tax  [may  not]  provide[  ]  (directly  or  indirectly)  for  any  payment,  offset, 
or  waiver  that  effectively  guarantees  or  holds  taxpayers  harmless  for  any  portion  of 
the  costs  of  the  tax."  (emphasis  added).  The  language  is  so  sweeping  as  to  allow 
HCFA  virtually  unlimited  discretion  to  disallow  federal  matching  payments  in  any 
situation  where  Medicaid  revenues  to  a  hospital  increase  as  a  result  of  program 
changes  that  are  made  at  the  same  time  a  provider  tax  is  imposed. 

In  addition,  while  we  have  been  assured  by  all  parties  that  the  ability  of  cities, 
counties,  authorities,  districts  and  other  governmental  entities  to  participate  in  financing  the 
Medicaid  program,  whether  or  not  they  are  also  providers,  the  legislation  does  not  yet  appear 
to  be  completely  clear  on  this  point. 

Disproportionate  Share  Payments: 

For  FY  1993  and  future  years,  the  aggregate,  nationwide  dollar  amount  of  State  DSH 
payments  may  not  exceed  12  percent  of  Medical  assistance  expenditures  in  that  year.  Any 
State  whose  total  payments  in  FY  1992  exceeded  12  percent  would  be  permitted  to  continue 
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to  make  payments  at  that  level,  based  on  plan  amendments  submitted  by  September  30,  1991. 
This  cap  will  remain  in  effect  until  DSH  payments  in  that  state  fell  to  12  percent  of 
expenditures.  If  national  disproportionate  share  payments  do  not  equal  12  percent  of  total 
national  Medicaid  expenditures,  a  "redistribution  pool"  is  created  and  "allotted"  among  the 
states  with  DSH  expenditures  less  than  12  percent. 

Under  the  compromise,  Sec.  1923(c)  of  the  Act  is  amended  to  prohibit  adjustments  that 
vary  by  type  of  hospital  where  the  "purpose  or  effect  is  to  reimburse  providers  for  health 
care  related  taxes  without  regard  to  their  low-income  utilization  rate  or  medicaid  inpatient 
utilization  rate. " 

The  disproportionate  share  provisions  of  the  compromise  are  completely  unacceptable, 
for  the  following  reasons: 

•  The  12%  ceiling  imposed  is  arbitrary  and  unjustified.  Rather  than  being  tied  to  the 
actual  state  or  nationwide  needs  and  costs  of  Medicaid  and  other  low  income  patients, 
the  ceiling  is  calculated  based  upon  the  current  ratio  of  disproportionate  share 
payments  to  total  Medicaid  expenditures.  As  numerous  surveys  have  demonstrated, 
Medicaid  disproportionate  share  payments  in  many  states  continue  to  be  grossly 
inadequate.  In  many  states,  these  payments  do  not  even  ensure  that  hospitals  cover 
their  Medicaid  costs,  let  alone  the  costs  of  serving  other  uninsured  low  income 
patients. 

•  A  nationwide  ceiling  is  also  inequitable  for  those  states  that  are  currently  under  the 
12%  level.  Because  some  States  now  exceed  the  12%  cap,  the  effect  will  be  to 
reduce  the  flexibility  of  other  states;  the  situation  may  even  develop  where  there  is  no 
money  at  all  remaining  in  the  national  "pool"  under  the  12%  cap  and  a  State  with  an 
inadequate  program  has  no  ability  to  make  needed  improvements. 

•  By  proposing  that  states  exceeding  12%  can  in  the  future  only  make  DSH 
payments  at  the  current  dollar  amount,  the  compromise  fails  to  take  into  account  such 
factors  as  inflation,  the  economy,  increases  in  Medicaid  eligibility,  and  changes  in  the 
demand  for  services  by  other  low  income  patient  populations. 

Other  Issues  to  be  Considered 

While  it  is  impossible  to  legislate  responsibly  between  now  and  Wednesday,  it  may 
well  be  legitimate  for  the  Congress  to  consider  next  year  the  complex  issues  related  to 
Medicaid  provider  payments  and  the  DSH  adjustment,  for  several  reasons  in  addition  to  those 
cited  by  the  Administration: 

•  The  adequacy  of  Medicaid  payments  to  providers  has  been  frequently  litigated,  and 
the  original  "Boren  Amendment"  language  adopted  in  1981  may  now  require  review 
by  this  Committee.  Indeed,  several  bills  introduced  in  this  area,  by  Senator  Don 
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Riegle,  and  Representatives  Terry  Bruce,  Pete  Stark,  and  others,  should  also  be 
considered.  Their  proposals  include  a  possible  floor  (in  addition  to  an  upper  limit) 
for  Medicaid  provider  payments  or  tying  Medicaid  directly  payments  to  Medicare 
DRG  payment  levels. 

•  The  failure  of  many  states  to  make  adequate  "disproportionate  share"  payments  has 
been  the  subject  of  several  important  legislative  efforts  in  recent  years,  including 
amendments  in  OBRA  '90  last  year  that  were  aimed  at  curbing  an  earlier  example  of 
HCFA's  regulatory  zeal.  Yet  despite  this  constant  attention  by  Congress,  we  have 
recently  submitted  to  your  staff  a  nationwide  survey  that  indicates  that  nearly  half  of 
all  states  have  even  now  failed  to  incorporate  meaningful  DSH  payment  adjustments 
into  their  programs.  (It  is  for  this  reason,  by  the  way,  that  we  also  strongly  oppose 
the  amendment  added  to  H.R.  3595  by  Senator  Durenberger  during  the  Finance 
Committee's  deliberations.) 

•  How  Congress  addresses  these  issues  will  also  affect  any  discussion  of  broader 
health  coverage  reform,  and  the  design  of  any  new  "public  plans",  in  the  next  several 
years. 

The  Proposed  Regulations  are  Clearly  Illegal  Under  Current  Law 

Finally,  Mr.  Chairman,  because  NAPH  did  not  testify  at  your  previous  hearing  on  the 
HCFA  regulations,  I  would  like  to  take  this  opportunity  briefly  to  comment  on  the  illegality 
of  these  regulations. 

As  the  projected  impact  on  Tennessee  and  other  states  clearly  indicates,  HCFA's 
interim  final  rules  will  mean  the  denial  of  necessary  health  care  to  low  income  mothers, 
infants,  trauma  victims,  patients  with  AIDS  and  those  suffering  from  drug  abuse.  But  not 
only  do  the  rules  represent  bad  policy,  they  are  also  illegal  under  current  Medicaid  law. 

Last  year,  Congress  spoke  on  the  issue  of  federal  matching  of  provider  taxes.  In  the 
Omnibus  Budget  Reconciliation  Act  of  1990,  Congress  decided  that  HCFA  was  to  continue 
to  match  provider  taxes,  whether  or  not  these  taxes  are  of  general  applicability.  The  only 
exception  to  this  proscription  provided  that  the  Secretary  could  deny  federal  matching 
payments  where  a  provider  is  "reimbursed"  for  the  cost  of  a  tax.  As  Chairman  Waxman  has 
written,  this  exception  was  intended  to  insure  that  hospitals  did  not  include  the  cost  of  a 
provider  tax  on  a  Medicaid  cost  report. 

HCFA  in  its  October  31  regulations  has  blatantly  ignored  Congressional  intent.  It  has 
instead  usurped  Congress'  role  and  legislated  by  regulation.  The  interim  final  rule  will  allow 
HCFA  to  deny  federal  matching  payments  wherever  it  finds  "linkage"  between  provider  taxes 
and  provider  reimbursement.  It  has  allowed  itself  unlimited  discretion  to  find  such  linkage. 
Essentially,  HCFA  has  permitted  itself  the  freedom  to  match  the  taxes  it  likes  and  deny 
matching  payments  for  those  it  doesn't  like. 
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In  promulgating  this  rule,  HCFA  has  also  ignored  over  twenty-five  years  of  Medicaid 
history.  Local  participation  in  Medicaid  funding,  especially  by  governmental  entities,  has 
been  an  integral  part  of  the  Medicaid  program  since  its  very  inception.  Use  of  local  funding 
sources  for  up  to  60%  of  the  non-federal  share  is  clearly  authorized  by  Section  1902(a)2  of 
the  Medicaid  statute. 

The  ability  of  states  to  use  local  funding  sources  was  not  an  accident,  but  was  in  fact 
a  conscious  decision  of  the  Congress.    Legislation  creating  the  Medicaid  program  as 
originally  introduced  in  the  House  of  Representatives  required  States  to  provide  100  percent 
of  non-federal  expenditures.  The  House  bill  was  amended  in  the  Senate  to  allow  local 
sources  to  fund  a  portion  of  the  non-federal  share.   Ill  Cong.  Rec.  15791  (July  7,  1965). 
The  Conference  Report  explaining  the  Senate  amendment  states: 

"The  House  bill  .  .  .  required  ...  a  State  plan  for  medical  assistance  to  provide  that 
all  of  the  non-federal  funds  under  it  shall  be  from  State,  rather  than  State  and  local 
sources.  The  Senate  amendment  provided  as  an  alternative  that,  if  a  State,  on  an 
equalization  or  other  basis,  could  assure  that  lack  of  adequate  funds  from  local 
sources  would  not  result  in  lowering  the  amount,  duration,  scope,  or  quality  of  care 
and  services  available  under  the  plan,  local  funds  could  continue  to  be  utilized  to  meet 
the  non-federal  share  of  expenditures  under  the  plan."  H.R.  Cong.  Rep.  No.  682, 
89th  Cong.  1st  Sess.  50  (1965). 

In  fact,  local  governments  have  shared  responsibility  with  states  for  funding  Medicaid 
expenditures  since  the  beginning  of  the  Medicaid  program,  and  federal  matching  payments 
have  always  been  available  for  these  local  government  funds.  Since  at  least  1977  (and 
possibly  earlier)  local  health  care  providers  have  also  funded  a  portion  of  the  non-federal 
share  of  Medicaid  expenditures  in  many  states.  Federal  matching  payments  have  also  been 
available  for  these  local  provider  funds. 

For  these  reasons,  NAPH  believes  that  it  is  clearly  illegal  for  HCFA  to  attempt  to 
eliminate  local  funding  sources  through  regulation.  As  a  result,  a  group  of  NAPH  member 
hospitals,  led  by  Atlanta's  Grady  Memorial  Hospital,  asked  the  federal  courts  on  November 
14  to  declare  these  regulations  illegal. 

While  NAPH  is  hopeful  that  the  courts  will  overturn  these  illegal  regulations,  we 
agree  that  litigation  is  ultimately  not  the  best  way  to  address  any  policy  decision  of  this 
magnitude,  involving  the  future  of  the  Medicaid  program  and  the  federal  commitment  to 
serving  the  poor.  Congress  is  clearly  the  appropriate  forum  to  address  these  vital  questions 
of  access,  financing  and  care  for  the  poor,  and  Congress  should  do  so  deliberately,  with 
ample  time  to  give  a  full  and  careful  consideration  to  these  highly  complex  issues.  It  is 
therefore  imperative  either  that  HCFA  withdraw  these  regulations,  or  that  Congress  impose  a 
moratorium  on  their  implementation,  so  that  such  deliberations  may  proceed. 
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Mr.  Waxman.  Thank  you. 
Mr.  Sweeney. 

STATEMENT  OF  ROBERT  H.  SWEENEY 

Mr.  Sweeney.  Thank  you,  Mr.  Chairman.  I  am  Robert  Sweeney, 
I  am  president  of  the  National  Association  of  Children's  Hospitals 
and  Related  Institutions.  We  appreciate  the  opportunity  to  be  here 
today. 

As  you  have  recognized  in  your  health  care  reform  proposal, 
H.R.  2535,  the  Medicaid  program  as  presently  structured  is  in  need 
of  substantial  reform.  The  world,  indeed,  has  changed  since  1965. 
But  in  the  interim,  Medicaid  represents  the  single  best  hope  for 
access  to  health  care  for  millions  of  poor  children. 

That  is  why  NACHRI  supports  enactment  of  a  short  moratorium 
on  the  issuance  of  HCFA's  rule,  during  which  the  resource  require- 
ments of  Medicaid  can  be  viewed  in  the  context  of  the  access  of 
poor  children  and  their  families  to  health  services. 

We  are  not  sure  this  has  been  the  overriding  concern  in  the 
recent  discussions. 

I  would  like  to  speak  specifically  to  the  disproportionate  share 
problem. 

This  is  not  a  consequence  of  the  State's  Medicaid  donation,  tax  or 
transfer  program.  Indeed,  disproportionate  share  payments  have 
existed  for  10  years  since  the  Congress  amended  the  Medicaid  pay- 
ment system,  but  expressed  concern  about  the  ability  of  hospitals 
to  care  for  large  numbers  of  Medicaid  patients. 

So  in  1981,  there  was  instituted  the  disproportionate  share 
system.  In  1987,  Congress  substantially  wrote  the  law  to  strengthen 
this  requirement. 

And  again  in  1988  and  1990,  the  Congress  amended  the  law  to 
require  States  to  lift  arbitrary  limits  on  inpatient  care  for  children 
in  disproportionate  share  hospitals. 

The  experience  of  children's  hospitals  demonstrates  clearly  why 
improving  disproportionate  share  policy —  not  restricting  it — is  so 
important  to  access  to  care  for  children.  Ninety  percent  of  NACH- 
RI's  member  hospitals  qualify  as  disproportionate  share  hospitals. 

In  1990,  nearly  40  percent  of  patient  days  in  children's  hospitals 
was  for  Medicaid  patients.  In  California,  it  is  not  unusual  for  50,  60 
percent,  or  more  of  a  children's  hospital's  care  to  be  provided  to 
Medicaid  patients. 

Even  with  disproportionate  share  payments  in  1990,  on  average, 
a  children's  hospital  received  less  than  73  cents  in  Medicaid  reim- 
bursement for  every  dollar  of  cost  it  incurred  to  care  for  a  child, 
including  disproportionate  share  of  payment.  Medicaid  reimburse- 
ment, including  disproportionate  share  payment,  often  does  not 
cover  the  cost  of  care  for  children  under  Medicaid. 

PROPAC  has  recognized  this.  It  reported  that  children's  hospi- 
tals consistently  had  Medicaid  shortfalls  that  exceed  those  of  most 
other  acute  hospitals. 

We  have  several  specific  concerns  regarding  the  NGA/OMB  pro- 
posals to  cap  State  disproportionate  share  funding. 
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The  10-year  history  of  disproportionate  share  policy  makes  it 
clear  that  the  major  issue  has  been  the  inadequacy  of  States'  com- 
mitment to  this  payment  system,  rather  than  their  excesses. 

Under  current  law,  outlier  payment,  that  is  payment  for  the 
high  cost  of  care  for  exceptionally  ill  patients  is  exempt  from  Medi- 
care upper  payment  limit. 

We  are  very  much  concerned  this  OMB/NGA  proposal  opens  the 
door  to  tamper  with  that  payment  on  disproportionate  payments 
for  outlier  cases. 

The  proposal  would  cap  each  State's  aggregate  disproportionate 
share  payments  to  a  national  limit  of  12  percent.  Yet  we  have  seen 
no  analysis  that  indicates  that  is  an  adequate  number. 

We  don't  know  how  it  compares  to  existing  disproportionate  pay- 
ment on  a  State-by-State  basis. 

No.  4,  NGA  and  OMB  propose  a  very  complicated  process,  includ- 
ing caps  and  State  caps,  and  growth  factors  and  growth  pools,  to 
limit  the  annual  growth  in  State  spending  for  disproportionate 
share  of  payments. 

This  appears  to  limit  improvement  in  disproportionate  share 
spending  to  the  growth  rate  in  a  State's  Medicaid  program,  regard- 
less of  its  current  inadequacy. 

Finally,  Mr.  Chairman,  we  feel  this  moratorium  would  give  all 
parties  an  opportunity  to  assess  the  importance  of  disproportionate 
share  payments  to  access  poor  children  and  pregnant  women  for 
health  care,  and  it  is  a  dangerous  precedent  to  rush  into  this  with- 
out having  that  analysis. 

Thank  you. 

[The  prepared  statement  of  Mr.  Sweeney  follows:] 
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TESTIMONY  OF  ROBERT  H.   SWEENEY  ,  PRESIDENT 
NATIONAL  ASSOCIATION  OF  CHILDREN'S  HOSPITALS  AND  RELATED  INSTITUTIONS 

Mr.  Chairman,   I  am  Robert  H.   Sweeney,   President  of  NACHRI  -- 
the  National  Association  of  Children's  Hospitals  and  Related 
Institutions .     Thank  you  for  the  invitation  to  present  our  views 
on  changes  in  Medicaid  policy  recommended  by  the  National 
Governors'  Association  and  the  Office  of  Management  and  Budget. 

Our  comments  are  based  on  the  summary  of  NGA/OMB 
recommendations  released  by  the  Senate  Finance  Committee  last 
Friday.     While  we  have  seen  a  draft  NGA/OMB  bill,  we  have  been 
told  by  NGA  staff  that  it  is  being  substantially  revised.  Our 
comments  also  are  based  on  the  experience  of  our  hospitals  — 
more  than  80  percent  of  which  are  located  in  states  using 
donations,  taxes,  or  transfers  to  raise  matching  funds  needed  to 
sustain  their  Medicaid  programs  at  a  time  of  economic  crisis. 

As  you  have  recognized  in  your  health  care  reform  proposal, 
H.R.   2535,  the  Medicaid  program  as  presently  structured  is  in 
need  of  substantial  reform.     The  world  indeed  has  changed  since 
1965.     But  in  the  interim,  Medicaid  represents  the  single  best 
hope  for  access  to  health  care  for  millions  of  poor  children. 

States  must  be  able  to  fund  the  requirements  placed  on  them, 
and  providers  must  have  the  resources  to  deliver  the  services 
needed.     This  speaks  to  the  payments  they  receive.     That  is  why 
NACHRI  supports  enactment  of  a  short  moratorium  on  the  issuance 
of  HCFA's  rule,  during  which  the  resource  requirements  of 
Medicaid  can  be  viewed  in  the  context  of  the  access  of  poor 
children  and  their  families  to  health  services. 
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Rather  than  speak  to  the  donation  and  tax  provisions  of  the 
NGA/OMB  recommendations,  which  are  addressed  by  other  witnesses, 
I  want  to  focus  NACHRI's  testimony  on  the  NGA/OMB  proposal  to  cap 
both  aggregate  disproportionate  share  payments  and  annual  growth 
in  such  spending. 

We  believe  any  change  in  disproportionate  share  policy 
should  be  considered  separate  from  policy  on  donations  and  taxes, 
and  it  should  be  evaluated  specifically  in  terms  of  its  impact  on 
children's  access  to  health  care.     Briefly  I  will  explain  why. 

Throughout  the  long  debate  over  Medicaid  donations  and 
taxes,  there  have  been  no  hearings  and  no  public  discussion  about 
disproportionate  share  policy.     As  a  consequence,   there  appears 
to  have  been  considerable  lack  of  reference  to  both  the  purpose 
and  the  function  of  disproportionate  share  payments .     They  do  not 
exist  as  a  consequence  of  the  states'  Medicaid  donation,   tax,  or 
transfer  programs  that  have  sprung  up  in  recent  years.  Instead, 
Congress  established  disproportionate  share  payment  policy  ten 
years  ago  to  ensure  access  to  care  for  low  income  patients,  since 
Medicaid  policy  does  not  ensure  adequate  reimbursement. 

In  1981,  Congress  eliminated  the  requirement  that  state 
Medicaid  programs  reimburse  providers  for  reasonable  costs  of 
care.     However,  in  removing  that  standard,  Congress  recognized 
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that  inadequate  Medicaid  payment  could  jeopardize  the  financial 
survival  of  those  special  hospitals  serving  a  disproportionate 
share  of  low  income  patients  in  a  state. 

Consequently,  Congress  enacted  the  "Boren  amendment"  to 
require  reimbursement  that  meets  the  costs  of   "efficiently  and 
economically  operated"  health  care  facilities.       In  order  to 
ensure  adequate  payment  to  hospitals  serving  a  significant  number 
of  low  income  patients,  Congress  also  required  states  to  make 
payment  adjustments  to  such  "disproportionate  share  hospitals." 
In  1987,  after  a  number  of  studies  demonstrated  that  many  states 
had  not  implemented  effective  disproportionate  share  policies, 
Congress  substantially  rewrote  the  law  to  strengthen  this 
requirement.     Since  then,  Members  of  Congress  have  introduced 
bills  to  put  a  floor  under  disproportionate  share  payments  as 
well  as  to  extend  the  requirement  to  outpatient  reimbursement. 

Congress  also  has  amended  disproportionate  payment  policy 
specifically  to  ensure  that  children  of  poor  families  have 
access  to  the  health  care  they  need.     In  1988  and  1990,  Congress 
amended  the  law  to  require  states  to  lift  arbitrary  limits  on 
inpatient  care  for  children  in  disproportionate  share  hospitals . 
Congress  recognized  that  it  was  not  enough  to  expand  Medicaid 
eligibility  and  benefits  for  children,   if  states  penalize 
disproportionate  share  hospitals  for  providing  medically 
necessary  care  to  children  by  imposing  durational 
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limits  or  prospective  payment  without  outlier  adjustments.  Bills 
now  before  Congress  would  make  further  improvements  in 
disproportionate  share  policy  to  protect  children's  access  to 
care . 

The  experience  of  children's  hospitals  demonstrates  clearly 
why  improving  disproportionate  share  policy  —  not  restricting  it 
is  so  important  to  access  to  care  for  children.     About  90%  of 
NACHRI ' s  member  hospitals  qualify  as  disproportionate  share 
providers.     That  reflects  the  fact  that  in  1990,   nearly  40%  of 
the  care  of  a  children's  hospital,  on  average,  was  devoted  to 
children  whose  families  depend  upon  Medicaid.     In  California,  it 
is  not  unusual  for  50%,   60%  or  more  of  a  children's  hospital's 
care  to  be  devoted  to  children  under  Medicaid. 

Yet,  even  with  the  disproportionate  share  payments  they 
receive,   children's  hospitals  still  are  not  reimbursed  for  the 
cost  of  the  care  they  provide  to  patients  under  Medicaid.  In 
1990,  on  average,   a  children's  hospital  received  less  than  73 
cents  in  Medicaid  reimbursement  for  every  dollar  of  cost  it 
incurred  to  care  for  a  child.     In  children's  hospitals  around  the 
country,  Medicaid  reimbursement  —     including  disproportionate 
share  payment  —  often  does  not  cover  the  cost  of 

care  for  children  under  Medicaid,  much  less  cover  any  of  the  cost 
of  uncompensated  care  for  uninsured  children. 
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Just  this  year,  the  Prospective  Payment  Assessment 
Commission  (ProPAC)  reported  that  " (c)hildren' s 
hospitals ...  consistently  had  Medicaid  shortfalls  that  exceed 
those  of  most  other  acute  care  hospitals . "     ProPAC  also  has  said 
that  compared  to  Medicare  PPS  hospitals,   " (c)hildren' s 
hospitals .. .have  a  greater  commitment  to  providing  free  care." 
Moreover,  ProPAC  has  noted  that  urban  disproportionate  share 
hospitals  such  as  children's  hospitals   "may  be  especially 
financially  vulnerable  to  further  reductions  in  Medicaid  payments 
and  increases  in  Medicaid  patient  shares . " 

In  light  of  this,  I  would  like  to  raise  several  concerns 
regarding  the  NGA/OMB  proposals  to  cap  state  disproportionate 
share  spending: 

Issue  #1     The  10  year  history  of  disproportionate  share 
policy  in  general  and  children's  hospitals'   experience  in 
particular  make  it  clear  that  the  major  issue  has  been  inadequacy 
of  states'   commitment,  not  their  excess.     As  a  consequence,  Rep. 
Bruce  proposed  last  year  to  put  a  tloor  under  disproportionate 
share  payment,  not  a  cap  on  spending. 


Issue  #2     As  Title  XIX  is  now  written,   outlier  payment  — 
that  is,  payment  for  the  high  cost  of  care  for  exceptionally  ill 
patients    —  is  exempt  from  the  Medicare  upper  payment  limit. 
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The  NGA/OMB  proposal  could  have  the  effect  of  limiting  outlier 
payments  through  the  restoration  of  the  Medicare  upper  payment 
limit  or  the  establishment  of  a  new  cap.     This  has  enormous 
consequence  for  children's  hospitals,  because  a  typical 
children's  hospital  devotes  three  times  the  care  to  "outlier" 
cases  that  a  typical  general  hospital  does . 

Issue  #3    NGA  and  OMB  propose  capping  each  state's  aggregate 
disproportionate  share  payments  to  a  national  limit  of  12%. 
However,  there  is  no  analysis  available  as  to  how  such  a  cap 
compares  to  the  adequacy  of  existing  disproportionate  share 
payments  state  by  state,  in  contrast  to  the  gross  expenditures 
each  state  makes.     This  is  a  very  important  question,  given  the 
fact  that  the  NGA  and  OMB  proposals  would  preserve  the  ability  of 
each  state  to  designate  up  to  100%  of  all  hospitals  in  a  state  as 
disproportionate  share  providers,  putting  great  pressure  on  the 
funding  available  under  the  cap. 

Issue  #4      NGA  and  OMB  propose  a  complicated  process 
involving  national  caps,  state  caps,   "DSH  growth  factors,"  and 
"DSH  growth  factor  pools"  to  limit  the  annual  growth  in  state 
spending  for  disproportionate  share  payments.     In  a  nutshell,  the 
NGA/OMB  proposal  appears  to  limit  improvement  in  dispropor- 
tionate share  spending  to  the  growth  rate  in  a  state's  Medicaid 
program,  regardless  of  its  current  inadequacy.  Improvement  could 
come  no  faster  than  overall  growth  in  a  state's  program. 
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Issue  #5    Last  year,  Rep.  Bruce  and  other  members  of  this 
subcommittee  worked  with  Senator  Danforth  and  other  Senate 
Finance  Committee  members  to  amend  Sec.   1923(c)  of  Title  XIX  to 
preserve  each  state's  ability  to  set  different  rates  of 
disproportionate  share  payment  for  different  types  of  hospitals, 
such  as  children's  hospitals.     The  NGA/OMB  recommendations  appear 
to  open  up  that  section  to  further  amendment.     That  could 
threaten  the  ability  of  disproportionate  share  payments  to 
recognize  intensity  and  specialization  of  services,   in  addition 
to  the  numbers  of  patients  served. 

Each  of  these  issues  requires  very  careful  analysis.  It 
would  be  a  tragedy  to  compromise  disproportionate  share  policy  in 
the  end-of -session  rush  to  resolve  the  Medicaid  donation/tax 
issue.     NACHRI  firmly  believes  that  it  is  critical  to  children's 
access  to  health  care  that  disproportionate  share  policy  be 
examined  separately  from  donations/taxes.     A  short  moratorium  is 
essential  to  that  end.     We  would  welcome  the  opportunity  to 
assist  the  subcommittee  in  such  an  analysis .     Thank  you  for  the 
opportunity  to  appear  before  you. 
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Mr.  Waxman.  Thank  you. 
Mr.  Ellstein. 

STATEMENT  OF  CHARLES  L.  ELLSTEIN 

Mr.  Ellstein.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  I  am  Charles  L.  Ellstein,  group  vice  president  of  the 
Michigan  Hospital  Association.  With  me  is  Richard  J.  Pollack,  ex- 
ecutive vice  president  of  Federal  Relations  for  the  American  Hospi- 
tal Association. 

I  have  some  brief  summary  remarks,  and  would  like  to  submit 
our  prepared  statement  for  the  record. 

Provider  contributions  or  assessments  are  not  the  preferable  so- 
lution to  financing  the  Medicaid  program.  However,  in  the  absence 
of  long-term  reform,  this  technique  has  served  as  a  practical  tool  to 
help  States  secure  the  Medicaid  safety  net. 

These  State  programs  have  helped  finance  dramatic  improve- 
ments noted  in  the  prepared  remarks  where  these  improvements 
could  be  at  risk.  We  support  your  legislation  delaying  implementa- 
tion of  HCFA's  regulations  that  would  severely  restrain  State  op- 
tions from  using  these  financing  mechanisms.  While  we  are  encour- 
aged that  the  administration  has  indicated  its  willingness  to  negoti- 
ate with  the  NGA,  we  view  that  not  as  conclusion,  but  the  initial 
step  in  the  process  of  addressing  this  issue. 

We  recognize  we  will  have  to  work  together  to  negotiate  an  equi- 
table long-term  policy  solution.  However,  that  requires  that  all  of 
us  be  included  in  the  decisionmaking  process. 

An  extension  of  the  moratorium  is  the  only  reasonable  and  ra- 
tional option  at  this  time.  While  we  have  not  had  time  to  fully  ana- 
lyze the  new  proposal,  it  is  clear  it  is  a  dramatic  change  from  cur- 
rent law. 

First,  the  proposal  only  allows  one  particular  type  of  broad-based 
provider  assessments  program  and  sets  a  25  percent  cap  on  the 
amount  of  revenues  generated  from  such  programs.  This  is  a  major 
departure  from  current  law  enacted  only  last  year.  No  current  pro- 
gram may  qualify  under  this  proposal,  we  don't  know. 

Second,  the  evolving  drafts  of  legislative  language  defer  in  their 
treatment  of  intergovernmental  transfers.  One  draft  treats  this 
issue  in  a  section  of  ' 'miscellaneous  notes  of  for  legislative  history,' ' 
while  a  later  draft  incorporates  legislative  language,  but  with  no 
notes  about  history.  It  is  difficult  to  substantially  comment  on  a 
major  proposal  when  it  changes  from  draft  to  draft. 

Intergovernmental  transfers  must  be  allowed,  the  policy  must 
the  be  incorporated  into  statute  so  States  like  California  can  con- 
tinue do  use  such  programs. 

Finally,  we  vehemently  oppose  to  link  disproportionate  share 
payment  policy  with  this  issue.  DSH  payment  policy  was  not  con- 
sidered by  the  House  nor  the  Senate  until  last  Friday,  and  it  was 
not  included  in  HCFA's  regulations,  yet  it  has  surfaced  as  a  central 
element  of  the  HCFA/NGA  proposal. 

The  proposal  would  cap  disproportionate  share  payments,  setting 
both  national  and  State  dollar  caps.  My  prepared  remarks  cite 
Medicaid  payment  shortfalls.  But  I  would  like  to  personalize  the 
impact  of  this  proposal  in  the  time  available. 
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In  Michigan,  budgetary  constraints  have  eliminated  our  local 
health  programs  for  83,000  citizens,  indigent  people  who  are  not  el- 
igible for  Medicaid. 

Last  week  a  woman  died  because  she  could  not  get  her  blood 
pressure  medicine  and  arbitrarily  cut  her  own  doses  to  stretch  her 
supply.  Yet  the  administration  NGA  proposal  would  prevent  our 
State  from  increasing  DSH  payments  to  offset  increases  in  neces- 
sary but  unsponsored  care. 

We  oppose  limits  on  disproportionate  share  payments.  We  wel- 
come congressional  review  of  Medicaid  payment  policy,  and  a 
PROP  AC  study  issued  last  month  provides  a  good  starting  point. 
However,  it  is  wrong  to  hastily  legislate  major  changes  in  dispro- 
portionate share  policy  alone,  without  a  full  review  of  all  Medicaid 
hospital  payment  issues. 

As  this  subcommittee  knows,  Medicaid  is  a  vitally  important  pro- 
gram, yet  Medicaid  is,  in  fact,  a  series  of  patches  woven  together  to 
finance  services  for  some  of  the  poor. 

As  problems  arise,  Federal  and  State  Governments  have  been 
forced  to  try  to  stitch  up  the  increasingly  obvious  tears  in  this 
patchwork  program.  Recent  eligibility  amendments  are  such  a 
patch,  as  are  disproportionate  share  payments. 

Waivers  nor  innovative  State  programs  are  another  patch.  Law- 
suits to  enforce  the  Boren  amendment,  including  our  own  in  Michi- 
gan, are  a  patch.  State  financing  through  provider  assessments, 
contributions  and  transfers  is  an  important  patch.  None  of  these 
individual  patches  viewed  in  isolation  are  perfect. 

A  comprehensive  overhaul  is  necessary,  but  the  administration 
NGA  proposes  to  isolate  and  remove  two  of  the  important  patching 
that  have  evolved  over  the  last  few  years  without  attention  to  any 
other  problems.  That  simply  is  not  acceptable. 

The  American  Hospital  Association  recommendations  that  a 
moratorium  be  enacted  to  provide  time  for  negotiation  of  policy 
proposals.  The  administration  NGA  plan  should  not  be  enacted 
now. 

Instead,  we  would  recommend  the  Congress  as  part  of  its  morato- 
rium bill,  direct  HCFA  to  present  that  plan  and  a  State-by-State 
analysis  of  its  impact  to  the  Congress  early  in  the  next  session,  so 
it,  and  other  proposals  can  be  analyzed  and  policy  negotiated 
through  the  normal  legislation  process. 

The  AHA  looks  forward  to  working  with  you  in  that  effort. 

[Testimony  resumes  on  p.  492.] 

[The  prepared  statement  of  Mr.  Ellstein  follows:] 
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Mr.  Chairman  and  members  of  the  Committee,  I  am  Charles  L.  Ell stein, 
Group  Vice  President  of  the  Michigan  Hospital  Association.    With  me  is  Richard 
J.  Pollack,  Executive  Vice  President  of  Federal  Relations  of  the  American 
Hospital  Association  (AHA).      On  behalf  of  AHA' s  more  than  5,400  member 
hospitals,  we  are  pleased  to  be  here  to  testify  on  the  subject  of  voluntary 
contributions,  provider- specif ic  assessments,  and  intergovernmental  transfers. 

The  American  Hospital  Association  believes  strongly  that  there  is  a  broad 
societal  obligation  for  financing  care  to  the  medically  indigent  and  that 
provider  contributions  or  assessments  are  not  the  preferable  method  of  meeting 
this  responsibility.    Hovever,  in  the  absence  of  long-term  financing 
solutions,  this  technique  has  served  as  an  important  practical  tool  available 
to  states  to  help  preserve  the  Medicaid  safety  net.     The  Health  Care  Financing 
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Administration  (HCFA)  proposed  Interim  Final  Rules  severely  curtailing  states' 
ability  to  use  these  financing  mechanisms.     We  have  supported  legislation 
(H.R.  3595)  delaying  implementation  of  HCFA's  regulations,  recognizing  that 
some  equitable  solution  must  ultimately  be  negotiated  by  all  parties  involved. 

We  have  been  aware  of  the  discussions  between  the  Administration  and  the 
National  Governors'  Association  but  believe  that  their  recommendations  must  be 
viewed  only  as  an  initial  step  in  the  process  of  addressing  this  issue.  Such 
recommendations  should  not  be  hastily  legislated  without  time  for  careful 
review  or  debate  by  all  parties  at  interest.    We  do  not  know  the  impact  of 
their  proposal,  nor  do  we  believe  anyone  can  forecast  with  any  degree  of 
certainty  the  impact  on  states.     However,  our  initial  reading  of  the  changing 
drafts  available  raises  questions  about  whether  any  current  state  provider 
assessment  program  would  be  allowed. 

Thus,  time  is  required  to  review,  analyze,  and  negotiate  through  the 
standard  legislative  process,  with  participation  by  all  affected  parties.  An 
extension  of  the  moratorium  is  the  only  means  available  today  to  provide  that 
time,  and  we  continue  to  support  such  a  moratorium. 

AHA  Concerns  about  Process 

HCFA  published  its  first  Interim  Final  Regulation  with  Comment  on 
September  12,  1991.     This  regulation  stimulated  not  only  opposition  but  also 
confusion  over  its  exact  meaning  and  intent.     To  ameliorate  some  of  the 
confusion,  a  revised  rule  was  published  on  October  31,  1991,  with  a  comment 
period  expiring  December  2.     AHA  reviewed  the  regulations  with  our  allied 
state  associations  and  other  national  hospital  coalition  members.     We  oppose 
those  rules  because  of  the  detrimental  impact  on  states'  abilities  to  finance 
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Medicaid.    Further,  they  are  contrary  to  our  interpretation  of  statutory 
policy  on  provider-specific  taxes.    We  have  called  for  the  withdrawal  of  the 
Interim  Final  Regulations  pending  negotiations  by  all  parties  of  an  equitable 
policy  solution. 

At  the  same  time,  the  Congressional  policy  process  was  initiated  through 
this  Subcommittee  and,  more  recently,  the  Senate  Finance  Committee,  to  delay 
implementation  of  the  rules.    The  AHA,  allied  state  associations,  and  other 
hospital  coalition  members  have  participated  in  this  process  as  well,  through 
review  of  options  and  communications  with  their  Members  of  Congress. 

With  the  comment  period  on  the  regulations  still  open,  the  Administration 
and  NGA  pursued  discussions  on  a  potential  legislative  solution.    While  we  are 
encouraged  that  the  Administration  is  open  to  negotiate,  we  view  the  initial 
negotiation  with  the  NGA  only  as  one  step  in  the  process  of  addressing  this 
issue.      However,  all  of  us  —  other  state  and  local  officials,  providers, 
beneficiaries,  and  the  Congress  —  now  find  ourselves  confronted  with  the 
Administration/NGA  proposal,  not  as  a  step  in  a  deliberative  process  but  as  a 
last-minute  solution.     Statutory  language  was  hurriedly  put  together  last 
Thursday,  and  we  understand  it  still  is  being  revised.     We  are  all  trying  to 
pin  down,  understand,  and  analyze  this  language. 

We,  along  with  many  others,  were  not  included  in  this  process  and  do  not 
believe  that  results  of  the  negotiation  should  be  enacted  in  law  within  days, 
without  a  period  of  full  and  open  analysis  and  debate. 

Mr.  Chairman,  I  said  before  and  I  will  say  again,  we  recognize  that  we 
all  have  to  work  to  try  to  negotiate  an  equitable  long-term  policy  solution. 
However,  that  requires  that  we  and  others  involved,  including  the 
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Congress,  be  included  in  a  process  that  allows  us  time  and  an  opportunity  to 
participate.    An  extension  of  the  moratorium  is  the  only  reasonable  and 
rational  option  at  this  time. 


AHA  Concerns  over  Policy 

Mr.  Chairman,  while  we  have  not  had  time  to  analyze  the  still-changing 
proposal,  it  is  clear  that  it  is  a  dramatic  change  from  current  law  and  the 
proposed  Interim  Pinal  Regulations.    Let  me  point  out  some  of  the  major 
changes  and  issues. 

Assessment  Policy 

The  proposal  severely  constrains  the  current  statutory  treatment  of 
provider-specific  assessments,  by  allowing  only  one  particular  type  of 
provider  assessment  program.    The  basic  policy  would  require  a  "broad-based 
health  care  related  tax,"  a  program  that  applies  the  same  tax  rate  to  all 
revenues  within  a  class  of  providers  (such  as  hospitals),  with  some  exceptions 
(Medicaid  revenues  could  be  excluded).     Further,  there  are  a  number  of 
provisions  related  to  a  "hold  harmless."    The  proposal  also  sets  a  25  percent 
cap  on  the  amount  of  revenues  that  can  be  generated  from  such  taxes,  with 
special  provision  for  states  that  currently  finance  a  greater  share  of 
Medicaid  through  taxes  and  voluntary  contributions. 

Mr.  Chairman,  this  tax  language  is  a  major  departure  from  the  current 
statutory  language  in  OBRA  '90  that  specifically  allows  provider-specific 
taxes  to  be  used  in  financing  the  state  share  of  Medicaid.     We  have  not  had 
time  to  do  a  state  survey {"  but  in  the  absence  of  other  information,  we  cannot 
determine  whether  any  state  tax  program  would  qualify  under  the  definition  of 
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a  "broad-based  provider-specific  tax."    Further,  we  have  no  idea  how  HCFA 
would  interpret  the  "hold- harmless"  language. 

Intergovernmental  Transfers 

Intergovernmental  transfers  appear  to  be  a  moving  target  in  proposals 
that  we  have  seen.    We  hear  that  intergovernmental  transfers  will  continue  to 
be  allowed.     The  initial  descriptions  of  the  Administration/NGA  proposal  state 
that  HCFA  will  reinstate  its  preexisting  regulations  allowing  the  use  of 
public  funds  and  provide  that  transferred  funds  do  not  lose  their  character 
merely  because  the  transferring  entity  is  also  a  Medicaid  provider. 

In  one  draft  of  legislative  language  that  we  reviewed,  that  policy 
appears  only  in  a  section  on  "miscellaneous  notes  for  legislative  history." 
A  more  recent  draft  includes  some  legislative  language  noting  that  units  of 
government  that  are  also  providers  are  not  to  be  treated  as  providers.  Quite 
frankly,  these  changes  highlight  the  impossibility  we  all  confront  in 
commenting  on  a  moving  target  of  legislative  language.     The  intergovernmental 
policy  must  be  clarified  and  incorporated  into  statute  to  ensure  that  states 
such  as  California  that  has  an  intergovernmental  transfer  program  can  assess 
the  impact  of  such  changes  and  communicate  with  you  before  final  decisions  are 
made. 

Disproportionate  Share  Policy 

Finally,  we  oppose  any  effort  to  link  disproportionate-share  payment 
policy  with  this  issue.     Disproportionate-share  payment  policy  was  not 
considered  by  the  House.     It  was  not  before  the  Senate  Finance  Committee  until 
last  Friday.     And  it  was  not  included  in  HCFA's  Interim  Final  Regulations. 
However,  it  has  surfaced  as  a  central  element  of  the  Administration/NGA 
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legislative  proposal  for  action  during  this  last  week  of  the  Congressional 
session. 

When  Congress  relaxed  the  federal  requirements  for  hospital  payment 
policy  in  1981  (known  as  the  Boren  amendment),  special  recognition  was  granted 
to  the  needs  of  hospitals  serving  a  disproportionate  share  of  Medicaid  and 
other  low- income  individuals.    That  special  treatment  was  elaborated  on  in 
later  years,  including  a  prohibition  on  the  regulatory  application  of  the 
Medicare  upper  payment  limit  on  disproportionate  share  payments.    Now,  as  a 
result  of  the  Administration/NGA  negotiations,  again  without  either  the 
hospital  field  or  the  Congress  at  the  table,  this  legislative  proposal 
suggests  dramatic  revisions  in  disproportionate-share  payment  policy. 

The  proposal  features  a  cap  that  would  set  disproportionate-share 
payments  at  no  more  than  12  percent  of  Medicaid  payments.     States  with 
payments  above  the  cap  would  be  allowed  to  phase  down  to  12  percent,  while 
states  with  payments  below  the  cap  would  be  constrained  in  their  ability  to 
phase  in  disproportionate-share  payment  increases. 

We  are  unable  to  calculate  the  impact  of  this  proposal  at  this  time.  But 
we  would  like  to  share  with  you  a  brief  summary  of  the  latest  data  on  the 
dimensions  of  the  problems  that  hospitals  encounter  in  financing  care  for  the 
poor. 

■  Medicaid  hospital  payments  declined  from  90-93  percent  of  costs  in 
the  early  1980s  to  78  percent  of  costs  in  1989.     The  Medicaid 
shortfall  —  the  amount  by  which  Medicaid  costs  exceeded  Medicaid 
payments  —  increased  from  $.7  billion  in  1980  to  $4.2  billion  in 
1989. 

■  Unsponsored  care  (uncompensated  care  minus  governmental  subsidies) 
also  increased  during  this  time  period.     Unsponsored  care  increased 
from  $2.8  billion  in  1980  to  $8.9  billion  in  1989. 

■  The  combined  shortfall  —  Medicaid  payment  shortfall  plus 
unsponsored  care  —  increased  from  $3.5  billion  in  1980  to  $13.1 
billion  in  1989. 
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We  believe  that  the  concept  of  a  cap  is  inequitable  and  a  bad  precedent 
for  Medicaid.     For  example,  a  state  with  a  large  Medicaid  and  charity  care 
hospital  payment  shortfall  is  disadvantaged  by  any  such  flat  cap  when  compared 
with  a  state  with  a  smaller  Medicaid/charity  care  shortfall.     We  do  not 
understand  the  rationale  for  applying  the  same  cap  to  such  different 
situations.    We  support  neither  a  cap  nor  subsequent  opportunities  to 
arbitrarily  limit  the  rate  of  increase  in  federal  payments  to  the  states.  In 
fact,  the  hospital  organizations  at  this  table  have  worked  with  this 
Committee,  particularly  Representative  Terry  Bruce  (D-IL)  to  establish  a 
minimum  payment  policy  for  Medicaid  disproportionate-share  payments. 

Mr.  Chairman,  the  Congress  recently  asked  for  a  Prospective  Payment 
Assessment  Commission  (ProPAC)  report  and  recommendations  related  to  Medicaid 
hospital  payment  policy.     ProPAC  issued  its  report  in  October  of  this  year. 
That  report  provides  an  analysis  and  a  number  of  recommendations,  including 
one  related  to  disproportionate-share  payments.     If  Congress  intends  to  review 
payment  policy  thoroughly,  ProPAC 's  analysis  and  recommendations  merit  careful 
consideration.     It  is  inappropriate  to  race  to  legislate  major  changes  in 
disproportionate-share  policy  alone  without  review  of  the  spectrum  of  Medicaid 
hospital  payment  issues.    This  is  especially  true  for  policy  changes  based  on 
a  process  that  included  no  participation  by  hospitals  or  the  patients  they 
serve . 

AHA  Concerns  About  Scoring 

The  uncertainty,  and  il logic,  of  potential  OMB  scoring  of  the  proposals 
under  consideration  illustrates  the  difficult  situation  we  face 
legislatively.    As  we  understand  it,  a  moratorium  through  March,  1992,  will 
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not  be  scored;  a  moratorium  through  June,  1992,  will  be  scored;  and  the 

Administration/NGA  proposal  will  not  be  scored,  even  though  it  too  includes  a 

moratorium  that  extends  beyond  June. 

Representative  Leon  Panetta  (D-CA) ,  chairman  of  the  House  Budget 

Committee,  noted  on  the  floor  of  the  House  on  November  19  that  there  should 

not  be  a  score  attached  to  any  moratorium  on  regulations. 

"We  have  never,  when  it  comes  to  scorekeeping, 
assumed  that  proposed  regulations  or  savings  that  flow 
from  proposed  regulations  are  automatically  part  of  the 
base  line. 

"Neither  the  CBO  nor  OMB,  for  that  matter,  for  10 
years  has  ever  used  that  kind  of  approach  in 
scorekeeping. " 

It  is  also  important  to  move  beyond  the  scorekeeping  differences  and  to 
disaggregate  the  budgetary  impact  of  the  specific  elements  of  the 
Administration/NGA  proposal.    What  is  the  budgetary  impact  of  the  proposed 
narrowing  of  the  tax  policy?    What  is  the  impact  of  the  25  percent  cap?  The 
cost  of  grandfathering  states  above  the  cap?    Which  states  are  affected?  What 
is  the  budgetary  impact  of  the  disproportionate-share  policy  —  the  caps  in 
year  one?    The  annual  limits  on  the  growth  factor?    What  is  the  state  impact? 
All  of  these  questions  have  been  raised,  and  we  cannot  find  anyone  to  give  us 
an  answer. 

AHA  Views  on  the  Importance  of  Medicaid 

As  this  Subcommittee  knows,  Medicaid  is  a  vitally  important  program, 
financing  care  for  25  million  low-income  individuals  and  financing  the 
services  of  the  providers  who  serve  the  poor.     Yet  as  important  as  the  program 
is,  it  is  in  fact  a  patch  on  the  health  financing  system,  or,  more  accurately, 
a  series  of  patches  woven  together  in  a  desperate  attempt  to  finance  services 
for  some  of  the  poor.    Medicaid  is  a  long-term  care  patch  for  the  elderly  and 
disabled;  a  patch  for  the  developmentally  disabled;  a  patch  to  supplement 
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Medicare  for  the  poor;  and  a  patch  for  low- income  women  and  families  with 
children.    Only  about  43  percent  of  the  poor  are  covered,  down  from  65  percent 
a  decade  ago.    As  noted  earlier,  payments  covered  only  78  percent  of  hospital 
costs  in  1989,  down  from  more  than  90  percent  in  the  early  1980s.  Interstate 
variations  are  enormous. 

As  problems  arise,  this  Committee,  the  Congress,  the  Administration,  and 
states  have  been  forced  to  try  to  stitch  up  the  increasingly  obvious  tears  in 
this  patchwork  program.    Eligibility  amendments  for  pregnant  women,  infants, 
children,  and  the  low-income  elderly  are  such  a  patch.  Disproportionate-share 
payments  are  a  patch.    Options  for  states  to  implement  innovative  programs 
through  waivers  or  other  mechanisms  are  a  patch.    Lawsuits  to  enforce  the 
Boren  amendment  standards  are  a  repair  of  the  patch.    And  state  financing 
through  provider-specific  taxes,  voluntary  contributions,  and 
intergovernmental  transfers  is  a  patch. 

We  all  recognize  that  none  of  these  individual  patches  is  perfect,  and 
that  a  comprehensive  overhaul,  and  improvement,  is  necessary.     But  what  the 
Administration/NGA  proposal  suggests  instead  is  removing  two  of  the  important 
patches  that  have  evolved  over  the  past  few  years,  state  financing  through 
provider  taxes,  and  disproportionate-share  policy,  without  attention  to  any 
other  problems.    That  simply  is  not  acceptable. 

Let  me  remind  the  Committee  of  some  of  the  things  that  these  state 
programs  have  accomplished,  accomplishments  that  could  be  at  risk. 

■  Alabama's  Medicaid  director  testified  that  as  a  result  of  these 
financing  programs,  Alabama  has  been  able  to  serve  more  than  100,000 
additional  pregnant  women  and  children.     The  state's  infant 
mortality  rate  has  declined  from  13.3  deaths  per  1,000  live  births 
in  1986  to  10.9  deaths  per  1,000  in  1990. 

■  Kentucky's  Governor  testified  that  the  state's  provider  tax  program 
funds  pre-  and  post-natal  care  to  eligible  mothers  and  infants  in 
families  with  income  up  to  185  percent  of  the  federal  poverty 
level.    He  noted  an  all-time  low  in  infant  deaths  and  a  dramatic 
increase  in  healthy  births. 
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■       In  my  own  state  of  Michigan,  we  were  faced  with  the  threatened 

suspension  of  the  Medicaid  program  due  to  a  lack  of  funds.    He  now 
have  been  able  to  not  only  maintain  the  program,  but  to  restore  some 
optional  services  previously  cut.    And  we  are  increasing  physician 
payment  rates  in  an  attempt  to  improve  access  for  Medicaid 
recipients  particularly  pregnant  women  and  children. 

sanslttfliaB 

The  American  Hospital  Association  recommends  that  a  moratorium  be  enacted 
through  September  30,  1992,  to  provide  time  for  review  and  negotiation  of 
policy  proposals.    If  necessary,  the  "dual"  moratorium  option  that  has  been 
suggested  in  the  Senate  can  be  accepted,  as  long  as  states  with  programs  can 
maintain  those  programs.    However,  the  Administration/NGA  plan  should  not  be 
enacted.    Instead,  given  the  Administration's  and  Governors'  interest  in  that 
plan  and  the  need  for  action,  we  would  recommend  that  the  Congress,  as  part  of 
its  moratorium  bill,  direct  HCFA  to  present  that  plan  and  a  state-by-state 
analysis  of  its  impact  to  the  Congress  early  in  the  next  session.  Through 
thoughtful  Congressional  hearings,  that  plan,  as  well  as  other  proposals, 
could  be  analyzed  and  some  policy  resolution  negotiated  through  the  normal 
legislative  process.    The  American  Hospital  Association  looks  forward  to 
working  with  you  in  that  effort. 
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Mr.  Waxman.  Thank  you  very  much  for  your  testimony. 

Let  me  just  respond  to  these  charts  from  Mr.  Gage's  testimony.  I 
thought  they  were  fascinating. 

The  idea  Tennessee  is  covering — how  many  more  people  in  that 
short  period  of  time  from  1986  to  1987? 

Mr.  Gage.  Virtually  double  the  size  of  the  Medicaid  program. 

Mr.  Waxman.  We  do  see  a  larger  number  of  people  being  covered 
under  Medicaid,  which  is  one  of  the  reasons  for  the  additional  costs 
in  this  program,  and  as  a  result  of  that,  we  have  seen  some  good 
things  happen.  We  have  seen  infant  mortality  rate  drop. 

Mr.  Gage.  Absolutely.  Attributable  to  getting  women  into  prena- 
tal care  because  they  are  covered. 

Mr.  Waxman.  This  is  one  of  those  evil  mandates  we  hear  about. 
What  is  the  significance  of  the  list  which  leads  off  with  Denver 
General? 

Mr.  Gage.  The  significance,  if  you  start  at  the  left  hand  column 
at  the  top,  the  left  hand  column,  basically  nets  total  Medicaid  costs 
with  total  Medicaid  payments,  plus  the  disproportionate  share  ad- 
justment. 

Denver  General  is  a  good  example.  It  actually  has  the  highest  ag- 
gregate dollar  amount  in  excess  of  Medicaid  cost  of  any  on  that 
chart.  You  notice  half  of  the  hospitals  on  that  chart  still  experience 
a  loss  on  the  Medicaid  cost  side. 

Mr.  Waxman.  What  will  happen  to  Denver  General  if  we  enact 
this  disproportionate  share  cap  into  law? 

I  note  Colorado  is  already  at  21.9  percent,  so  under  the  cap  they 
won't  get  any  more  money  to  spend  for  the  disproportionate  share. 
What  would  be  the  impact? 

Mr.  Gage.  The  impact  for  that  $12  million,  it  will  come  out  of 
services.  There  is  no  ability  at  Denver  General,  which  has  about  13 
percent  Medicare  and  about  the  same  percent  privately  insured  pa- 
tients, to  find  any  other  sources.  They  are  at  the  limits  at  this 
point,  in  terms  of  the  local  economy,  at  the  ability  of  the  city  to 
participate. 

By  the  way,  Denver  General  program  basically  is  an  intergovern- 
mental transfer  program. 
Mr.  Waxman.  It  is  not  an  offensive  

Mr.  Gage.  However,  it  will  be  affected  by  the  disproportionate 
share. 

Mr.  Waxman.  I  can't  understand  why  Governor  Romer  would 
agree  to  something  that  will  have  that  impact  on  Denver  General, 
which  is  the  hospital  that  takes  care  of  the  large  number  of  unin- 
sured and  Medicaid  patients  in  that  Denver  area. 

Mr.  Gage.  With  all  due  respect  to  Governor  Romer,  his  agree- 
ment was  one  of  the  very  last  and  shakiest,  and  was  acquired  by 
NGA  toward  the  end  of  last  week.  We  don't  think  he  fully  under- 
stands the  problem. 

His  own  Medicaid  people  have  advised  him  this  is  not  an  accept- 
able proposal  for  their  purposes  at  the  moment. 

Mr.  Waxman.  I  worry  a  lot  of  people  have  signed  off  on  this 
agreement  without  understanding  fully  the  consequences.  That  is 
why  I  don't  like  the  idea  of  being  rushed  into  legislating  when  we 
don't  know  what  will  happen  as  a  result  of  this  legislation. 
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Based  on  the  Senate  Finance  Committee's  action  on  Friday,  these 
may  be  the  choices  the  House  will  face:  One,  accept  the  administra- 
tion's proposal. 

Two,  send  the  President  a  moratorium  either  short  term  or  long 
term  that  he  may  veto — let's  assume  he  will  veto  it. 

Three,  do  nothing  and  run  the  risk  the  courts  will  not  stop  the 
HCFA  regulations  from  going  into  effecc  on  January  1. 

Four,  unattractive  alternatives,  but  sometimes  those  are  the  al- 
ternatives you  have  to  choose  between. 

What  guidance  would  you  give  us  in  the  House  as  to  what  you 
think  we  should  do  under  the  circumstances? 

Mr.  Ellstein  or  Mr.  Sweeney? 

Mr.  Sweeney.  I  will  be  pleased  to. 

Mr.  Waxman.  Okay. 

Mr.  Sweeney.  I  believe  we  need  a  moratorium  until  thoughtful 
people  can  look  at  the  total  consequences.  It  is  not  just  the  impact 
on  the  Federal  fiscal  situation,  but  the  impact  on  people,  poor 
people,  children,  mothers,  throughout  the  country. 

I  think  also  the  States  deserve  some  certainty.  January  is  usual- 
ly the  time  when  the  State  legislatures  open  up.  Most  of  them,  I 
guess,  have  a  fiscal  year  of  July  1. 

This  administration — the  regulation,  I  think,  would  cut  them 
right  in  the  middle  of  their  State  fiscal  year  and  throw  State  fi- 
nancing into  chaos.  I  noticed  the  senator  from  Kentucky  saying 
this  morning,  it  cost  them  $50,000  a  day  to  come  into  special  ses- 
i  sion.  Well,  in  a  State  like  Kentucky,  that  is  not  play  money.  That 
is  real  hard  money  the  taxpayers  have  to  provide. 

Mr.  Waxman.  Again,  your  choice  for  moratorium,  even  if  the 
President  is  going  to  veto? 

Mr.  Sweeney.  Yes,  sir.  I  think  he  has  to  step  up  and  be  counted 
sometime. 

Mr.  Waxman.  Mr.  Gage. 

Mr.  Gage.  I  think  a  very  strong  preference  for  some  form  of  mor- 
atorium now.  We  believe  it  should  be  a  working  moratorium. 

I  want  to  emphasize  the  governors  have  made  a  lot  of  progress  in 
the  last  2  weeks  from  their  first  proposal,  although  there  are  sub- 
stantial clarifications  that  are  needed.  However,  we  think  a  veto 
that  is  not  overridden  or  doing  nothing  is  a  far  preferable  option  to 
adopting  the  NGA  proposal  in  its  current  form. 

We  believe  the  regulations  are  clearly  illegal.  We  are  pretty  con- 
j  fident  a  court  will  throw  them  out.  And  if  not,  even  taking  the 
time  between  now  and  the  end  of  the  year  to  look  at  the  NGA  pro- 
posal Congress,  can  come  back  and  act  and  make  it  retroactive  to 
January  1. 

Mr.  Waxman.  Mr.  Ellstein. 

Mr.  Ellstein.  We  clearly  support  the  moratorium  concept  with 
an  opportunity  for  Congress  to  analyze  another  proposal  on  the 
table  and  consider  it  early  in  the  next  session. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  Bilirakis. 

Mr.  Bilirakis.  Very  quickly,  Mr.  Chairman. 

It  is  a  difficult  position  to  be  in,  particularly  when  you  hear  evil 
mandates  and  things  of  that  nature. 


i. 


494 


Let  me  ask  you,  Mr.  Gage,  in  your  document  here — I  am  trying 
to  get  this  clear  in  my  mind,  quite  frankly,  because  we  keep  talk- 
ing about  not  having  adequate  facts  and  evils  here  and  good  there. 

In  your  document  you  anticipated — let's  see  on  page  15,  top,  total 
actual  Medicaid  payments  for  fiscal  years  1988,  1989  disproportion- 
ate share  payments  in  these  41  States  are  approximately  $569  mil- 
lion, compared  to  an  estimated  figure  of  $549  million.  Then  you  go 
onto  talk  about  the  State's  share  and  the  Federal  share. 

Then  I  think  some  place — in  other  portions  you  estimate — yes, 
next  page,  fiscal  year  1990  you  estimate  disproportionate  share  of 
payments  to  be  approximately  $842  million.  And  then  for  fiscal 
year  1991,  you  forecast  a  little  over  $1  billion. 

HCFA  tells  us  that  the  anticipated  cost  for  fiscal  year  1991  would 
be  $7  billion  and  fiscal  year  1992,  would  be  $14  billion.  This  is  for 
all  hospitals. 

Can  you  reconcile  that  in  any  way? 

I  see  the  chart  there  so  far  as  Tennessee  is  concerned,  and  I  have 
no  reason  to  dispute  that,  and  I  am  sure  there  are  some  good  rea- 
sons. But  we  are  talking  about  quite  a  significant  difference. 

Mr.  Gage.  I  certainly  have  no  comment  on  the  OMB  or  the 
HCFA  chart  that  shows  it  going  to  $14  billion.  That  is — the  cost  es- 
timates have  been  escalating  as  this  process  has  moved  along. 

Mr.  Bilirakis.  As  I  understand  it,  that  is  based  on  the  governor's 
estimates. 

Mr.  Gage.  As  far  as  reconciling  12  percent  or  15  percent,  what- 
ever the  level  is  in  certain  States  as  a  percent  of  Medicare  spend- 
ing with  the  zero,  or  1  or  2  percent  that  is  represented  by  this 
study.  In  many  States,  a  number  of  States  have  been,  in  fact,  using 
donations  or  taxes,  or  some  other  funds,  finally,  after  10  years,  be- 
cause this  requirement  has  been  in  the  Medicaid  statute  for  10 
years,  begun  to  implement  meaningful  disproportionate  share  ad- 
justments. I  think  that  is  one  of  the  reasons  for  the  increase. 

Now  has  the  provider  tax  donation  source  of  funds  made  this 
happen  and  made  it  easier?  I  am  sure  

Mr.  Bilirakis.  Or  the  voluntary  contributions. 

Mr.  Gage.  Although  I  think  most  States  have  been  phasing  out 
of  the  voluntary  programs  because  that  handwriting  was  on  the 
wall. 

I  think  a  substantial  portion  of  these  funds  have  gone  for  Medic- 
aid growth. 

I  do  think  there  have  been  some  payments  that  have,  as  we  have 
heard  in  Tennessee,  been  labeled  disproportionate  share  payments, 
because  there  is  a  specific  provision  in  the  statute  that  says  there 
is  no  cap  on  disproportionate  share  payments. 

I  think  it  is  important  to  understand  that  there  is  no  cap  on 
Medicaid  payments  either  in  the  statute,  that  HCFA  has  interpret- 
ed the  statute  as  including  a  cap — an  upper  payment  limit  on  other 
Medicare — Medicaid  payments  that  is  related  to  Medicare.  That 
cap  was  actually  repealed  in  1981,  at  the  same  time  the  dispropor- 
tionate share  requirement  was  invoked,  and  it  has  never  been 
tested  in  court. 

There  is  no  statutory  basis  even  for  the  overall  cap.  So  she  could 
well,  perhaps,  have  used  regular  Medicaid  payments  in  the  case  of 
a  program  like  Tennessee. 
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Let  me  just  say  that  we  do  not,  as  public  hospitals,  and  as  the 
most  significantly  disproportionate  share  hospitals,  want  to  see  dis- 
proportionate share  payments  abused.  They  are  clearly  embedded 
in  the  program  as  an  important  means  for  Federal  recognition  of 
both  high  Medicaid  costs  for  high-volume  Medicaid  providers  and 
the  cost  for  uncompensated  care  for  the  poor. 

Those  have  been  increasing  very  substantially. 

Mr.  Bilirakis.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Well,  I  thank  you  very  much  for  your  presentation 
to  us.  I  want  to  thank  you  for  your  guidance  as  to  what  we  should 
be  doing. 

I  want  to  return  to  Dr.  Wilensky's  statement  to  this  subcommit- 
tee a  month  ago: 

We  should  not  slip  into  major  restructuring  of  the  Medicaid  program  without  the 
clear  understanding  and  agreement  over  all  concerned  that  we  are  taking  the  right 
approach. 

I  think  it  is  obvious  from  this  morning's  hearing,  all  concerned 
do  not  have  a  clear  understanding  of  the  administration's  proposal. 
All  are  not  in  agreement  it  is  the  right  approach. 

I  agree  with  Dr.  Wilensky,  we  should  not  slip  into  such  a  radical 
change  in  Medicaid  law  on  the  last  2  days  of  the  session  with  a  reg- 
ulatory gun  to  our  heads.  Instead,  we  should  enact  the  moratorium 
enacted  by  the  House. 

I  am  confident  we  can  pass  a  much  better  piece  of  legislation,  if 
we  have  time  to  understand  it,  to  get  reactions  to  it,  rather  than 
later  come  back  and  regret  that  we  didn't  have  the  opportunity  to 
understand  it  fully.  And  I  said  earlier,  and  I  repeat  it,  this  adminis- 
tration is  only  expressing  its  frustration  and  regret  over  what  they 
proposed  in  1985,  by  way  of  regulations  that  permitted  the  volun- 
tary contributions. 

Better  we  should  not  rush  into  something  without  understanding 
the  consequences. 

I  thank  you  for  your  presentations  here  today.  That  concludes 
our  business  today.  We  stand  adjourned. 

[Whereupon,  at  12:30  p.m.,  the  hearing  was  adjourned.] 
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